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REPORTS  OF  CASES 

THE  DISTRICT  COURTS    OF  APPEAI 

or 


STATE  OF  CALIFORNIA. 


[av.  No.  1111.    Third  Appellate  Diatrict.— October  1,  1918.] 

HENBI    GOBERT,   Appellant,  v.  P.  L.  BUTTERPIELD 
et  al.,  Respondents. 

Mines  and  Minbbals — Looatob  or  Disoovkrer — Bight  to  Peotegtion 
7B0M  Intrusion. — A  locator  of  a  mining  claim  cannot  be  deprived 
of  Mb  inchoate  rights  by  the  tortious  acts  of  others;  nor  can  an 
intruder  and  trespasser  initiate  any  rights  which  will  defeat  those 
of  a  prior  discoverer. 

Ill.~AlCENDMENT  OF    NOTICE  OT    LOCATION — ^DOGTRINE    OF    BSLATION. — 

Where  the  object  of  amending  the  notice  of  a  location  of  a  mining 
elaim  is  to  cure  olmons  defects,  and  there  is  no  attempt  to  include 
new  ground,  the  amended  certificate  will  relate  back  to  the 
original,  notwithstanding  intervening  locations. 

Id. — Excessive  Location — How  Far  Voidable. — A  location  of  a  mining 
claim  in  excess  of  the  statutory  limit,  where  it  injures  no  one  when 
made,  if  made  in  good  faith,  is  voidable  only  as  to  the  excess. 

Id. — Amendment  of  Location — Right  to  Make. — A  locator  of  a  mining 
claim  may  amend  his  location,  if  it  can  be  done  without  prejudice 
to  the  rights  of  others. 

Id.— Marking  of  Boundaries — Effect  of  Subsequent  Obliteration. — 
Where  a  mining  elaim  is  once  sufficiently  marked  on  the  ground, 
and  all  necessary  acts  of  location  are  performed,  a  right  vests  in 
the  locator,  which  cannot  be  divested  by  the  subsequent  obliteration 
of  the  marks  or  removfil  of  the  stakes  without  his  fault.  If  the 
evidence  shows  that  the  boundaries  were  originally  marked,  the  fact 
that  the  stakes  then  set  cannot  in  later  years  be  found,  raises  no 
presumption  against  the  validity  of  the  original  marking, 
td  C*L  App.— 1  (1) 
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Id. — ^TiME  FOE  Ma&kino  Claim. — A  claim  maj  be  marked  at  any  tim« 
prior  to  the  acquisition  of  an  intervening  right,  regardless  of  th« 
question  as  to  whether  the  time  within  which  such  marking  was 
made  is  reasonable  or  not. 

Id. — Action  to  Determins  Title — GoNrucnNG  Boundaries. — In  this 
action  to  determine  title  to  a  quartz  mining  claim  the  evidenc* 
was  sufficient  to  justify  the  trial  court  in  concluding  that  the  plaiit- 
tiff  had  no  intention  originally  of  claiming  any  ground  beyond  the 
disputed  boundary  line,  and  that  his  object  in  amending  his  loca- 
tion was  to  take  advantage  of  a  discovery  made  by  one  who  had 
already  in  good  faith  located  the  ground. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Plumaa 
County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  N.  Peter,  for  Appellant 

H.  B.  Wolfe,  for  Respondents. 

CHIPMAN,  P.  J. — Plaintiff  brings  the  action  to  determine 
his  title  to  a  certain  quartz  mining  claim  situated  in  Plumas 
County,  and  alleging,  among  other  things,  that  defendants 
had  wrongfully  entered  upon  said  claim  and  were  removing 
ore  therefrom,  and  praying  for  an  injimction  to  prevent  tlje 
said  trespass.  Defendants  denied  plaintiff's  ownership  and 
claimed  ownership  in  defendant  Butterfield.  The  controversy 
relates  to  a  triangular  parcel  of  land  situated  at  the  easterly 
end  of  the  so-called  Old  Harry  Quartz  claim,  herein  referred 
to  as  the  Old  Harry,  claimed  by  plaintiff,  and  the  westerly  end 
of  the  so  called  Old  Harry  Extension  quartz  claim,  herein- 
after referred  to  as  the  Old  Harry  Extension,  claimed  by  de- 
fendant Butterfield  and  under  lease  to  defendants  Shinn  and 
Smith.  The  ownership  of  the  respective  claims  as  alleged  in 
the  pleading  is  not  disputed  except  as  to  the  small  piece  of  land 
in  controversy,  and  the  question  here  concerns  only  the  loca- 
tion of  the  boundary  line  between  the  two  claims.  This  tri- 
angular piece  of  land  is  248.7  feet  wide  at  the  northerly 
boundary  line  of  the  two  claims,  and  tapers  close  to  a  common 
point  marking  the  southeasterly  comer  of  plaintiff's  claim  and 
the  southwesterly  comer  of  defendants'  claim. 

The  court  found  that  defendant  Butterfield  is  the  owner  of 
the  disputed  land  and  defendants  Shinn  and  Smith  lessees 
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thereof  with  an  option  to  purchase.  The  restraining  order 
was  accordingly  discharged  and  judgment  passed  for  defend- 
ants. Plaintiff  appeals  from  the  judgment  and  brings  here 
the  judgment-roll  and  a  duly  certified  transcript  of  the  pro- 
ceedings at  the  trial. 

A  motion  was  made  by  plaintiff  to  have  the  cause  submitted 
on  briefs  on  file,  under  rules  II  and  V,  [160  Cal.  xlii,  xlvi,  119 
Pac.  ix,  x],  because  of  respondents'  failure  to  file  their  reply 
brief  in  time.  Respondents  made  no  appearance  at  the  hear- 
ing of  the  motion  and  have  filed  no  brief.  The  cause  was 
submitted  for  decision  in  accordance  with  said  motion. 

It  appeared  that,  on  December  11,  1899,  plaintiff  posted  on 
his  claim  a  preliminary  notice  and,  on  July  11,  1900,  his  final 
notice  of  location.  These  notices  stated  that  the  land  was  in 
Plumas  township,  Plumas  County,  on  surveyed  land  of  the 
United  States,  *'and  particularly  described  as  follows:  Be- 
ginning 700  ft.  east  of  notice  posted  at  point  of  discovery 
and  nmning  westerly  1500  ft.  together  with  300  ft.  of  surface 
ground  on  each  side  of  the  lode  or  vein.  The  exterior  bound- 
aries are  definitely  marked  so  as  to  be  readily  traced."  On 
July  31,  1912,  plaintiff  posted  an  **  amended  notice  of  quartz 
location"  in  which  his  former  location  was  extended  easterly 
to  definitely  include  the  disputed  piece  of  land  and  he  declared 
in  his  notice  that  it  was  "for  the  purpose  of  amending"  the 
said  preliminary  and  final  notices  of  1899  and  1900. 

On  August  10,  1912,  he  posted  another  amended  notice  of 
location  in  which  he  declared  his  purpose  to  be  to  amend  his 
preliminary  and  final  notices  of  said  claims  made  in  1899  and 
1900,  and  also  to  amend  his  amended  location  posted  on  July 
31,  1912.  Plaintiff's  amended  complaint  describes  his  claim 
80  as  definitely  to  include  the  disputed  land. 

Defendants  introduced  evidence  of  the  location  of  the  Old 
Harry  Extension  posted  on  the  claim  January  1,  1912,  by 
Robert  McAuley;  also  a  quitclaim  deed  by  McAuley  of  said 
mining  claim  to  F.  L.  Butterfield,  dated  July  16,  1912 ;  also  a 
notice  of  location  by  Butterfield  which  declared  that  it  '*was 
for  the  purpose  of  amending  and  perfecting  the  description 
of  the  Old  Harry  Extension  quartz  claim,  the  notice  of  the 
location  of  which  is  recorded  in  vol.  10  of  Quartz  Claims, 
Plumas  Co.  records,"  the  notice  of  location  posted  and  recorded 


Digitized  by  LjOOQIC 


4  GOBEBT  V.  BUTTERFIELD.  [23   Col.   App. 

by  McAuley.  This  amended  location  was  posted  on  the  claim 
August  2,  1912. 

Plaintiff's  amended  location  and  the  McAuley  location  and 
Butterfield's  location  embraced  the  disputed  land. 

Appellant  states  certain  propositions  which  may  not  be 
controverted:  That  a  locator  cannot  be  deprived  of  his  in- 
choate rights  by  the  tortious  acts  of  others;  nor  can  an  in- 
truder and  trespasser  initiate  any  rights  which  will  defeat 
those  of  a  prior  discoverer  {Ehrhardt  v.  Boaro,  113  U.  S.  527, 
[28  L.  Ed.  1113,  5  Sup.  Ct.  Rep.  560] ) ;  that  where  the  ob- 
ject is  to  cure  obvious  defects,  and  there  is  no  attempt  to 
include  new  ground,  the  amended  certificate  will  relate  back 
to  the  original,  notwithstanding  intervening  locations  (Lindley 
on  Mines,  p.  719) ;  that  a  location  in  excess  of  the  statutory 
limit,  where  it  injures  no  one  when  made,  if  made  in  good 
faith,  is  voidable  only  as  to  the  excess  (Lindley  on  Mines,  p. 
664) ;  that  a  locator  may  amend  his  location,  if  it  can  be  done 
without  prejudice  to  the  rights  of  others  (Id.  984) ;  that  where 
the  claim  is  once  suflSciently  marked  on  the  ground,  and  all 
necessary  acts  of  location  are  performed,  a  right  vests  in  the 
locator,  which  cannot  be  divested  by  the  subsequent  oblitera- 
tion of  the  marks  or  removal  of  the  stakes  without  the  fault 
of  the  locator.  If  the  evidence  shows  that  the  boundaries  were 
originally  marked,  the  fact  that  the  stakes  then  set  could 
not  in  later  years  be  found  raises  no  presumption  against  the 
validity  of  the  original  marking  (Id.  691,  692) ;  that  a  claim 
may  be  marked  at  any  time  prior  to  the  acquisition  of  an 
intervening  right,  regardless  of  the  question  as  to  whether  the 
time  within  which  such  marking  was  made  is  reasonable  or 
not  (Id.  pp.  597,  679). 

The  case  turns  largely  on  the  fact  whether  the  plaintiff  orig- 
inally placed  a  stake  at  the  point  now  claimed  as  his  northeast 
comer,  being  the  point  at  which  he  placed  a  stake  when  he 
surveyed  and  posted  his  amended  location,  in  1912,  and 
whether  he  claimed  originally  his  easterly  end  boundary  to  be 
on  a  line  leading  from  said  northeast  corner  to  the  point  orig- 
inally and  now  claimed  to  be  his  southeast  corner,  which  is 
substantially  Butterfield's  southwest  corner.  Plaintiff  was 
the  only  witness  to  his  having  placed  a  stake  for  his  northeast 
corner  at  the  point  above  referred  to.  He  testified  that  it  was 
the  same  as  the  stake  at  the  other  cornersj  that  it  was  pulled 
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up  and  thrown  away  about  two  or  three  months  later  and 
he  never  replaced  it  for  the  reason,  as  he  testified:  **I  got  a 
witness  tree  marked;  I  think  the  witness  tree  show  my  post 
was  there."  He  testified  that  he  marked  the  lines  by  blazing 
the  trees  between  the  comers,  and  that  these  blazed  trees 
plainly  marked  his  line  and  were  as  near  to  it  as  he  could 
find  them.  He  testified  that,  without  compass  or  chain,  he 
stepped  off  the  distances  from  comer  to  corner,  commencing 
at  the  southwest  comer  of  his  claim  and  endeavored  to  mark 
out  a  piece  of  ground  whose  sides  were  of  equal  length  and 
the  ends  parallel,  as  near  as  he  could.  When  his  survey  was 
made,  it  appeared  that  his  north  boundary  line,  as  he  then 
claimed  it,  was  about  one  hundred  and  sixty  feet  longer  than 
his  south  boundary  line,  while  the  two  end  lines  were  within 
a  few  feet  of  the  same  length.  His  explanation  of  the  differ- 
ence  between  the  north  and  south  lines  was  shown  not  to  be 
satisfactory.  Witness  Barbee,  who  surveyed  plaintiff's  claim, 
commencing  August  22,  1912,.  testified  that  he  located  the 
comers  and  lines  under  plaintiff's  direction,  he  himself  having 
no  knowledge  of  them  except  as  imparted  by  plaintiff;  that 
he  found  no  comer  at  the  point  claimed  as  plaintiff's  north- 
east comer,  but  found  the  other  comers.  He  was  asked, 
on  cross-examination :  *  *  Q.  Was  there  any  evidence  of  a  stake 
or  mound  of  rock  at  or  near  this  place  you  established  as  the 
northeast  comer  t  A.  No,  sir. ' '  Of  the  blazed  tree  he  found 
eight  or  nine  feet  from  where  he  placed  the  corner;  he  testified 
that  it  was  blazed  on  the  east  and  west  sides  and  not  on  the 
north;  that  it  was  not  blazed  as  he  would  have  blazed  it  to 
mark  a  comer;  that  he  would  not  have  taken  it  for  a  comer 
tree,  but  as  a  line  tree,  and  that  plaintiff  "did  not  claim  that 
was  a  corner.'*  He  testified  that  he  found  blazed  trees  along 
the  boundary  lines  which  plaintiff  pointed  out  as  having  been 
marked  by  him  as  boimdary  trees.  Witness  Barbee  also  tes- 
tified that  he  noted  but  one  blazed  tree  between  the  original 
northeast  comer  and  the  northeast  comer  established  in  this 
survey  of  April,  1912,  a  distance  of  278.5  feet  as  shown  by 
defendants'  plat,  exhibit  '*B."  There  was  evidence  that  there 
were  a  good  many  trees  along  that  line  which  might  well  have 
been  marked  as  line  trees  if  a  line  had  been  run  there.  Wit- 
ness Barbee  also  testified  that  he  saw  no  evidence  of  any  work 
or  mining  done  on  plaintiff's  claim  east  of  the  line  now 
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claimed  as  Butterfield's  west  boundary  line  except  the  work 
in  the  shaft  being  done  by  defendants  at  the  time  Barbee  made 
his  survey.  He  found  and  located  on  his  plat  the  tunnels, 
drifts,  and  shafts,  and  other  workings  done  by  plaintiff  since 
he  located  the  claim  in  1900.  Barbee  also  testified  that  he 
found  no  center  end  stakes  of  plaintiff's  claim,  and  no  center 
or  lode  line  blazed. 

Surveyor  Watson  was  a  witness  for  defendants  and  made  a 
plat  (defendants'  exhibit  **D")  showing  in  red  lines  the 
survey  made  by  Barbee  and  in  black  lines  the  survey  of  the 
Butterfield  claim  by  Surveyor  Cameron  made  in  June,  1912, 
as  located  by  McAuley  in  January,  1912.  He  found  no 
evidence  of  any  workings  east  of  the  west  line  of  the  Old 
Harry  Extension  (the  Butterfield  or  McAuley  claim)  except 
the  shaft  called  the  Butterfield  shaft,  the  work  of  defendants. 
He  testified  that  the  distance  between  Butterfield 's  west  end 
center  and  plaintiff's  new  east  end  center  was  one  hundred 
and  twenty  feet. 

On  October  1,  1910,  plaintiff  leased  to  Charles  Grill  and 
Robert  McAuley  a  certain  parcel  of  the  Old  Harry  claim  for 
the  period  of  eighteen  months  from  the  date  of  the  lease,  '*to 
mine  and  stope  and  extract  all  ores,  together  with  all  ground 
extending  from  the  east  end  line  of  the  said  *01d  Harry'  claim 
along  the  course  of  said  vein  six  hundred  (600)  feet."  Wit- 
ness Grill  testified  that  they  worked  under  the  lease  about  17 
months,  to  about  April  1,  1912 ;  that  other  lessors  were  there  in 
June,  1911,  and  it  became  necessary  to  mark  out  the  land 
included  in  his  lease;  that  plaintiff  and  Grill  and  McAuley 
did  this  at  that  time.  He  testified  that  they  ''started  at  a 
tree  Mr.  Gobert  said  was  his  east  end  line  or  very  near  his  east 
end  line,  and  measured  600  feet  to  a  cedar  tree  and  marked 
the  cedar  tree."  He  testified  that  he  had,  recently,  in  com- 
pany with  Mr.  Butterfield,  found  the  tree  indicated  at  the 
east  end  line  and  also  the  cedar  tree.  He  was  asked  what  he 
used  to  measure  the  ground  at  first,  and  answered:  **A  75  foot 
tape ;  Mr.  McAuley  carried  the  front  end  of  the  tape,  Gobert 
and  I  brought  up  the  rear.  I  stayed  with  Gobert."  There 
was  a  certain  ravine  at  the  west  end  that  he  testified  Gobert  did 
not  want  them  to  go  beyond.  He  testified  that  in  his  recent 
measurement  **he  used  a  100  foot  tape,"  and  that  they  had  no 
difficulty  in  finding  the  tree  shown  him  as  marking  plaintiff's 
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east  end  line — the  line  now  claimed  by  defendants  as  the  west 
end  of  the  Old  Harry  Extension.  Witness  Butterfield  gave 
similar  testimony  as  to  this  six  hundred  feet  measurement. 
He  was  present  in  June,  1912,  when  Cameron  surveyed  the  Old 
Harry  Extension.  He  testified  that  plaintiff  was  there  at  the 
same  time ;  that,  in  a  conversation  with  plaintiff,  witness  told 
him  that  *'the  boundary  lines  between  the  two  claims  was  be- 
ing surveyed  out";  that  he  heard  surveyor  Cameron  tell  him 
the  same  thing;  that  while  Gobert  was  there  the  west  end 
center  of  the  Old  Harry  Extension  was  established  and  posts 
completed;  that  he  was  familiar  with  the  ground  since  1899 
and  never  saw  a  stake  or  evidence  of  any  comer  at  the  point 
now  claimed  by  plaintiff  to  be  his  northeast  comer.  He  tes- 
tified that  he  assisted  Cameron  in  his  survey  of  the  Old  Harry 
Extension  and  establishing  the  west  end  line ;  that  they  started 
at  the  cedar  tree  mentioned  by  Grill  and  ran  six  hundred 
feet  to  the  yellow  pine  tree  also  mentioned  by  him  and  took 
that  as  the  starting  point  or  as  marking  the  west  end  line  of 
the  Old  Harry  Extension.  At  this  time  shaft  No.  1,  marked 
on  Barbee's  plat,  had  been  dug  about  thirty  feet  and  ore  had 
been  discovered.  Defendants  Shinn  and  Grill  were  working 
there  at  that  time  under  a  lease  and  **  continued  until  stopped 
by  order  of  this  court";  that  they  were  working  there  when 
plaintiff  had  his  survey  made  by  Barbee ;  that  all  the  corners 
and  the  west  and  east  end  centers  were  established  and  post- 
marked by  the  Cameron  survey  in  Jime,  1912.  He  also  tes- 
tified that  he  assisted  Grill  in  posting  the  McAuley  notice. 

Witness  Shinn  testified  to  his  having  assisted  in  putting 
down  what  is  called  shaft  No.  1,  and  that  it  is  thirty  or  thirty- 
three  feet  east  of  the  west  end  of  the  Old  Harry  Extension; 
that  he  worked  there  from  the  25th  day  of  June,  1912,  until 
in  August  when  stopped  by  injunction ;  that  except  their  work 
there  were  no  workings  or  discovery  of  ore  east  of  that  line. 
He  testified  that  he  assisted  Cameron  in  making  his  survey 
on  June  27,  1912;  that  plaintiff  **came  there  while  we  were 
surveying.  Q.  What  did  he  do  while  he  was  there  t  A. 
Stood  there  with  his  eyes  wide  open  to  see  what  he  could  see. 
Q.  Did  he  follow  along  the  linet  A.  Very  close,  yes,  sir. 
Q.  Do  you  know  whether  or  not  he  was  at  the  west  end 
center  of  the  Old  Harry  Extension  t  A.  He  was  in  sigrht  of 
it"    He  testified  that  plaintiff  asked  what  they  were  doing 
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and  Cameron  told  him  they  were  ** running  a  boundary  line"; 
that  the  west  end  center  of  the  Old  Harry  Extension  claim 
**was  either  established  or  being  established  at  the  time  he 
(plaintiff)  was  there'*;  that  witness  was  then  working  on  this 
claim  and  continued  to  do  so  until  stopped  by  order  of  court. 
He  testified  that  he  had  been  at  the  point  claimed  by  plaintiff 
as  his  northeast  corner,  both  before  and  since  the  Barbee  sur- 
vey and  he  saw  no  evidence  of  an  old  comer,  no  evidence  of 
a  mound  of  rock,  or  stake,  or  corner.  He  testified  that  at  the 
time  the  west  end  of  the  Old  Harry  Extension  was  being 
surveyed  plaintiff  "did  not  make  any  claim  as  to  being  the 
owner  of  this  ground  where  work  was  being  done'*;  that  the 
first  time  he  made  any  claim  to  it  was  on  the  twenty-second  day 
of  July,  1912.  Defendant  Smith  was  also  present  in  June 
when  the  Cameron  survey  was  made.  He  testified  that  plain- 
tiff asked  him  what  they  were  doing  and  he  told  him  "they 
were  running  a  boundary  line'*;  that  plaintiff  "was  there 
when  the  west  end  center  was  set  up"  of  the  Old  Harry  Ex- 
tension; that  plaintiff  was  living  near  the  property.  It  ap- 
peared that  after  the  location  of  the  Old  Harry  Extension 
claim  in  January,  1912,  the  lines  were  not  run  out  and  marked 
until  in  June,  1912,  at  the  time  of  the  Cameron  survey,  but 
the  evidence  was  that  the  survey  embraced  the  land  included 
in  the  location  by  McAuley.  A  copy  of  McAuley's  location 
notice  was  introduced  in  evidence,  marked  exhibit  "A"  but, 
for  some  unexplained  reason,  is  not  in  the  transcript.  There 
were  some  further  facts  and  circumstances  made  to  appear 
tending  to  confirm  what,  it  seems  to  us,  is  sufficiently  shown 
by  the  facts  above  given — ^that  plaintiff's  original  location  did 
not  include  and  was  not  intended  to  include  the  land  in  dis- 
pute. For  twelve  years  he  had  been  working  his  claim  and 
put  down  several  shafts,  had  run  two  or  three  tunnels  of  some 
extent,  on  different  parts  of  his  claim,  and  one  shaft  was 
quite  near  to  the  disputed  boundary,  but  in  all  this  time  he 
had  not  apparently  made  any  claim  further  east  nor  had  he 
prospected  or  done  any  work  further  east.    As  late  as  in 

1910  he  leased  the  east  six  hundred  feet  of  the  claim  and  in 

1911  he  designated  the  location  of  his  east  boundary  line  and 
this  was  the  line  claimed  by  McAuley  as  his  west  line.  In 
June,  1912,  when  Cameron  was  surveying  the  McAuley  loca- 
tion, plaintiff  was  present,  saw  and  was  told  what  was  being 


Digitized  by  LjOOQIC 


Oct.   1913.]  GfOBEBT  V,  BUTTBRPIBLD.  9 

done.  At  that  time  a  shaft  had  been  dug  on  the  McAuley 
claim  and  work  was  being  done  on  it.  He  saw  this  but  made 
no  claim  that  it  was  on  his  location.  It  w-as  not  until  the 
latter  part  of  July  that  he  asserted  any  right  to  this  land 
and  then  it  was  he  posted  and  filed  his  notice  of  amended 
location.  He  explained  his  silence  by  testifying  that  he 
thought  the  lines  were  being  run  and  the  work  done  by  a  com- 
pany that  held  an  option  on  his  property  then  about  to  expire. 
It  was  shown  that  this  company  had  applied  for  an  extension 
of  time  on  their  option  and  was  refused  and  that  the  com- 
pany had  ceased  work  some  time  before.  The  facts  brought 
out  were  such  as  to  have  warranted  the  trial  court  in  rejecting 
this  explanation  as  accounting  for  plaintiff's  silence  when  he 
learned  that  the  disputed  land  was  claimed  by  another. 

The  rules  of  law  invoked  by  plaintiff  were  established  to 
meet  the  conditions  under  which  prospectors  and  mineral 
locators  often  find  themselves  in  making  their  locations  and 
are  just  and  salutary  and  are  in  the  interest  of  honest  effort 
to  develop  the  mineral  resources  of  the  country.  Turning 
back  to  these  rules,,  can  it  be  said,  in  the  face  of  the  evidence 
which  the  learned  trial  judge  presumably  accepted  as  true, 
and  so  must  we,  that  the  defendants'  acts  were  tortious  and 
an  intrusion  upon  plaintiff's  rights  as  a  prior  discoverer! 
Can  it  be  said  that  his  amended  location  was  to  cure  obvious 
defects  in  his  original  location;  that  his  amended  claim  was 
without  prejudice  to  the  rights  of  others ;  that  there  were  no 
intervening  rights  when  he  extended  his  claim  so  as  to  include 
the  ground  located  by  McAuley  and  on  which  McAuley 's 
grantee  was  working  when  this  extended  claim  was  being 
marked  out!  The  answers  must  be  in  the  negative.  It  is 
true  that  McAuley  was  plaintiff's  tenant  at  the  time  Mc- 
Auley located  his  claim,  but  he  and  his  partner,  Grill,  had 
been  shown  the  eastern  boundary  of  plaintiff's  claim  by  plain- 
tiff himself  after  more  than  ten  years  of  possession  and  it  was 
nearly  a  year  thereafter  that  McAuley  made  his  location. 
There  is  no  evidence  of  bad  faith  on  McAuley 's  part  or  that 
plaintiff  was  deceived  or  lulled  into  a  feeling  of  security  by 
him  or  any  one  else. 

The  evidence  was  conflicting  but  we  think  there  was  suffi- 
cient evidence  to  justify  the  trial  court  in  concluding  that 
plaintiff  had  no  intention  originally  of  claiming  any  ground 
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beyond  the  disputed  boundary  line  and  that  his  object  in 
amending  his  location  was  to  take  advantage  of  a  discovery 
made  by  one  who  had  already  in  good  faith  located  the  ground. 
We  do  not  doubt  that  had  there  been  no  intervening  rights 
plaintiff  could  have  lawfully  done  what  he  attempted  to  do. 
The  rules  relied  upon  by  him,  and  as  we  had  occasion  to  con- 
sider them  in  Madera  and  Western  Carbonic  Acid  Co.  v. 
Sonoma  Magnesite  Co.,  20  Cal.  App.  719,  [130  Pac.  175],  so 
declare.  But,  unfortunately  for  him,  he  failed  to  do  these 
acts  which  these  rules  presuppose  have  been  done  in  order  to 
protect  him  in  his  assumed  rights. 
The  judgment  is  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1169.    Third  Appellate  District.-^ctober  3,  1918.] 

ROSA  KNAPP,  Respondent,  v.  WILLIAM  KNAPP,  Appel- 

lant. 

DivoacE — Cruelty — Acts  Constituting — Sufficiency  of  Complaint. — 
In  an  action  for  divorce  on  the  ground  of  cruelty,  the  complaint 
states  a  cause  of  action  if  it  alleges  generally  that  the  defendant 
wrongfully  and  willfully  inflicted  upon  the  plaintiff  a  course  of 
grievous  mental  suffering  and  grievous  bodily  injury,  and  further 
specifically  alleges,  among  other  acts  of  violence,  that  the  defendant, 
without  reasonable  cause  or  excuse,  slapped  the  plaintiff's  face  and 
injured  her  person  so  as  to  leave  black  and  blue  spots  thereon  for 
several  days. 

Id. — Division  of  Community  Property — Presumption  on  Appeal. — 
In  such  case  the  appellate  court,  in  the  absence  of  the  evidence, 
will  assume  that  the  facts  warranted  the  distribution  of  the  com^* 
munity  property  made  by  the  trial  court  between  the  parties. 

Id. — Disposition  of  Common  Property — Discretion  of  Trial  Court. — 
Where  a  divorce  is  granted  on  the  ground  of  cruelty,  section  146 
of  the  Civil  Code  leaves  the  disposition  of  the  community  property, 
in  the  first  instance,  to  the  discretion  of  the  trial  court,  with  per- 
haps the  qualification  that,  (m  a  general  rule,  more  than  one-half 
of  luch  property  must  be  decreed  to  the  innocent  spouse. 
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Id. — Skparats  Property — Disposition  in  Dicres. — The  statute  do«i 
not  contemplate  the  disposition  in  the  decree  of  the  separate  prop- 
erty, but  of  the  community  property  onl^. 

Id. — AppKAir— Errors  op  Which  Dependant  cannot  Complain. — If  the 
trial  court  failed  to  accord  to  the  plaintiff  what  the  findings  of  ftict 
show  she  was  entitled  to  in  the  way  of  property  rights,  it  is  of  no 
legal  concern  to  the  defendant  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Luttrell,  for  Appellant 

George  Samuels,  and  Samuels  &  Magnes,  for  Respondent 

BURNETT,  J.— Plaintiff  was  granted  an  interlocutory  de- 
gree of  divorce  on  the  ground  of  cruelty  and  she  was  awarded 
certain  community  property.  The  appeal  is  from  that  portion 
of  the  judgment  "which  attempts  to  and  does  set  aside  and 
award  to  the  plaintiff  herein  the  real  property  mentioned  and 
described  in  said  judgment;  also  that  portion  of  said  judg- 
ment which  attempts  to  and  does  set  aside  and  award  to  said 
plaintiff  the  household  furniture  mentioned  and  described  in 
said  judgment;  also  that  portion  of  said  judgment  which  sets 
aside  and  awards  to  plaintiff  a  one-third  interest  of,  in  and 
to  the  sum  of  $1,000  mentioned  and  described  in  said  judg- 
ment/' and  none  of  the  evidence  is  brought  up. 

The  points  urged  for  reversal  of  the  judgment  are  so  desti- 
tute of  merit  as  hardly  to  merit  specific  attention.  However, 
they  will  be  accorded  brief  consideration. 

1.  That  the  complaint  states  a  cause  of  action  for  divorce 
on  the  ground  of  cruelty  cannot  admit  of  doubt.  It  is  therein 
alleged:  "That  ever  since  the  marriage  of  this  plaintiff  and 
said  defendant  and  continuously  during  said  period  of  time 
the  defendant  has  wrongfully  and  willfully  inflicted  and  he 
still  does  wrongfully  and  willfully  inflict  upon  this  plaintiff 
a  course  of  grievous  mental  suffering  and  grievous  bodily  in- 
jury, and  more  particularly  as  follows,  to  wit.''  This  is  fol- 
lowed by  the  specification  that,  in  January,  1906,  "the  said 
defendant  at  the  residence  of  the  parties  hereto  without  any 
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reasonable  cause,  excuse  or  provocation  willfully  used  force 
and  violence  on  the  person  of  this  plaintiff'*;  that,  in  Janu- 
ary, 1908,  "the  said  defendant  at  the  residence  of  the  parties 
hereto  without  any  reasonable  cause,  excuse  or  provocation 
therefor  used  force  and  violence  on  the  person  of  this  plain- 
tiff, slapped-  this  plaintiff  in  the  face  and  injured  the  plain- 
tiff's person  and  body,  thereby  causing  this  plaintiff  to  have 
black  and  blue  marks  upon  her  person  and  black  and  blue 
eyes  for  several  days  thereafter;  that  upon  said  occasion  the 
said  defendant  without  any  reasonable  cause,  excuse  or  provo- 
cation therefor,  broke  and  smashed  the  furniture  in  the  house 
of  said  parties."  Other  similar  instances  are  pointed  out 
and  the  complaint  proceeds:  *'That  the  foregoing  acts  and 
conduct  on  the  part  of  the  said  defendant  consist  of  but  t 
few  of  the  acts  of  cruelty  and  brutality  inflicted  upon  this 
plaintiff  by  said  defendant  since  and  during  the  married  life 
of  said  parties,  and  that  by  reason  of  the  acts  and  conduct 
hereinabove  specifically  set  forth  and  described,  this  plaintiff 
has  been  caused  to  suffer,  and  she  has  suffered  and  does  now 
suffer  great  and  grievous  bodily  injuries  and  great  and  griev- 
ous mental  anguish,  and  the  said  plaintiff  further  alleges  that 
to  longer  live  with  said  defendant  would,  as  plaintiff  is  in- 
formed and  believes,  and  therefore  alleges,  be  dangerous  to 
the  health  and  physical  being  of  herself.'' 

If  the  treatment  by  defendant  of  plaintiff  as  therein  de- 
lineated does  not  constitute  acts  of  cruelty,  we  confess  our 
inability  to  understand  the  meaning  of  the  expression.  It 
appears  that  these  acts  were  wrongful  and  that  they  inflicted 
upon  plaintiff  ''grievous  bodily  injury"  and  "grievous  men- 
tal suffering."  A  case  is  thus  presented  that  meets  the  re- 
quirement of  the  code.  (Civ.  Code.  sec.  94;  Barnes  v.  Barnes, 
95  Cal.  171,  [16  L.  R.  A.  660,  30  Pac.  298]  ;  Fleming  v.  Flem- 
ing, 95  Cal.  430,  [29  Am.  St.  Rep.  124,  30  Pac.  566] ;  Mc- 
Donald V.  McDonald,  155  Cal.  665,  [25  L.  R.  A.  (N.  S.)  45, 
102  Pac.  927].)  The  objection  that  it  does  not  appear  that 
the  said  acts  were  wrongfully  committed  is  hpyercritical. 
The  words  "wrongfully  and  willfully,"  found  in  the  first 
paragraph  of  the  above  quotation,  are  intended  to  modify  the 
specific  acts  of  violence  that  follow  the  general  allegation. 
But  aside  from  that,  it  can  hardly  be  contended  that  it  is 
lawful  for  a  man  "without  any  reasonable  cause  or  without 
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excuse  or  provocation"  to  slap  his  wife  in  the  face  so  as  to 
leave  for  several  days  thereafter  black  and  blue  marks  and 
also  to  discolor  her  eyes  and,  in  addition,  **to  break  and  smash 
the  furniture  in  the  house."  The  acts  were  sufficiently  char- 
acterized to  bring  them  under  the  condemnation  of  the  law. 
Defendant  may  regret  that  a  man  is  not  permitted  to  whip 
his  wife  as  in  the  olden  days  but  he  should  know  that  the 
customs  and  laws  of  mankind  have  changed  with  the  progress 
of  time.  Though  it  may  seem  strange  to  defendant,  neither 
the  law  nor  enlightened  public  sentiment  looks  with  favor 
even  upon  such  acts  as  he  confesses  in  the  following  allegation 
of  his  answer:  "Defendant  admits  that  on  the  24th  day  of 
May,  1911,  he  slapped  plaintiff  but  not  with  force  sufficient 
to  cause  plaintiff  much  suffering,  nor  did  suffer  more  than 
little  pain  thereby." 

2.  As  to  the  motion  to  strike  out  portions  of  the  complaint, 
it  may  be  said  that  it  is  unintelligible  from  the  transcript. 
But  surmising  what  was  intended,  it  follows  from  our  in- 
terpretation of  the  complaint  that  the  court  did  not  err  in 
denying  the  motion.  Besides,  it  is  perfectly  apparent  that 
if  the  court  erred,  we  cannot  say  that  defendant  suffered 
any  prejudice  thereby. 

3.  The  findings  follow  substantially  the  material  allegations 
of  the  complaint,  including  a  declaration  that  the  plaintiff 
was  without  fault  and  a  specific  statement  that  the  allegations 
of  defendant  as  to  wrong  conduct  on  the  part  of  plaintiff  are 
untrue;  and  an  inspection  of  them  is  sufficient  to  show  that 
they  support  the  judgment. 

4.  In  the  absence  of  the  evidence  it  is,  of  course,  impossible 
for  us  to  say  that  the  court  abused  its  discretion  in  awarding 
the  community  property.  The  homestead  and  household  fur- 
niture and  one  thousand  dollars  on  deposit  in  the  Citizens' 
Bank  of  Fruitvale  were  found  to  be  community  property  and 
two-thirds  of  the  money  were  set  aside  to  defendant  and  the 
residue  of  said  property  to  plaintiff.  We  must  assume  that 
the  facts  warranted  such  distribution.  It  is  sufficient  in  this 
connection  to  refer  to  Eidenmuller  v.  Eidenmuller,  37  Cal. 
364;  Eslinger  v.  EsUnger,  47  Cal.  62;  Brown  v.  Brown,  60 
Cal.  579,  and  Gorman  v.  Gorman,  134  Cal.  378,  [66  Pac.  313]. 

In  the  Gorman  case  it  is  said:  ** Where  the  divorce  is 
granted  on  the  ground  of  adultery  or  extreme  cruelty,  section 
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146  of  the  Civil  Code  leaves  the  disposition  of  the  community 
property,  in  the  first  instance  to  the  discretion  of  the  trial 
court,  with  perhaps  the  qualification,  inferred  from  a  reading 
of  the  entire  section,  that,  as  a  general  rule,  more  than  one- 
half  of  such  property  must  be  decreed  to  the  innocent  spouse 
in  such  case.'* 

5.  In  his  closing  brief,  appellant  complains  that  there  was 
no  adjudication  of  the  fact  that  a  certain  lot,  '*No.  7  in  Block 
D,"  is  the  separate  property  of  plaintiff.  There  was  no  al- 
lusion to  this  lot  in  plaintiff's  complaint  but  in  the  answer  it 
was  alleged  to  be  community  property.  The  trial  court  found 
as  a  fact  that  this  lot  was  the  separate  property  of  plaintiff 
but  the  decree  is  silent  as  to  the  matter.  It  is  sufficient  to 
say  that  if  any  one  could  complain  of  the  omision,  it  must  be 
plaintiff  and  not  defencjant.  If  the  court  failed  to  accord  to 
plaintiff  what  the  findings  of  fact  show  she  was  entitled  to  it 
is  manifestly  of  no  legal  concern  to  defendant  on  this  appeal. 

Besides,  the  statute  does  not  contemplate  the  disposition  in 
the  decree  of  the  separate  property  but  of  the  community 
property  only.     (Civ.  Code,  sec.  146.) 

There  is  no  merit  in  the  appeal  and  the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1106.    Third  Appellate  District.— October  8,  1913.] 

JAY  HENRY,  Appellant,  v.  W.  H.  CASWELL  et  al.,  as 
Caswell  &  Company,  Respondents. 

Deposition — Issuance  of  Commission  to  Notary  as  Peeison  Agreed 
UPON  BY  Parties. — Where  the  parties  to  an  action  in  this  state 
stipulate  that  the  deposition  of  a  person  "be  taken  before  E.  C.  Fer- 
guson, a  notary  public  in  and  for  the  city  of  Chicago,"  the  court 
may  construe  the  term  "notary  public"  as  words  of  description, 
and,  under  section  2024  of  the  Code  of  Civil  Procedure,  issue  the 
commission  to  him  as  the  person  agreed  upon  by  the  parties  rather 
than  to  him  in  his  ofB.cial  capacity. 

Id. — Seal  of  Notary — ^Whether  Necessary. — ^Where  a  commission  is 
(thus  issued  to  a  notary  as  an  unofficial  person  to  take  the  deposition 
of  a  witness  out  of  the  state,  pursuant  to  the  stipulation  of  tho 
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parties,  it  is  not  neceasarj  for  the  notary,  in  order  for  the  deposi- 
tion to  be  admissible  in  eyidence,  to  attach  his  seal  to  his  eer- 
tiacate. 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Sacramento  County.     C.  N.  Post,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jay  Henry,  for  Appellant 

Chas.  M.  Beekwith,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  appeal,  within  sixty  days, 
from  a  judgment  of  nonsuit,  on  statement  of  the  case,  in 
favor  of  defendants  dismissing  the  action,  **upon  the 
groimds,"  as  recited  in  the  judgment,  *'that  the  plaintiff  had 
failed  to  prove  a  sufficient  case,  inasmuch  as  the  evidence  in- 
troduced was  in  the  form  of  depositions  and  that  said  deposi- 
tions were  and  are  incompetent." 

The  only  objection  made  to  the  admissibility  of  the  deposi- 
tions was  that  a  notary's  seal  was  not  attached  to  the  certificate 
of  the  commissioner.  The  depositions  were  taken  under  the 
fcdlowing  commission,  appointing  E.  C.  Ferguson,  of  Chicago, 
Illinois,  to  i>erform  that  office: 

''Commission  to  Take  Depositions. 
"Title  of  Court  and  Cause. 

'*The  People  of  the  State  of  California,  to  E.  C.  Ferguson, 
1450  Otis  Building,  Chicago,  Illinois : 

"Know  you,  that,  trusting  in  your  fidelity  and  circumspec- 
tion we  have  appointed  you  Special  Commissioner,  and  do 
hereby  authorize  you  to  administer  the  necessary  oaths,  and  to 
take  the  depositions  of  Charles  S.  Hayes  and  Thomas  F. 
Hanks,  residing  at  1508-1512  Tribune  Building,  City  of 
Chicago,  County  of  Cook,  State  of  Illinois,  in  answer  to  the 
interrogatories,  direct  and  cross,  annexed  hereto,  in  the  mat- 
ter of  the  above  entitled  cause. 

"All  of  which  matter,  together  with  this  writ,  you  will  re- 
turn to  this  Court,  acording  to  law,  in  a  sealed  envelope, 
directed  to  the  elerk  of  said  Court,  at  the  City  of  Sacramento, 
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County  of  Sacramento,  State  of  California,  and  forward  the 
same,  by  mail  or  express,  or  other  usual  channel  of  convey- 
ance. 

"Witness  the  Honorable  C.  N.  Post,  Judge  of  Department 
3  of  said  Court,  and  the  seal  thereof,  at  the  City  of  Sacra- 
mento, County  of  Sacramento,  State  of  California,  this  29th 
day  of  October,  1912. 

'*  (Seal)  E.  P.  Pfund,  Clerk. 

'^H.  W.  Hall,  Deputy.'' 

This  commission  was  issued  pursuant  to  an  order  of  the 
judge  of  said  court  ''that  a  commission  issue  out  of  and  under 
the  seal  of  this  court,  directed  to  B.  C.  Ferguson,  1450  Otis 
building,  a  person  agreed  upon  by  and  between  the  parties, 
residing  at  the  city  of  Chicago,  Cook  County,  state  of  Illinois, 
to  take  the  testimony  of  Charles  S.  Hayes  and  Thomas  F. 
Hanks,'  residing  at  the  same  place,  as  witnesses  on  behalf  of 
the  plaintiff,"  etc.  A  stipulation  was  entered  into  by  the 
parties  that  the  depositions  of  the  persons  above  named  **be 
taken  before  E.  C.  Ferguson,  1450  Otis  building,  a  notary 
public,  in  and  for  the  city  of  Chicago,  county  of  Cook,  state 
of  Illinois.  .  .  .  The  annexed  are  interrogatories  proposed  by 
the  plaintiff  on  which  such  depositions  are  to  be  taken." 

The  depositions  were  subsequently  duly  taken  and  returned 
under  a  full  and  formal  certificate  showing  what  was  done 
by  the  special  commissioner.  The  certificate  is  signed  **  Elbert 
C.  Ferguson,  Special  Commissioner." 

It  is  quite  apparent  that  the  construction  given  the  stipula^ 
tion  by  the  judge  who  made  the  order  and  issued  the  commis- 
sion was  that  it  was  not  to  issue  to  Ferguson  in  his  ofiScial 
capacity  but  to.  him  as  the  person  agreed  upon  by  the  parties. 
The  order  reads:  "Upon  reading  and  filing  the  stipulation  of 
the  parties  to  the  above-entitled  action,  and  upon  the  files, 
papers  and  records  in  this  action,  on  motion  of  Jay  Henry, 
attorney  for  plaintiff,  it  is  ordered,"  etc.  The  judge  was 
justified  in  construing  the  terms  "a  notary  public  in  and  for 
the  city  of  Chicago,  county  of  Cook"  as  words  of  description. 

That  there  was  authority  for  such  appointment  is  expressly 
provided  by  section  2024  of  the  Code  of  Civil  Procedure,  and 
it  was  so  held  in  Alcorn  v.  Oieseke,  158  Cal.  396,  [111  Pac.  98] . 

In  the  case  of.  Tomhy  v.  Brunt  Pottery  Co.,  229  111.  540, 
[82  N.  E.  336],  the  commission  was  issued  to  Gteorge  E.  David- 
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son  in  Ohio,  a  notary  public.  The  depositions  were  returned 
signed  by  him  as  commissioner.  The  court  said:  **He  de- 
rived his  authority  from  the  commission,  and  it  is  immaterial 
that  he  was  also  described  as  a  notary  public.  It  is  not  neces- 
sary that  a  commissioner  hold  any  office,  and  a  commission 
may  be  directed  to  any  competent  disinterested  person.  The 
person  to  whom  a  commission  to  take  depositions  is  issued 
need  only  be  designated  by  the  office  which  he  holds,  and  in 
either  case  he  obtains  his  authority  from  the  commission. 
(Brown  v.  Luehrs,  79  111.  ^575.)  The  addition  of  the  descrip- 
tion to  the  name  of  the  commissioner  did  not  add  to  or  de- 
tract from  his  authority  and  no  certificate  was  necessary. 
(Kendall  v.  Limberg,  69  111.  355.)  The  certificate  showed 
that  the  witnesses  were  sworn  and  examined  under  oath,  and 
the  objections  were  properly  overruled." 

In  the  present  case,  had  the  commission  issued  to  Ferguson 
as  notary  and  in  his  official  capacity,  he  should  have  taken 
the  deposition  and  certified  it  as  notary.  (Code  Civ.  Proc, 
sec.  2024.)  But  as  the  commission  issued  to  him  as  an  un- 
official person,  his  seal  as  notary  would  have  added  nothing 
to  the  genuineness  of  his  certificate  or  its  authenticity.  The 
objection  to  the  depositions  was  without  merit  and  they  should 
have  been  admitted  as  evidence  in  the  case.  It  was  error  to 
grant  the  nonsuit. 

The  judgment  is  reversed. 

Hart|  J.y  and  Burnett,  J.,  concurred. 


[Civ.  No.  1173.    Third  Appellate  District.— October  8,  1913.] 

HUGH  DOUGHERTY  et  al..  Appellants,  v.  UNION  TRAC- 
TION COMPANY  (a  Corporation),  Respondent. 

Street-railway — Passenger  Attemptino  to  Alioht  from  Moving  Car 
— Contributory  Negligence. — Where  a  passenger  on  a  street-car 
attempts,  without  notifTing  the  conductor,  to  alight  while  the  car 
is  in  motion,  acting  upon  the  assumption  that  because  the  speed 
of  the  car  has  been  slackened  it  wiU  stop  at  the  next  crossing,  the 
negligence  of  the  passenger  precludes  her  from  recovering  from  the 
23  Cat  App.— 2 
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railway  company  for  injuries  received  by  falling  to  the  ground 
at  the  time  of  an  alleged  sudden  jerk  or  lurch  of  the  car. 

Id. — Slaoksnino  of  Speed  of  Cab — ^Assumption  That  It  will  Stop. — 
It  is  not  for  a  passenger,  desiring  to  alight  from  a  street-car  at  a 
particular  place,  but  not  having  notified  the  conductor  of  such  de- 
sire, to  assume,  and  to  act  upon  such  assumption,  that  merely  be- 
cause the  speed  at  which  the  car  has  been  traveling  has  been 
diminished  for  some  reason,  it  is  to  be  stopped  at  the  next  street 
crossing,  especially  where  such  crossing  is  not  one  where  the  can 
are  required  to  stop  in  any  event  but  only  on  signal. 

Id. — Passenger  Abisino  While  Cab  is  in  Motion — Contbibutobt 
Neolioencb. — For  a  passenger  to  arise  from  his  seat,  preparatory 
to  leaving  the  car,  while  it  is  still  in  motion,  raises  no  presumption 
of  negligence  on  his  part,  or,  in  other  words,  is  not  negligence 
per  $e;  but  when  a  passenger  arises  from  his  seat  in  a  moving  car 
for  any  purpose,  he  must  exercise  a  reasonable  or  proper  degree 
of  care  to  protect  himself  from  filing  off  the  car,  or,  if  he  is  inside, 
from  falling  against  any  object  properly  in  the  car,  otherwise  any 
injuries  he  may  thus  sustain  will  legally  be  imputed  directly  to  his 
own  negligence. 

Id. — CoNDucTOBr—DuTT  TowABD  Passengebs  While  Collecting  Fabbs. 
When  a  street-car  conductor  is  collecting  fares,  he  is  not  to  b« 
expected  to  perform  the  impossible  act  of  watching  or  keeping  hia 
eyes  on  all  the  passengers  in  the  car,  and  there  is,  therefore,  some 
responsibility  very  justly  cast  upon  the  passengers  themselves  to 
look  out  for  their  own  safety,  and  before  attempting  to  leave  a 
moving  car,  or  when  preparing  to  do  so,  to  notify  the  conductor  in 
some  proper  manner  of  their  desire  to  alight. 

Id. — Bemabks  and  Instbuctions  of  Coubt — ^When  not  Pbejudioial. — 
If  the  case  is  one  which  the  court  should  take  from  the  jury,  because 
the  personal  injuries  for  which  the  plaintiff  is  suing  were  due  to 
her  own  and  not  to  the  defendant's  negligence,  errors  in  the  mat- 
ter of  the  court's  instructions  and  remarks  are  not  prejudicial  to  th« 
plaintiff. 

Id. — New  Tbial  on  Gbound  of  Impbopeb  Remarks  of  Coubt — Review 
on  Appeal. — Where  the  affidavits  of  the  plaintiffs  on  their  motion 
for  a  new  trial  on  the  ground  of  improper  remarks  by  the  court  in  the 
presence  of  the  jury,  are  contradicted  by  the  affidavits  of  ten  of  the 
jurors  that  they  heard  no  such  remarks,  and  the  affidavit  of  the  judge 
that  he  did  not  make  them  within  the  hearing  of  the  jury,  the  de- 
cision of  the  trial  court  on  the  issue  is  conclusive  on  the  appellate 
eourt. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  refusing  a  new  trial.    Lucas  F.  Smith,  Judge. 

The  facts  are  atated  in  the  opinion  of  the  court. 
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John  H.  Leonard,  for  Appellants. 

H.  A.  Van  C.  Torchiana,  W.  P.  Netherton,  and  Stratton, 
Kaufman  &  Torchiana,  for  Respondent. 

HART,  J. — The  plaintiffs  sued  the  defendant,  a  corpora- 
tion, which  maintains  and  operates  an  electric  railway  in  the 
city  of  Santa  Cruz,  for  damages  in  the  sum  of  fifteen  thou- 
sand dollars  for  personal  injuries  inflicted  upon  the  plaintiff, 
Catherine,  through  the  alleged  negligence  of  the  defendant. 

The  cause  was  tried  by  jury,  who  returned  a  verdict  for 
the  defendant,  and  the  plaintiffs  prosecute  this  appeal  from 
the  order  denying  them  a  new  trial. 

The  answer,  among  other  things,  sets  up  contributory  negli- 
gence on  the  part  of  the  plaintiff,  Catherine,  and  avers  that 
but  for  negligence  on  her  part  she  would  not  have  met  with 
the  accident  and  received  the  injuries  sustained  by  her. 

The  points  urged  for  a  reversal  of  the  order  are  that  the 
evidence  discloses  negligence  by  the  defendant  and  no  negli- 
gence by  said  Catherine,  that  the  court  erred  in  its  rulings 
respecting  the  evidence,  that  the  trial  judge  prejudiced  the 
rights  of  the  plaintiffs  by  certain  remarks  alleged  to  have  been 
made  by  him  in  the  presence  of  the  jury,  and  that  error  was 
committed  in  the  matter  of  the  giving  and  refusing  to  give 
certain  instructions. 

The  accident  in  which  Mrs.  Dougherty  received  the  injuries 
complained  of  occurred  on  the  twelfth  day  of  May,  1909.  Her 
version  of  how  the  accident  happened  is  as  follows:  **I  re- 
member the  journey  on  the  street-cars  in  this  city  on  May 
12th,  1909.  I  took  the  car  at  the  comer  of  Morrissey  and 
Soquel  avenues,  transferred  to  the  Mission  Street  car,  and  gave 
my  transfer;  when  we  got  to  the  Bedell,  I  turned  to  motion 
the  conductor  to  stop;  he  had  gone  through  the  car — at  that 
moment  he  started  through  the  car  so  I  could  not  attract  his 
attention,  out  on  the  front  platform.  The  car  slowed  up.  I 
supposed  it  was  going  to  stop  and  stood  up  and  took  one  step 
and  the  car  jerked  and  threw  me  on  the  ground.  I  could  not 
attract  the  conductor's  attention,  as  I  was  on  the  back  of  the 
car,  on  the  west  side  as  the  car  was  going  southwesterly  on 
Mission  Street.  I  was  seated  on  the  outside  of  the  car,  and 
the  seats  are  lengthwise  on  the  car.    If  there  waa  a  person 
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seated  in  front  of  the  car,  it  would  have  been  impossible  for 
me  to  pass  that  person  without  going  down  on  the  steps  of 
the  car  to  get  where  the  conductor  was.  When  I  arose  from 
my  seat,  the  car  had  almost  stopped.  It  slackened  slowly. 
It  was  going  quite  fast  when  we  passed  the  Bedell.  The 
Bedell  is  not  quite  a  block  this  side  of  Otis  Street,  but  I  do 
not  know  the  distance.  I  had  a  basket  in  one  hand  and  took 
hold  of  the  pole  with  the  other,  the  up  and  down  pole  on  the 
car.  I  took  one  step — this  step  took  me  down  a  step  to  the 
lower  step.  I  do  not  remember  whether  there  were  two  steps 
on  the  car  or  not.  '  I  was  thrown  on  the  ground  and  stunned." 

It  appears  that  at  about  the  point  where  Mrs.  Dougherty 
was  thrown  to  the  ground  the  motorman  slackened  the  speed 
of  the  car  to  allow  two  passengers — one  Peakes,  and  one  Bib- 
bins — ^who  were  sitting  on  the  outside  at  the  front  part  of 
the  car — to  alight.  Peakes  testified  that  it  had  always  been 
his  practice,  when  returning  to  his  home  on  the  street-cars,  to 
leave  the  car,  upon  reaching  his  residence,  while  it  was  still 
in  motion,  the  motorman  always  reducing  the  speed  of  the  car 
to  enable  him  to  alight.  On  the  occasion  of  the  accident  he 
left  the  car  under  those  circumstances. 

The  conductor,  Lang,  testified  that  the  car  made  a  stop  at 
Walnut  Avenue,  where  a  passenger  boarded  the  car.  Otis 
Street,  on  which  the  accident  happened,  was  the  next  street 
to  be  reached  after  leaving  Walnut  Avenue.  The  passenger 
just  referred  to  stepped  and  stood  on  the  front  platform  and, 
immediately  after  the  car  started,  the  conductor  went  forward 
for  the  purpose  of  collecting  the  fare  from  said  passenger. 
Lang  proceeded:  "I  just  went  outside  the  front  door,  took  his 
fare  and  turned  around  to  go  back  in  the  car;  saw  Mr.  Peakes 
on  the  front  end  of  the  car.  Of  course,  I  expected  Mr.  Davis, 
the  motorman,  to  slow  down  and  let  him  off;  then  I  looked 
around ;  there  was  nobody  to  board  the  car.  I  was  just  inside 
the  door;  he  then  called  for  a  signal  that  all  was  clear  with 
two  taps  on  the  gong.  I  looked  back  through  the  car  and 
saw  that  everything  was  all  right,  which  I  could  see  from  the 
position  I  was  in;  all  was  clear  and  I  gave  him  the  signal, 
two  bells,  the  signal  that  all  was  right;  then  I  walked  back 
to  the  middle  of  the  car  and  I  saw  Mrs.  Dougherty,  this  lady, 
I  did  not  know  her  at  the  time,  stepping  down  on  the  steps.  I 
hurried  toward  her  and  at  the  same  time  gave  a  bell  to  the 
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motorman  to  stop,  but  before  I  could  get  to  her  and  warn  her 
about  her  danger,  she  stepped  off  or  apparently  stepped  off 
the  car  and  fell  to  the  ground.  ...  I  was  at  the  rear  end 
of  the  car,  near  where  Mrs.  Dougherty  was  seated,  very  close 
to  her,  and  she  never  said  anything  to  me  at  any  time  about 
desiring  to  alight  at  Otis  Street.  She  did  not  give  me  a 
signal,  and  I  did  not  have  any  knowledge  of  the  fact  that  she 
desired  to  alight  at  Otis  Street  at  all.  After  the  car  slowed 
down  sufficiently  for  Mr.  Peakes  and  Mr.  Bibbins  to  alight, 
we  just  gradually  increased  our  speed;  there  wasn't  any  jerk- 
ing or  sudden  start  that  I  noticed.  I  was  standing  up  all 
the  time,  and  certainly  would  have  noticed  it  if  there  had 
been.  After  collecting  the  fare  from  the  passenger  who 
boarded  at  Walnut  Avenue,  I  went  right  back,  turned  right 
around  and  went  right  back  to  th6  rear  end.  The  doors  of 
the  car  were  left  open,  but  in  going  back,  I  had  to  turn  and 
pass  through  the  inclosed  part  of  the  car.  ...  I  was  in  a 
position  (when  he  gave  the  motorman  the  signal)  where  I 
could  see  any  one  in  the  inside  or  in  the  rear  of  the  car, 
but  did  not  notice  Mrs.  Dougherty  in  particular;  there  was 
no  passenger  standing  at  that  time.  ...  If  there  had  been  I 
could  have  seen  them.  ...  I  did  not  notice  her  particularly 
from  any  other  passenger;  there  were  probably  about  17  on 
the  car  at  the  time.  There  were  also  passengers  inside  of  the 
body  of  the  car.*' 

The  witness,  McCormack,  an  employee  of  the  defendant  and 
connected  with  its  operating  department  for  a  number  of 
years,  said  that  the  cars  which  were  operated  by  the  company 
at  the  time  of  the  accident  were  equipped  with  a  rope  drum 
brake.  **Air  brakes  and  rope  brakes,'*  he  continued,  **are  the 
two  brakes  generally  used  on  the  cars,  but  the  car  upon  which 
the  accident  happened  was  equipped  with  a  rope  brake.  The 
rope  is  operated  around  a  drum.  It  is  so  constructed  that,  in 
stopping  a  car,  it  must  stop  gradually,  and  in  starting  up  it 
will  start  gradually.  It  is  impossible  to  start  a  car  with  a 
jerk  when  equipped  with  a  rope  brake.  It  is  so  constructed 
as  to  wrap  around  the  drum  and  the  weight  of  the  rope  on 
the  drum  makes  it  impossible  to  release  the  brakes  instantly. 
While  the  air  brakes  can  be  released  instantly  and,  of  course, 
the  car  can  start  with  a  jerk,  it  is  quite  different  with  a  rope 
brake.''    McCormack  further  testified  that  on  certain  parts  of 
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the  defendant's  lines  of  railway  there  are  certain  places  where 
the  cars  are  required  to  stop  whether  or  not  there  are  pas- 
sengers to  leave  or  take  the  car  thereat.  At  all  other  points, 
passengers  desiring  to  leave  or  board  the  cars  must  signal 
the  conductor  or  motorman.  It  is  further  made  to  appear 
that  the  point  at  which  Mrs.  Dougherty  desired  to  leave  the 
car  and  where  she  fell  to  the  ground  was  not  one  of  the 
regular  stopping  places. 

A  Mrs.  Linstedt  was  sitting  between  Mrs.  Dougherty  and 
the  main  body  of  the  car,  and  her  testimony  shows  that  it 
was  not  possible  for  the  latter  to  have  passed  in  front  of  Mrs. 
Linstedt  without  getting  down  on  the  steps.  Mrs.  Linstedt 
did  not  arise  from  her  seat  to  let  Mrs.  Dougherty  pass.  She 
testified  that  she  was  not  requested  by  Mrs.  Dougherty  to  arise 
and  that  had  such  a  request  been  made  she  would  have  cer- 
tainly done  so. 

The  question  whether  the  car  made  a  sudden  lurch  or  jerk 
after  its  speed  had  been  slackened  to  let  two  passengers  swing 
to  the  ground  while  it  was  still  in  motion  and  which  sudden 
lurch,  it  is  claimed,  caused  the  precipitation  of  Mrs.  Dougherty 
to  the  ground  from  the  step  to  which  she  had  descended  and 
upon  which  she  was  standing,  was  entirely  one  for  the  jury's 
determination.  And  upon  that  question  there  is  a  distinct 
conflict  in  the  evidence,  and  the  verdict  must,  therefore,  be 
construed  as  a  finding  by  the  jury  that  the  car  was  caused 
to  make  no  such  sudden  movement.  But  even  if  it  were  true 
that  the  car  did  make  a  sudden  lurch  at  the  time  and  that  by 
reason  thereof  Mrs.  Dougherty  was  thrown  to  the  ground, 
still,  according  to  her  own  testimony,  she  herself  was  wholly 
to  blame  for  the  accident.  She  did  not  notify  or  signal  the 
conductor  that  she  desired  to  alight,  but  upon  her  own  voli- 
tion arose  and  placed  herself  in  a  position  which,  even  under 
ordinary  circumstances,  was  one  which  would  be  attended  by 
more  or  less  peril.  The  peril  of  her  situation  was  increased 
in  some  measure  by  the  fact  that  she  was  carrying  and  hold- 
ing in  one  hand  a  basket,  whereby  she  was  necessarily  handi- 
capped to  some  extent  in  moving  from  the  car  to  the  step 
and,  after  reaching  the  step,  in  securing  herself  against  fall- 
ing. She  knew  that  the  conductor  was  at  the  opposite  end 
of  the  car  at  the  time,  and  of  course  knew  that  he  could  not 
then  have  known  that  she  desired  to  leave  the  car. 
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But  Mrs.  Dougherty  said  that,  the  speed  of  the  car  having 
been  slackened,  she  supposed  it  was  going  to  stop  at  the  next 
crossing,  where  it  was  her  desire  and  purpose  to  alight.  What 
she  supposed  the  car  was  going  to  do  is  no  excuse  for  her 
carelessness.  It  is  not  for  a  passenger,  desiring  to  alight  from 
a  street-car  at  a  particular  place,  and  who  has  not  notified 
the  conductor  of  such  desire,  to  assume,  and  to  act  upon 
such  assumption,  that,  merely  because  the  speed  at  which  the 
car  has  been  traveling  has  been  diminished  for  some  reason, 
it  is  to  be  stopped  at  the  next  street  crossing  toward  which 
it  is  traveling,  especially  where,  as  was  true  in  this  case,  the 
next  crossing  was  not  one  where  the  cars  are  required  to  stop 
in  any  event  but  only  on  a  signal  to  the  conductor  or  motor- 
man  by  any  one  desiring  to  leave  or  board  the  car  at  that 
point. 

No  fault  can  be  found  with  the  cases,  cited  by  the  plain- 
tiflps,  in  which  it  is  held  that  the  fact  that  a  passenger  arises 
from  his  seat,  preparatory  to  leaving  the  car,  while  it  is  still 
in  motion,  raises  no  presumption  of  negligence  on  his  part,  or 
in  other  words,  is  not  negligence  per  se,  (See  Capital  Trao 
Hon  Co.  V.  Brown,  25  App.  D.  C.  473,  [10  Ann.  Cas.  813, 
12  L.  R.  A.  (N.  S.)  831] ;  Scott  v.  Bergen  County  Traction 
Co.,  63  N.  J.  L.  407,  [43  Atl.  1060] ;  Alton  R.  Gas  cfe  Elec. 
Co.  V.  Webb,  219  111.  563,  [76  N.  E.  687] .)  There  is  obviously 
nothing  in  the  mere  act  of  a  passenger  arising  from  his  seat 
in  a  street  or  any  other  kind  of  a  car  while  it  is  in  motion 
which  of  itself  constitutes  negligence,  but  it  will  not  be 
doubted,  and  the  cases  referred  to  do  not  otherwise  hold,  that, 
when  a  passenger  arises  from  his  seat  in  a  moving  car  for 
any  purpose,  he  must  exercise  a  reasonable  or  proper  degree 
of  care  to  protect  himself  from  falling  off  the  car,  or,  if  he 
is  inside,  from  falling  against  any  object  properly  in  the  car, 
otherwise  any  injuries  he  may  thus  sustain  will  legally  be 
imputed  directly  to  his  own  negligence.  In  this  case,  as  has 
been  shown,  the  injured  plaintiff  did  more  than  simply  to 
arise  from  where  she  had  been  sitting — she,  obstructed  in  the 
free  use  of  both  hands  as  a  protection  against  possible  acci- 
dent by  engaging  one  in  the  carrying  of  a  basket,  descended 
to  that  part  of  the  platform  where  the  conductor  usually 
stands,  and  thus  remained  until  thrown  to  the  street. 
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Ab  to  the  claim  that  the  defendant  was  negligent  in  that 
its  conductor  left  the  rear  end  of  the  car  to  go  to  the  for- 
ward end  for  the  purpose  of  collecting  a  fare  from  a  passenger 
who  had  just  boarded  the  car  and  taken  a  position  on  the 
forward  platform,  the  reply  is  that  the  evidence  clearly  shows 
that  that  ofScer  was  then  merely  engaged  in  performing  a 
duty  which  was  required  of  him  in  the  capacity  in  which  he 
was  acting  for  his  employer.  He  was  required  as  such  em- 
ployee to  collect  fares  from  the  passengers,  wherever  they 
might  be  located  on  the  car,  and  when  he  left  the  rear  plat- 
form, where  Mrs.  Dougherty  was  then  sitting,  for  that  pur- 
pose, he  was  merely  engaged  in  the  doing  of  an  act  which 
Mrs.  Dougherty  well  knew  that  his  duties  compelled  him  to  do 
and  which  she,  in  common  with  all  the  other  passengers  and, 
indeed,  with  the  whole  traveling  public,  expected  and  antici- 
pated that  he  would  do.  When  performing  that  duty,  a 
street  car  conductor  is  not  to  be  supposed  or  expected  to  per- 
form the  impossible  act  of  watching  or  keeping  his  eyes  on 
all  the  passengers  in  the  car,  and  there  is,  therefore,  some 
responsibility  very  justly  cast  upon  the  passengers  them- 
selves to  look  out  for  their  own  safety,  and  before  attempt- 
ing to  leave  a  moving  car  or  when  preparing  to  do  so,  to 
notify  the  conductor  in  some  proper  manner  of  their  desire 
to  alight.  A  passenger  who  fails  to  do  this,  does  not  exer- 
cise the  care  with  which  he  is  charged,  viz.:  that  degree  of 
care  which  an  ordinarily  careful  and  prudent  person,  having 
due  regard  for  his  safety,  would  exercise  and  be  expected 
and  required  to  exercise  under  similar  circumstances. 

Under  the  view  we  take  of  the  evidence,  as  indicated  by  the 
foregoing,  the  defendant  having  been  in  no  respect  guilty  of 
negligence  and  the  damage  sustained  by  Mrs.  Dougherty 
directly  the  result  of  her  own,  the  court  below  should  have 
taken  the  case  from  the  jury.  It  follows,  therefore,  that  any 
errors  committed  by  the  court  in  the  matter  of  the  instruc- 
tions or  in  its  rulings  or  in  the  alleged  prejudicial  remarks 
of  the  judge  in  the  presence  of  the  jury  are  without  pre- 
judice. It  may,  however,  be  remarked  that  the  court's  charge, 
though  it  became,  by  reason  of  the  fact  that  the  evidence  dis- 
closed negligence  in  the  injured  plaintiflf  and  none  in  the  de- 
fendant, but  little  more  than  a  mere  abstract  statement  of  the 
law  covering  the  various  elements  entering  into  such  a  case* 
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is  not  obnoxious  to  any  of  the  criticisms  directed  against  it 
by  the  plaintiffs.  The  instructions  submitted  by  the  plain- 
tiSs  and  disallowed  by  the  court  involved  the  exposition  of 
no  principle  not  correctly  laid  down  in  the  court's  charge. 

It  may  further  be  remarked  that  the  court  made  no  error 
in  its  rulings  upon  the  evidence  which  was  prejudicial  to  the 
plainti£E8,  and,  as  to  the  alleged  remarks  of  the  court  in  the 
presence  and  hearing  of  the  jury,  it  is  to  be  observed  that  the 
affidavits  filed  and  pressed  by  the  plaintiffs  on  their  motion 
for  a  new  trial  setting  forth  the  alleged  remarks  and  the 
charge  that  they  were  made  within  the  hearing  of  the  jury 
were  contradicted  by  affidavits  of  ten  of  the  jurors,  who  de- 
posed that  they  heard  no  such  remarks  as  were  thus  imputed 
to  the  judge,  and  by  the  affidavit  of  the  latter,  who  therein 
denied  that  the  remarks  referred  to  were  made  in  the  presence 
or  within  the  hearing  of  the  jury.  It  results  that,  if  the  point 
were  important  here,  the  decision  of  the  trial  judge  upon  the 
issue  thus  made  would,  under  the  conflict  so  disclosed,  be 
conclusive  upon  this  court. 

The  order  from  which  this  appeal  is  prosecuted  is  affirmed. 

Chipman,  P.  J.  and  Burnett ,  J.,  concurred. 


[CSv.  No.  1182.    Third  Appellate  District.— October  8,  1913.] 
S.  A.  NORMAN,  Appellant,  v.  C.  P.  HALL,  Respondent 

Bunj>INO   CONTKAdV-lMPEBrEOT   PSKFORHANCS — BiGHT   OF    CONTRACTOR 

90  Becovzr  Damages  for  Breach. — Where  a  building  contractor 
put  in  a  foundation  which  was  defective  in  a  substantial  respect, 
and  for  that  reason  the  owners  refused  to  permit  him  to  proceed 
with  the  work,  he  cannot  recover  damages  for  breach  of  the  contract, 
although  he  contemplated  putting  in  a  new  foundation,  but  did  not 
because  he  received  no  assurance,  in  addition  to  that  afforded  bj  the 
original  contract,  that  the  second  foundation  would  be  accepted. 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Aldrich  &  Gentry,  for  Appellant. 

Abe  P.  Leach,  and  Harry  E.  Leach,  for  Respondent 

BURNETT,  J. — This  action  was  brought  to  recover  dam- 
ages claimed  for  the  violation  of  a  written  contract  foi  the 
construction  of  two  certain  buildings.  Plaintiff  proceeded 
no  further  than  the  completion  of  the  foundation,  but  the 
basis  of  his  action  is  that  ''said  defendant,  without  any  cause 
or  reason,  requested  and  ordered  plaintiff  to  stop  said  work 
and  not  to  proceed  further  with  said  contract  and  to  sus- 
pend work  upon  said  contract;  and  said  defendant  did  then 
and  there  stop  said  plaintiff  from  performing  said  conditions 
and  said  work,  and  refused  to  allow  plaintiff  to  proceed  fur- 
ther with  said  work."  The  appeal  is  from  a  judgment  of 
nonsuit 

The  "articles  of  agreement"  under  which  the  work  was 
undertaken  imposed  upon  plaintiff  the  duty  to  ''perform  and 
complete  in  a  workmanlike  manner  all  the  work  required  to 
conform  with  the  plans  and  specifications  designated,"  and 
it  was  provided  that  the  services  were  to  be  "under  the  di- 
rection and  supervision  and  subject  to  the  approval  of"  the 
architect.  The  contract  price  was  $15,842,  to  be  paid  in 
four  installments,  the  first  payment  of  three  thousand  nine 
hundred  dollars  to  be  made  "when  the  frames  are  completed 
and  the  roofs  are  sheathed."  It  was  further  agreed  "that 
when  each  payment  or  installment  shall  become  due,  and  at 
the  final  completion  of  the  work,  certificates  in  writing  shall 
be  obtained  from  said  architect,  stating  that  the  payment  or 
installment  is  due  or  work  completed  as  the  case  may  be, 
and  the  amount  then  due ;  and  the  said  architect  shall  at  said 
time  deliver  said  certificates  under  his  hand  to  the  contractor, 
or  in  lieu  of  such  certificate,  shall  deliver  to  the  contractor, 
in  writing,  under  his  hand,  a  just  and  true  reason  for  not  is- 
suing the  certificates,  including  a  statement  of  the  defects, 
if  any,  to  be  remedied  to  entitle  the  contractor  to  the  certificate 
or  certificates.  And  in  the  event  of  the  failure  of  the  archi- 
tect to  furnish  and  deliver  said  certificates,  or  any  of  them,  or 
in  lieu  thereof  the  writing  aforesaid,  within  three  days  after 
the  times  aforesaid,  and  after  demand  therefor  made  in  writ 
ing  by  the  contractor,  the  amount  which  may  be  claimed  to 
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be  due  by  the  contractor,  and  stated  in  the  said  demand  made 
by  him  for  the  certificate,  shall  at  the  expiration  of  said 
three  days,  become  due  and  payable,  and  the  owner  shall  be 
liable  and  bound  to  pay  the  same  on  demand.'' 

There  can  be  no  legal  objection  to  said  provisions  and  it 
is  apparent  that  they  bear  a  reasonable  relation  to  the  rights 
both  of  the  owner  and  the  contractor.  It  is  equally  clear 
that,  in  order  to  recover,  plaintiff  must  show  that  he  complied 
with  said  terms  or  offered  a  sufBcient  excuse  for  his  failure 
to  do  so.  {Coplew  v.  Durand,  153  Cal.  278,  [16  L.  R.  A. 
(N.  S.)  791,  95  Pac.  38],  and  cases  therein  cited.) 

There  is  neither  evidence  nor  contention  here  that  plain- 
tiff obtained  the  architect's  certificate  to  the  effect  that  any 
part  of  the  work  had  been  completed  in  accordance  with  the 
contract,  or  that  any  demand  was  made  therefor,  or  that 
sufficient  work  had  been  done  to  entitle  plaintiff  to  the  first 
payment  designated  in  the  agreement,  or  that  plaintiff  per- 
formed his  work  as  required  by  the  said  plans  and  specifica- 
tions. Indeed,  as  to  this  last  consideration,  all  the  evidence 
shows  that  the  foundation  constructed  by  plaintiff  was  defec- 
tive and  unfitted  for  the  purpose  intended.  It  was  not  built 
in  a  workmanlike  manner  and  it  did  not  measure  up  to  the 
requirement  of  the  contract.  It  was  defective  not  in  a  trifling 
but  in  a  substantial  respect  and  defendant  was  under  no  obli- 
gation, therefore,  to  accept  or  pay  for  it.  The  imperfect 
condition  of  the  work  was  called  to  the  attention  of  plaintiff 
and  he  did  not  gainsay  it.  In  fact,  there  seems  to  have 
been  no  substantial  difference  of  opinion  as  to  the  inadequacy 
of  the  work  that  had  been  completed. 

This  situation  demands  both  legally  and  morally  that  plain- 
tiff, in  order  to  recover  compensation  or  to  place  defendant 
in  default  so  that  an  action  for  damages  could  be  maintained, 
must  remedy  the  defect  and  make  the  foundation  conform  to 
the  specifications  unless  prevented  from  so  doing  by  the  act 
of  defendant.  But  the  evidence  is  that  the  defect  was  not 
cured  and  there  is  no  showing  that  the  failure  was  through 
any  fault  of  defendant. 

Plaintiff  contemplated  putting  in  a  new  foundation,  as  ap- 
pears from  conversation  which  he  relates  as  having  occurred 
between  him  and  the  architect,  Mr.  McCall,  as  follows:  **Mr. 
McCall  says  to  me,  'Norman,  what  does  it  cost  to  take  out 
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that  concrete  out  of  there  and  haul  it  away  and  renew  it, 
that  it  will  be  trap  rock?*  I  said,  *it  will  cast  me  $530.'  He 
says,  'Sooner  than  have  any  trouble,  I  would  prefer  to  pay 
one-third  of  it.'  I  said  'All  right,  Mr.  McCall,  I  will  stand 
the  other  one.  Are  you  satisfied,  Mr.  Whitmore  (the  sub- 
contractor) to  stand  yours?'  He  said,  'Yes.'  "  However, 
nothing  further  was  apparently  done  in  pursuance  of  that 
agreement  and  plaintiif  assigns  as  his  reason  for  not  renew- 
ing the  foundation  that  **they  would  not  assure  me  whether 
they  would  accept  the  second  one."  It  is  perhaps  needless 
to  say  that  this  afforded  no  legal  excuse  for  his  inaction.  The 
written  contract  was  the  measure  of  the  rights  and  obligations 
of  the  parties.  Defendant  was  not  required  to  give  any  ad- 
ditional assurance  that  he  would  comply  with  its  terms  and 
plaintiff  could  not  demand  it  as  a  prerequisite  to  the  fulfill- 
ment on  his  part  of  his  covenants.  He  should  have  put  the 
foundation  in  proper  condition  and  gone  on  as  required  by 
the  contract  and  the  law  would  have  afforded  him  redress  if 
defendant  had  refused  him  justice. 

The  case,  of  course,  would  be  different  if  defendant  had  re- 
pudiated  the  contract  or  interfered  with  the  efforts  of  plain- 
tiff to  comply  with  his  agreement.  But  the  only  fair  infer- 
ence from  the  testimony  is  that  plaintiff  was  not  precluded 
from  earning  the  compensation  provided  for  in  said  contract. 
Defendant's  attitude  was  shown  by  his  testimony  that  he 
told  the  architect  to  stop  the  contractor  **  until  he  could  go 
ahead  and  do  it  according  to  specifications  and  do  it  so  it 
would  stand.  I  was  willing  to  do  it,  and  I  didn't  care  when  it 
would  be  but  not  if  it  was  going  to  be  any  less,  so  I  wanted 
a  good  substantial  building." 

We  have  not  overlooked  the  familiar  rule  that  applies  in 
cases  of  nonsuit,  but,  as  we  view  the  matter,  there  is  no  sub- 
stantial evidence  here  of  the  default  of  defendant  The  judg- 
ment is,  therefore,  af&rmed. 

Chipman,  P.  J.,  and  Hart^  J.,  concurred. 
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[C!r.  No.  1175.    Third  Appellato  IMrtriet.— October  4,  1013.] 

R.  A.  CALDWELL,  AppeUant,  v.  THE  REGENTS  OP  THE 
XJNIVERSITY  OF  CALIFORNIA,  Respondent. 

Dismissal  op  Case — Delay  in  Peosecution — Failube  to  Serve  Sum- 
mons Within  Reasonable  Time. — Section  581a  of  the  Code  of  Civil 
Procedure  makes  it  mandatory  upon  the  court  to  dismiss  an  action 
where  summons  has  not  been  served  and  return  thereon  made  within 
three  years  after  the  commencement  of  the  action,  but  the  court 
nay,  in  the  exercise  of  a  sound  judicial  discretion,  dismiss  an  action 
before  the  expiration  of  the  three  years,  if  there  has  been,  under  the 
circumstances  of  the  case,  an  unreasonable  delay  in  its  prosecution. 

Id. — Action  to  Quiet  Title— Dismissal  foe  Delay  in  Peosecution. — 
Where  an  action  is  brought  to  quiet  title  to  land  ten  years  after  an 
alleged  void  foreclosure  sale,  and  a  lis  pendens  is  filed  at  the  time 
of  the  commencement  of  the  action,  it  is  not  a  sufficient  excuse  for 
ft  delay  of  nineteen  months  in  serving  summons  that  the  plaintiff 
required  that  time  to  raise  the  amount  of  money,  for  which  the  sale 
was  made,  to  tender  to  the  defendant,  but  which  he  claims  he  is  not 
legally  or  equitably  obliged  to  pay.  The  court  does  not,  therefore, 
abuse  its  discretion  in  dismissing  the  action  on  the  ground  of  on- 
reasonable  delay  in  its  prosecution. 

Id. — Duty  op  Plaintipp  to  be  in  Readiness  to  Prosecute  Action, — 
A  party  bringing  an  action  should  be  prepared,  when  he  files  his 
complaint,  if  he  is  proceeding  in  good  faith,  to  meet,  as  far  as  he  is 
able  to,  every  requirement  which  the  nature  and  circumstances  of 
the  action  and  the  averments  of  the  complaint  call  for. 

Id. — Action  Attacking  Title  to  Real  Estate — Duty  to  Prosecute 
Diligently. — ^Where  the  record  title  to  real  property  is  challenged 
by  an  action  at  law  or  a  suit  in  equity,  it  is  the  duty  of  the  plain- 
tiff to  act  with  all  proper  diligence  in  bringing  the  question  to  issue 
in  the  court,  so  far  as  it  is  within  his  power  to  do  so;  and  when 
he  does  not  do  so  for  a  long  period  of  time,  that  is  to  say,  where 
be  fails,  for  what  appears  to  be  an  unreasonable  length  of  time,  to 
legaUy  notify  the  party  upon  whose  title  he  has  thus  made  an  assault 
that  he  has  done  so,  he  should  not  be  excused  for  his  neglect,  where 
he  is  called  upon  to  account  for  it,  except  upon  a  showing  of  the 
most  satisfactory  and  conclusive  character. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  dismissing  an  action  for  want  of  prosecution.  William 
H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Prank  W.  Sawyer,  for  Appellant. 
Warren  Olney,  Jr.,  for  Respondent. 

HART,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  an  order  dismissing  the  above-entitled  action  and  from 
the  order  of  dismissal. 

The  ground  upon  which  the  order  of  dismissal  was  made 
was  want  of  diligence  in  the  service  of  summons  and  conse- 
quent failure  to  prosecute  the  action  with  reasonable  diligence. 

The  motion  was  supported  by  the  affidavit  of  an  officer  of 
the  defendant,  setting  forth  the  facts  upon  which  "the  latter 
claimed  to  be  entitled  to  favorable  action  upon  said  motion. 

The  plaintiff  filed  a  counter  aflBdavit,  in  which  he  details 
a  history  of  the  litigation  of  which  the  proceeding  now  before 
us  is  the  outgrowth,  and  sets  forth  his  reasons  for  postponing 
the  service  of  summons. 

These  affidavits  are  incorporated  into  the  record,  which 
was  made  up  in  accordance  with  the  provisions  of  sections 
941a,  941b,  and  941c  of  the  Code  of  Civil  Procedure. 

The  action,  the  purpose  of  which  was  to  obtain  a  decree 
quieting,  as  against  the  defendant,  the  plaintiff's  alleged  title 
to  certain  real  property  situated  in  the  city  of  Oakland,  Ala- 
meda County,  was  commenced  and  summons  issued  on  the  six- 
teenth day  of  May,  1910,  but  the  summons  was  not  served  upon 
the  defendant  up  to  the  time  of  the  noticing  and  filing  of 
the  motion  to  dismiss  the  action. 

The  affidavit  of  Victor  H.  Henderson,  secretary  of  the  de- 
fendant corporation,  shows  that  his  office,  as  well  as  those 
of  the  treasurer  and  president  of  said  corporation,  were  dur- 
ing all  of  the  time  ever  since  the  date  of  the  institution  of 
the  action  and  the  issuance  of  summons,  maintained,  respect^ 
ively,  on  the  grounds  of  the  state  university,  in  the  city  of 
Berkeley,  at  San  Francisco  and  at  the  city  of  Sacramento. 
The  affiant  during  all  of  said  time  was  the  secretary  and 
maintained  his  office  at  the  place  above  stated,  tind  during 
the  same  period  of  time  I.  W.  Hellman,  Jr.,  was  treasurer, 
and,  by  virtue  of  the  provisions  of  the  law,  the  governor  of 
the  state,  whose  office  was  and  is  at  Sacramento,  was  president 
of  said  corporation.  It  is  averred  that  these  facts  were  well 
known  in  Alameda  County  to  the  general  public  and  to  all 
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persons  having  business  or  desiring  to  do  business  with  the 
defendant  or  with  the  University  of  California,  and  that  the 
existence  and  respective  locations  of  said  oflSces  were  recorded 
in  the  public  directories,  "and  if  the  existence  and  location  of 
said  offices,  or  the  identity  of  the  individuals  occupying  the 
positions  of  such  secretary,  president  and  treasurer  were 
not  known  to  plaintiflP  and  his  attorney,  such  knowledge  could 
have  been  immediately  obtained  by  them  by  inquiry  in  said 
county  of  Alameda."  The  affidavit  then  avers  that  summons 
**in  said  action  has  not  been  served  upon  the  defendant,  and, 
as  far  as  affiant  is  aware,  no  attempt  has  been  made  by  the 
plaintiff,  or  his  attorney,  to  serve  the  same ;  that  it  has  always 
been  possible  and  practicable  for  the  plaintiff,  or  his  attor- 
ney, without  difficulty,  to  serve  said  summons  personally  on 
said  defendant." 

By  his  affidavit,  counsel  for  the  plaintiff  does  not  deny  that 
he  was  familiar  with  the  fact  of  the  existence  and  the  re- 
spective locations  of  the  executive  officers  of  the  defendant 
referred  to  in  the  defendant's  affidavit,  nor  does  he  claim 
that,  for  any  reason,  he  was  precluded  from  securing  legal 
service  of  summons  upon  the  defendant  corporation.  The 
excuse  for  the  delay  in  the  service  of  summons  is,  however, 
stated  in  his  affidavit,  in  substance,  as  follows:  That,  on  or 
about  the  twenty-fourth  day  of  July,  1900,  the  defendant  cor- 
poration commenced  an  action  in  the  superior  court  in  and  for 
the  county  of  Alameda  for  the  purpose  of  foreclosing  a  mort- 
gage, executed  on  the  land  described  in  the  complaint  to 
secure  an  indebtedness  in  the  sum  of  $26,398.37,  alleged  to 
be  due  the  said  defendant  from  one  W.  A.  Knowles  and  which 
indebtedness  was  evidenced  by  the  promissory  note  made  by 
said  Knowles  to  the  defendant  on  December  6,  1890;  that  in 
said  foreclosure  suit,  said  Knowles  appeared  by  filing  an  an- 
swer, in  which,  among  other  things,  he  set  up  the  plea  of  the 
statute  of  limitations  as  to  all  sums  in  excess  of  ten  thousand 
dollars  of  said  alleged  indebtedness,  and  that  at  the  trial  of 
said  action  the  court  sustained  the  plea  of  the  statute,  and 
awarded  the  defendant  here  judgment  in  said  action  in  the 
sum  of  ten  thousand  dollars,  only,  with  interest  and  costs, 
aggregating  the  sum  of  $16,276.66%,  *'but  in  its  order  of  sale 
under  said  foreclosure  directed  that  the  property  be  sold  to 
pay  the  entire  amount  demanded  in  the  complaint,  to  wit, 
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the  sum  of  $32,553.33,"  which  included  the  principal  of  the 
original  indebtedness  and  interest  and  costs ;  that  at  the  sale 
under  said  judgment,  suflBcient  property  was  sold  by  the 
commissioner  appointed  by  the  court  for  that  purpose  to  pay 
the  full  amount  demanded  in  the  complaint,  which,  as  is  mani- 
fest, amounted  to  the  sum  of  $16,276.66%  in  excess  of  the 
amount  awarded  by  the  judgment  against  said  Knowles.  The 
plaintiff,  it  is  stated  in  the  affidavit,  having  acquired  title  to 
the  property  sold  to  satisfy  such  excess,  commenced  this  action, 
not  for  the  purpose  of  promoting  litigation,  but  with  the  inten- 
tion of  making  every  possible  effort  to  settle  and  adjust  the 
matter  out  of  court,  and  to  that  end  '^aflBant  advised  the  plain- 
tiff to  raise  the  necessary  money  to  pay  the  defendant  the  full 
amount  of  its  demand,  to  wit :  $32,553.33,  with  interest,  taxes, 
liens,  expenses  and  costs  to  date,  and  make  full  tender  to  the 
defendant  of  such  sum,  and  demand  a  reconveyance  of  said 
property,"  notwithstanding  that  ''the  excess  sale  under  said 
judgment  was  and  is  absolutely  void  and  of  no  force  or  effect 
whatever";  that,  ''acting  under  said  advice,  effort  has  been 
made  to  raise  that  sum,  with  the  result  that  plaintiff,  on  the 
30th  day  of  December,  1911,  was  ready  and  willing  to  make 
such  tender  and  demand,  and  thereupon  aflBant  wrote  and 
mailed  to  the  defendant  the  following  letter."  Then  follows 
a  copy  of  a  letter  addressed  to  the  defendant  by  the  aflBant, 
attorney  for  the  plaintiff,  and  dated  December  30,  1911.  In 
that  letter  he  called  attention  to  the  invalidity  of  the  "excess 
sale"  of  property  whereby  the  whole  of  the  indebtedness  due 
from  Kiiowles  to  the  defendant  was  satisfied  after  the  court, 
in  the  foreclosure  suit,  had  found  that  the  defense  of  the 
statute  of  limitations  against  all  of  said  indebtedness  in  excess 
of  the  sum  of  ten  thousand  dollars  was  established,  informed 
the  defendant  that  the  plaintiff  had  commenced  an  action 
against  it  and  others  to  quiet  title  to  the  property,  and  offered, 
in  consideration  of  a  conveyance  by  the  defendant  to  the 
plaintiff  of  the  property  sold  by  the  defendant  under  the  de- 
cree, to  pay  to  the  former  the  full  sum  of  $32,553.33,  together 
with  interest  thereon,  at  the  rate  of  seven  per  cent  per  annum, 
from  the  date  of  the  decree  of  foreclosure. 

That  letter,  proceeds  the  aflBdavit,  was  responded  to  by  the 
defendant  by  letter,  dated  January  4,  1912,  in  which  it  was 
stated  that  plaintiff's  letter  had  been  turned  over  to  Mr. 
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Warren  Olney,  Jr.,  attorney  for  the  regents,  **who  has  charge 
of  legal  matters  affecting  the  Broadway  Terrace  Tract  (the 
land  in  question  was  so  named  and  known),  the  property  of 
the  regents." 

Mr.  Olney,  so  the  affidavit  states,  replied  to  the  letter  of 
affiant  hy  serving  upon  him  a  notice  of  the  motion  which  ii 
responsible  for  this  appeal. 

"The  delay  in  this  matter,"  concludes  the  affidavit,  *'was 
occasioned  by  an  honest  effort  to  raise  the  necessary  money  to 
do  full  and  complete  equity  by  the  plaintiff  to  the  defendant, 
and  in  an  honest  effort  to  adjust  the  matter  without  resort 
to  trial  and  litigation  in  court." 

By  section  581a  of  the  Code  of  Civil  Procedure  it  is  made 
mandatory  upon  the  court  to  dismiss  an  action  in  which  sum- 
mons has  not  been  served  and  return  thereon  made  within 
three  years  after  the  commencement  of  such  action.  {Bernard 
V.  Parmalee,  6  Cal.  App.  537,  545,  [92  Pac.  658],  and  cases 
therein  cited.)  In  all  other  cases,  whether  there  has  been  in- 
excusable delay  in  the  prosecution  of  an  action,  is  a  question 
which  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
must  determine  from  all  the  facts  and  circumstances  of  the 
particular  case.  ''The  code  section  (581a)  does  not  mean  that 
the  plaintiff  may  have  the  full  time  in  all  cases.  It  is  still 
discretionary  with  the  court  to  dismiss,  as  before  the  amend- 
ment, even  though  summons  be  issued  and  served  within 
time."  {SianUy  v.  GiUen,  119  Cal.  176,  [51  Pac.  183]; 
Kreiss  v.  Hotaling,  99  Cal.  386,  [33  Pac.  1125] ;  Bernard  v. 
Parmalee,  6  Cal.  App.  537,  [92  Pac.  658].) 

So,  in  this  case,  in  which  less  than  three  years  intervened  be- 
tween the  commencement  of  the  action  and  the  date  of  the 
filing  of  the  motion  to  dismiss,  the  sole  question  is  whether, 
under  the  facts  as  presented  on  the  motion,  the  court,  in  order- 
ing a  dismissal  on  the  ground  of  unreasonable  delay  in  the 
prosecution  of  the  action  after  it  was  commenced,  transcended 
the  bounds  of  a  sound  judicial  discretion. 

The  affidavit  of  counsel  for  the  plaintiff,  in  our  opinion, 
contains  nothing  which  even  approximates  a  reasonable  excuse 
for  the  long  elapsion  of  time  after  the  commencement  of  the 
action  before  attempting  to  start  the  cause  to  issue  by  the  ser- 
vice of  summons.    The  only  reason  which  affiant  offers  as  an 
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excuse  for  the  delay  in  serving  summons  is,  as  seen,  that  he 
desired  time  within  which  to  raise  a  large  sum  of  money  with 
which  he  might  do  an  act,  which,  affiant  declares,  the  plaintiff 
was  not  legally  bound  to  perform  as  a  prerequisite  to  his  right 
to  a  decree  quieting  his  title,  if  any  he  has,  to  the  land.  This 
is  not  a  sufficient  reason  for  excusing  the  delay.  As  well 
might  it  be  claimed  that  a  plaintiff,  after  bringing  suit,  could 
justly  be  excused  for  delaying  service  of  summons  and  so  post- 
pone bringing  the  cause  to  issue  for  a  year  or  two  or  a  long 
period  of  time  upon  the  ground  that  he  first  desired  to  procure 
evidence  which  would  support  the  allegations  of  his  complaint. 
A  party  bringing  an  action  should  be  prepared,  when  he  files 
his  complaint,  if  he  is  proceeding  in  good  faith,  to  meet,  as 
far  as  he  is  able  to,  every  requirement  which  the  nature  and 
circumstances  of  the  action  and  the  averments  of  the  com- 
plaint call  for.  If  the  plaintiff  in  this  case,  as  he  claims  is 
true,  was  not  legally  or  equitably  obliged  to  pay  the  large  sum 
mentioned  in  his  affidavit  to  the  defendant  in  order  to  secure 
the  relief  sought  for  by  him,  then  there  was  no  necessity  for 
raising  the  money  referred  to,  and,  therefore,  no  occasion  for 
the  long  delay  in  the  service  of  summons.  If,  on  the  other 
hand,  he  conceived  it  to  be  requisite  to  offer  and  be  pre- 
pared to  pay  said  sum  to  the  defendant,  in  order  to  ob- 
tain favor  in  the  premises  from  a  court  of  equity,  if  the 
facts  otherwise  entitled  him  to  such  favor,  he  should  have 
been  prepared  to  meet  that  equitable  prerequisite  before  in- 
stituting his  suit,  or  at  least,  before  bringing  suit,  have 
placed  himself  in  a  situation  whereby  he  could  have  so  pre- 
pared himself  within  a  reasonable  time  after  he  had  filed 
his  complaint.  At  any  rate,  assuming  that  the  excuse  offered 
by  the  plaintiff  for  his  delay  in  causing  summons  to  be  served 
might,  under  some  circumstances,  possess  merit,  it  certainly 
loses  its  force  when  it  is  considered  that  the  alleged  right  of 
the  plaintiff  to  the  relief  sought  by  his  complaint  is  founded 
upon  an  alleged  void  foreclosure  sale  which  occurred  ten  years 
prior  to  the  commencement  of  this  action.  Presumably,  the 
plaintiff  and  Knowles,  from  whom  the  first  named  acquired 
whatever  rights  he  claims  in  the  land  in  controversy,  were, 
during  all  that  period  of  time,  and  from  the  very  beginning  of 
the  transaction  from  which  this  action  arises,  fully  cognizant 
of  the  circumstances  which  rendered  the  sale  void  in  part,  if, 
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in  trufh,  it  was  void.  Thus  it  is  readily  to  be  noted  that  a 
period  of  nearly  twelve  years  intervened  between  the  date  on 
which  the  canse  of  action  upon  which  the  plaintiff  relies  ac- 
crued to  him  or  to  his  predecessor  in  interest  and  the  time  at 
which,  after  the  action  had  been  filed  for  nearly  two  years  and 
the  plaintiff  notified  of  the  intention  of  the  defendant  to  make 
the  motion  with  which  this  inquiry  is  concerned,  any  effort  was 
made  to  bring  the  matter  to  issue  in  court.  And  if  they  were 
familiar  with  all  the  facts  during  all  or  even  any  considerable 
part  of  that  time,  it  seems  to  us  that  there  can  be  little,  if  any, 
support  for  the  excuse  set  up  by  the  plaintiff  for  allowing  his 
action  to  remain  dormant  for  a  period  of  over  a  year  and  seven 
months  after  it  was  begun,  thus  leaving  the  question  whether 
the  defendant's  record  title  to  the  land  in  controversy  was 
valid  or  invalid  in  the  air,  so  to  speak,  for  the  same  period  of 
time.  The  plaintiff,  according  to  his  attorney's  aflBdavit,  re- 
corded a  lis  pendens  in  this  case  immediately  upon  the  filing 
of  the  complaint.  A  lis  pendens,  upon  its  face,  constitutes  a 
cloud  upon  the  title  to  the  real  property  to  which  it  relates. 
For  nearly  two  years,  then,  the  defendant's  record  title  was 
under  a  cloud.  Readily,  therefore,  must  the  importance  of 
such  a  proceeding  to  one  whose  title  is  thus  mixed  up  and  com- 
plicated be  appreciated.  He  should  be  given  the  earliest  op- 
portunity, consistent  with  the  exigencies  of  the  cause,  to  clear 
up  the  matter,  if  he  can.  Where,  therefore,  the  record  title  to 
real  property  is  challenged  by  an  action  at  law  or  a  suit  in 
equity,  it  is  the  duty  of  the  party  thus  attacking  such  title  to 
act  with  all  proper  diligence  in  bringing  the  question  to  issue 
in  the  court,  so  far  as  it  is  within  his  power  to  do  so,  and  when 
he  does  not  do  so  for  a  long  period  of  time — that  is  to  say, 
where  he  fails,  for  what  appears  to  be  an  unreasonable  length 
of  time,  to  legally  notify  the  party  upon  whose  title  he  has 
thus  made  an  assault  that  he  has  done  so,  he  should  not  be 
excused  for  his  neglect,  where,  as  here,  he  is  called  upon  to 
account  for  it,  except  upon  a  showing  of  the  most  satisfactory 
and  conclusive  character.  In  this  case,  we  think  that  the  mere 
reading  of  the  afl&davit  filed  in  behalf  of  the  plaintiff  in  re- 
sistance to  the  motion  to  dismiss  will  make  it  perifectly  clear 
to  any  reasonable  person  that  the  defendant  has  signally 
failed  to  sustain  the  burden  cast  upon  him  of  reasonably  ac- 
counting for  and  excusing  the  long  delay  in  serving  summons. 
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In  any  event,  it  cannot  be  said  that,  in  granting  the  motion  to 
dismiss,  the  court  below  abused  the  discretion  committed  to  it 
in  such  matters. 

The  facts  in  the  case  of  Ferris  v.  Wood,  144  Cal.  426,  [77 
Pac.  1037],  cited  by  appellant,  are  entirely  at  variance  with 
these  here,  as  a  reading  of  that  case  will  show.  But  cases  of 
this  character  must  be  determined  wholly  upon  their  own 
peculiar  facts.  As  is  said  in  First  Nat.  Bank  v.  Nason,  115 
Cal.  626,  [47  Pac.  595] ,  where  a  similar  motion  is  considered : 
**Each  particular  case  presents  its  own  peculiar  features,  and 
no  iron-clad  rule  can  justly  be  devised  applicable  alike  to  all/' 

The  judgment  and  order  are  afl&rmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  3,  1913. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  the  supreme  court. 


[CSv.  No.  1160.    Third  Appellate  District.— Octaber  8,  1913.] 
S.  B.  HINES,  Appellant,  v.  M.  E.  COPELAND,  Itespondent. 

Statute  of  Fbauds — Contraot  to  Convby  Land — Speciwo  Perform- 
ance— ^Pleading. — ^A  complaint,  in  an  action  for  the  specific  per- 
formance of  a  contract  to  convey  land,  which  does  not  show  that  the 
contract  is  in  writing,  fails  to  state  a  cause  of  action  and  is  demur- 
rable. 

Id. — Contract  to  Convey  Land — Sufficiency  of  Writing — ^Descrip- 
tion OF  Property. — A  writing  relied  upon  to  satisfy  the  statute  of 
frauds  in  case  of  a  contract  to  convey  land  must  not  only  describe 
the  property,  but  the  description  must  be  such  as  to  facilitate,  with- 
out the  necessity  of  resorting  to  extrinsic  or  parol  evidence,  a  ready 
identification  of  the  property. 

Id. — Receipt — Sufficiency  as  Memorandum  of  Contract. — The  follow- 
ing receipt  for  money  paid  on  account  of  the  purchase  price  of  land 
does  not  satisfy  the  statute  of  frauds  and  will  not  support  an  ac- 
tion for  specific  performance  of  the  contract  to  convey:  "Fresno, 
Cal.,  April  20,  1913.  Received  of  S.  B.  Hines  one  hundred  dollars, 
deposit  on  40  acres  of  land  at  $2200.00.    Mrs.  M.  £.  Copeland." 
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Id. — Sptcitio  Performance — Certainty  of  DESCRimoN  o»  Property 
IN  Contract  to  Convey. — Specific  performance  of  an  agreement  to 
convey  land  will  be  decreed  only  where  the  land  is  so  described 
in  the  contract  that  it  may  readily  be  identified  from  such  descrip- 
tion. The  court  must,  in  other  words,  be  definitely  made  to  know 
ihe  precise  property  as  to  which  the  terms  of  the  agreement  are 
asked  to  be  enforced.  And  such  knowledge  can  be  acquired  only  by 
those  means  or  through  that  instrumentality  prescribed  by  the  law 
for  the  acquisition  of  such  knowledge,  that  is,  by  and  through  such 
a  writing  as  embraces  all  the  essential  features  of  the  contract. 

Id. — Part  Performance  of  Oral  Agreement — Part  Payment. — Mere 
payments  on  the  purchase  price  are  not  sufficient  to  take  an  oral 
contract  for  the  sale  of  land  out  of  the  statute  of  frauds.  It  is  only 
-where  the  payment  is  accompanied  by  a  change  of  possession,  or  the 
expenditure  of  money  on  the  land,  on  the  faith  of  the  oral  agreement, 
and  where  the  failure  to  perform  by  the  vendor  will  work  a  gross 
fraud  upon  the  vendee,  that  a  court  of  equity  will  decree  specific 
performance  by  compelling  the  execution  of  the  deed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Ernest  Klette,  for  Appellant 

Drew  &  Drew,  for  Respondent 

HART,  J. — This  is  an  action  for  the  specific  performance 
of  an  alleged  contract  for  the  sale  of  real  property. 

The  complaint  alleges  that,  at  the  date  of  the  execution  of 
the  alleged  agreement,  the  defendant  was  the  owner  of  one 
hundred  and  twenty  acres  of  land  situated  in  Fresno  County, 
and  described  as  *'lots  21,  22,  23,  24,  25,  and  26  of  De 
Witt  Colony,  according  to  the  map  or  plat  of  said  colony 
on  file  and  of  record  in  the  ofiice  of  the  county  recorder  of  the 
county  of  Fresno, state  of  California";  that  the  defendant,  on 
the  twentieth  day  of  April,  1911,  agreed  to  sell  and  convey 
to  the  plaintiff,  by  a  good  and  ^sufficient  deed,  '*any  forty  acres 
of  land  that  plaintiff  should  or  might  select,  elect  or  choose 
to  purchase,  for  the  sum  of  $2,200,"  etc.;  that  thereafter, 
and  on  or  about  the  same  day,  the  plaintiff  went  fo  said  land 
and  ''then  and  there  chose,  selected  and  elected"  to  purchase 
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lots  23  and  24  of  the  land  above  described,  and  that  he  at  that 
time  made  known  to  the  defendant  the  fact  of  his  selection  of 
said  lots  and  his  election  to  purchase  the  same  according  to 
the  defendant's  agreement;  that  thereafter  and  on  the  same 
day,  the  plaintiff  paid  to  the  defendant  the  sum  of  one  hun- 
dred dollars  on  the  purchase  price  of  the  lots  so  selected  by 
him,  and  that  the  defendant  **then  and  there  made,  executed, 
and  delivered  to  said  plaintiff  a  writing,  signed  by  said  de- 
fendant, in  the  words  and  figures  following,  to  wit : 

''Fresno,  Cal.  April  20,  1911. 

''Received  of  S.  B.  Hines  one  hundred  dollars,  deposit  on  40 
acres  of  land  at  $2200.00. 

"Mrs.  M.  E.  Copeland.'' 

The  complaint  states  that,  after  the  execution  of  the  fore- 
going receipt,  the  plaintiff,  at  various  times,  made  payments 
in  small  amounts,  so  that  the  total  amount  paid  by  the  plain- 
tiff to  the  defendant  on  the  purchase  price  of  the  land  is 
$393.30 ;  that  the  defendant  still  retains  said  sum  and  has  re- 
fused and  still  refuses  to  furnish  the  plaintiff  with  an  abstract 
or  certificate  of  title  or  a  deed  to  the  premises,  although  before 
the  commencement  of  this  action  he  demanded  the  same  and 
tendered  to  the  defendant  the  sum  of  $1806.70,  the  balance 
due  on  the  purchase  price. 

To  the  complaint  the  defendant  interposed  a  demurrer,  both 
general  and  special,  and  the  court  sustained  the  same,  leave  to 
amend  having  been  denied  upon  the  statement  of  the  plaintiff 
in  open  court  that  he  had  no  other  or  further  agreement  in 
writing  than  the  one  set  forth  in  his  complaint. 

Judgment  was  thereupon  entered  in  favor  of  the  defendant, 
and  this  appeal  is  by  the  plaintiff  from  said  judgment. 

The  complaint  fails  to  state  a  cause  of  action  for  the  specific 
performance  of  a  contract  for  the  sale  of  real  property  and  the 
demurrer  was,  therefore,  properly  sustained. 

Section  1624  of  the  Civil  Code,  among  other  things,  pro- 
vides: "The  following  contracts  are  invalid,  unless  the  same, 
or  some  note  or  memorandum  thereof,  is  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent:  .  .  . 
5.  For  the  sale  of  real  property,  or  an  interest  therein. ''  (See, 
also.  Code  Civ.  Proc,  sec.  1973.) 

The  agreement  referred  to  in  the  third  paragraph  of  the 
complaint  is  not  shown  to  be  in  writing,  and  it  follows  that 
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that  paragraph  of  the  complaint  wholly  fails  to  state  a  cause 
of  action  for  the  relief  demanded.  And  nothing  could  be 
clearer  than  that  the  writing  set  out  in  the  complaint  and  upon 
which  the  plaintiff  seems  solely  to  rely  for  the  support  of  his 
action  does  not  satisfy  the  requirement  of  our  statute  of 
frauds,  above  quoted.  It  does  not  contain  a  description  of  the 
property  to  which  it  purports  to  relate,  and  thus  it  is  wanting 
in  one  of  the  first  essentials  of  an  agreement  for  the  sale  of 
real  property  to  render  it  valid  or  subject  to  recognition  either 
at  law  or  in  equity.  Not  only  must  there  be  a  description  of 
the  property  which  is  the  subject  of  the  agreement,  but  the 
description  must  be  such  as  to  facilitate,  without  the  necessity 
of  resorting  to  extrinsic  or  parol  evidence,  a  ready  identifica- 
tion of  the  property.  As  seen,  the  complaint  declares  that  the 
defendant  is  the  owner  of  six  different  and  distinct  lots  of  land 
situated  in  De  Witt  Colony,  Fresno  County,  and  that  the  forty 
acres  to  which  the  plaintiff  claims  to  be  entitled  to  a  deed,  by 
virtue  of  the  alleged  agreement  of  sale,  is  a  part  of  said  lots ; 
but,  even  if  this  be  true,  the  writing  upon  wl^ich  the  demand 
for  the  relief  prayed  for  is  founded  does  not  so  describe  the 
forty  acres  as  to  convey  even  the  remotest  notion  as  to  which 
of  the  several  lots  mentioned  embrace  or  constitute  the  forty 
acres.  In  other  words,  it  cannot  be  determined  from  the 
writing  what  particular  forty  acres  the  defendant  agreed  to 
sell  out  of  the  several  pieces  of  land  which  the  complaint  states 
she  owns  in  De  Witt  Colony.  And,  taking  the  writing  by 
itself,  unexplained  or  unaided  by  the  allegations  setting  forth 
the  oral  negotiations  of  the  parties,  it  cannot  be  told  there- 
from whether  the  land  referred  to  therein  is  any  part  of  the 
six  lots  referred  to.  Indeed,  so  far  as  the  writing  itself  dis- 
closes any  information  as  to  its  location,  the  land  it  refers 
to  may  be  situated  in  some  other  part  of  Fresno  County,  or, 
for  that  matter,  in  some  other  county. 

An  action  based  upon  such  an  agreement,  whether  it  be  one 
at  law  for  damages  for  its  breach  or  one  in  equity  for  a  specific 
enforcement  of  its  terms,  cannot,  of  course,  be  sustained.  The 
remedy  by  specific  performance,  which  is  invoked  in  this  case, 
obviously  means  that,  where  an  agreement  to  sell  property  has 
been  broken,  the  party  seeking  the  remedy  is  entitled  only  to  a 
decree  compelling  the  other  party  to  convey  to  him  the  identical 
or  specific  property  which  he  agreed  to  convey,  and  that  this 
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may  be  done,  the  land  must  in  the  very  nature  of  the  ease,  be  so 
described  in  the  agreement  whose  terms  are  thus  sought  to  be 
enforced  as  that  it  may  readily  be  identified  from  such  descrip- 
tion. The  court  must,  in  other  words,  be  definitely  made  to 
know  the  precise  property  as  to  which  the  terms  of  the  agree- 
ment are  asked  to  be  enforced.  And  such  knowledge  can  be 
acquired  only  by  those  means  or  through  that  instrumentality 
prescribed  by  the  law  for  the  acquisition  of  such  knowledge — 
that  is,  by  and  through  such  a  writing  as  embraces  all  the 
essential  features  of  the  contract. 

As  is  said  in  Breckinridge  v.  Crocker,  78  Cal.  529,  534,  535, 
[21  Pac.  179,  181]  : 

**In  order  to  take  a  contract  for  the  sale  of  land  out  of  the 
statute  of  frauds,  it  is  not  necessary  that  there  be  a  formal 
contract,  drawn  up  with  technical  exactness.  A  memorandum 
of  the  agreement  is  suflScient,  and  it  may  be  found  in  one  or 
more  papers,  some  or  all  of  which  may  be  telegrams.  But  the 
memorandum  must  contain  all  the  material  elements  of  the 
contract ;  that  is,  it  must  show  who  is  the  seller  and  who  is  the 
buyer,  what  the  price  is,  and  when  it  is  to  be  paid,  and  must 
so  describe  the  land  that  it  can  be  identified." 

There  are  many  California  cases  in  which  the  essentials  of 
an  agreement  to  sell  real  property,  to  take  it  out  of  the  statute 
of  frauds,  are  clearly  pointed  out  and,  we  think,  show  that  the 
one  here  is  wholly  insufficient  to  satisfy  the  statute.  Craig  v. 
Zelian,  137  Cal.  105,  [69  Pac.  853],  is  instructive  upon  this 
proposition.  There  the  writing  pleaded  and  relied  upon  read, 
after  the  date:  ** Received  of  Wm.  Craig  and  James  Marlow 
the  sum  of  $20.00,  twenty  dollars,  in  part  payment  for  a  strip 
of  land  in  front  of  Golden  Rule  Store  and  Stent  Market.  The 
purchase  price  of  said  lot  to  be  $150.00,  one  hundred  and  fifty 
dollars,"  signed  by  the  defendant.  The  action  was  for  dam- 
ages for  the  breach  of  the  contract.  The  court,  holding  that 
the  writing  was  insuflScient  to  take  the  case  out  of  the  statute 
of  frauds  because  the  description  of  the  land  was  too  vague 
and  indefinite,  said: 

**An  agreement  for  the  sale  of  real  property  must  not  only 
be  in  writing  and  subscribed  by  the  party  to  be  charged,  but 
the  writing  must  also  contain  such  a  description  of  the  prop- 
erty agreed  to  be  sold,  either  in  terms  or  by  reference,  that  it 
can  be  ascertained  without  resort  to  parol  evidence.    Parol  evi- 
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dence  may  be  resorted  to  for  the  purpose  of  identifying  the 
description  contained  in  the  writing  with  its  location  upon  the 
ground,  but  not  for  the  purpose  of  ascertaining  and  locating 
the  land  about  which  the  parties  negotiated  and  supplying  a 
description  thereof  which  they  have  omitted  from  the  writing. 
.  .  .  The  statute  of  frauds  was  originally  enacted  *for  the  pre- 
vention of  frauds  and  perjuries/  and  an  agreement  for  the 
sale  of  land  is  required  to  be  in  writing  in  order  that  this 
purpose  may  be  accomplished.  The  whole  object  of  the  stat- 
ute would  be  frustrated  if  any  substantive  portion  of  the  agree- 
ment could  be  established  by  parol  evidence.  A  description 
of  the  land  intended  to  be  conveyed  is  one  of  the  most  essen- 
tial parts  of  the  agreement,  and  must  be  contained  in  the 
writing." 

There  are  numerous  cases  from  other  jurisdictions  which 
illustrate  the  application  of  the  rule  as  it  is  stated  and  ap- 
plied by  the  above  California  cases.  (See  Reptii  v.  Maisak, 
6  Mackay  (D.  C),  366,  Rollin  v.  Pickett,  2  Hill  (N.  Y.),  552; 
Baldwin  v.  Kerlin,  46  Ind.  426 ;  Miller  v.  Campbell,  52  Ind. 
125;  Taney  v.  Batchell,  9  Gill.  (Md.)  205;  Cooley  v.  Lohdell, 
82  Hun,  98,  [31  N.  Y.  Supp.  202]  ;  Murdock  v.  Anderson,  57 
N.  C.  77 ;  Ives  v.  Armstrong,  5  R.  I.  567 ;  Humbert  v.  Bris- 
bane, 25  S.  C.  506;  Nippolt  v.  Kammon,  39  Minn.  372,  [40  N. 
W.  266].) 

While  there  is  no  claim  made  in  the  brief  by  counsel  for 
the  plaintiff  that  he  is  in  any  event  entitled  to  a  speci^c  en- 
forcement of  the  agreement  on  the  ground  of  part  performance 
(Code  Civ.  Proc,  sec.  1972),  yet,  as  we  have  shown,  the  com- 
plaint alleges  payments  made  on  the  alleged  purchase  price  of 
the  specific  parcel  of  land  of  which  the  plaintiff  alleges  that 
he  became  the  purchaser  under  the  alleged  contract  with  the 
defendant,  and  the  inference  from  those  allegations  is  that 
such  payments  constitute  part  performance,  and  should  be  so 
regarded.  That  mere  payments  on  the  purchase  price  of  the 
land  are  not  sufficient  to  take  an  oral  agreement  for  the  sale 
of  land  out  of  the  statute  of  frauds,  is  well  settled.  (Forrester 
V.  Flores,  64  Cal.  24,  [28  Pac.  107].)  In  that  case,  the  plain- 
tiffs sought  the  specific  enforcement  of  an  oral  agreement  by 
the  defendant  to  sell  certain  real  property  to  the  plaintiffs 
on  the  ground  of  part  performance,  the  complaint  alleging 
that  the  latter  had  fully  performed  the  agreement  on  their 
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part  by  paying  the  entire  purchase  money,  but  that  the  de- 
fendant, although  he  had  taken  and  kept  the  money,  refused 
to  execute  and  deliver  to  the  plaintiffs  a  deed  to  the  property. 
The  answer  of  the  defendant  made  no  denial  of  tfie  allega- 
tions of  the  complaint  as  to  the  payment  of  the  purchase 
price,  and  by  reason  of  that  fact,  the  plaintiff  asked  for  a 
judgment  on  the  pleadings,  which  motion  was  denied,  and 
judgment  thereupon  entered  for  the  defendant.  Upholding 
the  judgment,  the  supreme  court  said:  **And  although  there 
was  no  denial  of  the  allegations  as  to  the  payment  of  the 
money,  yet  no  inference  could  be  drawn,  from  the  fact  of 
payment,  that  the  moneys  were  paid  to  the  defendant  on  ac- 
count of  and  in  the  performance  of  the  alleged  agreement. 
Besides,  if  such  an  inference  could  be  drawn  from  the  fact, 
neither  the  fact,  nor  the  inference,  nor  both  together,  would 
amount  to  such  proof  of  part  performance  as  would  take  the 
parol  agreement  out  of  the  statute  of  frauds;  for  the  mere 
payment  of  the  purchase  money  of  such  agreement  is  not,  ac- 
cording to  the  general  practice  in  courts  of  equity,  suflScient 
for  that  purpose.  *By  an  unbroken  current  of  authorities 
running  through  many  years,  it  is  settled,  too  firmly  for  ques- 
tion, that  payment,  even  to  the  whole  amount  of  the  purchase 
money,  is  not  to  be  deemed  part  performance  so  as  to  justify 
a  court  of  equity  in  enforcing  the  contract.'  (Browne  on 
Frauds,  sec.  461;  Fry  on  Specific  Performance,  sec.  403; 
Story's  Equity  Jurisprudence,  sec.  761.)  It  is  only  where 
the  payment  is  accompanied  by  a  change  of  possession  in  the 
land,  or  the  expenditure  of  money  upon  it,  on  the  faith  of  the 
oral  agreement,  and  where  the  failure  to  perform  by  the 
vendor  would  work  a  gross  fraud  upon  the  vendee,  that  a  court 
of  equity  will  decree  specific  performance  by  compelling  the 
execution  of  a  deed.  (Story's  Equity  Jurisprudence,  sec. 
761.)  For  money  paid  under  an  invalid  contract,  the  party 
who  pays  has  an  adequate  remedy  at  law." 

The  facts  in  the  cases  cited  by  the  plaintiff  distinguish  them 
from  this.  For  instance,  in  the  case  of  Preble  v.  Ahrdliams,  88 
Cal.  245,  [22  Am.  St.  Rep.  301,  26  Pac.  99],  the  agreement 
contained  in  the  writng  upon  which  the  plaintiff  relied  was 
that  the  vendors  would  sell  to  **A.  Abrahams,  of  Reno,  for 
$125.00  per  acre,  for  forty  acres  of  the  eighty-acre  tract  at 
Biggs,"  etc    The  writing  was  dated,  ** Biggs,  January  13, 
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1888,"  from  which  it  was  readily  to  be  inferred  that  there  was 
a  town  or  settlement  known  by  that  name  and  readily  sus- 
ceptible of  identification.  All  that  was  required  to  locate  or 
identify  the  land,  as  it  was  thus  described  in  the  writing,  was 
to  ascertain  whether  the  vendors  owned  an  eighty-acre  tract, 
distinct  from  any  other  tract,  at  or  in  the  immediate  neigh- 
borhood of  the  town  or  settlement  of  Biggs,  and,  as  is  sug- 
gested by  counsel  for  the  defendant  here,  this  could  easily  be 
done  by  reference  to  the  public  county  records.  Besides,  it  is 
to  be  assumed  that  the  use  of  the  definite  article  **the*'  im- 
mediately preceding  the  words,  ** eighty-acre  tract,"  was 
intentional,  and  for  the  express  purpose  of  describing  a  partic- 
ular tract  of  land  consisting  of  that  number  of  acres,  situated 
"at  Biggs."  Moreover,  the  use  of  the  article  **the"  as  it 
appears  in  the  sentence  referred  to,  implies  that  the  vendors 
were  the  owners  of  but  one  eighty-acre  tract  at  Biggs ;  so,  as 
the  supreme  court  in  that  case  said:  **If  the  vendors  owned 
an  eighty-acre  tract  at  Biggs,  we  assume  that  they  intended 
to  sell  forty  acres  of  the  eighty-acre  tract  owned  by  them  at 
Biggs."  If,  therefore,  parol  testimony  was  admitted  to  dis- 
close the  precise  location  of  said  tract,  its  purpose  was  not 
to  correct  an  insufficient  description,  but  merely  to  locate  the 
land  by  the  description  as  given  of  it  in  the  writing.  (Crozer 
V.  White,  9  Cal.  App.  612,  616,  [100  Pac.  130].) 

The  other  cases  cited  by  the  plaintiff  need  not  be  specially 
reviewed  here.  Many  of  them  are  from  other  jurisdictions 
and  two  are  the  following  California  cases:  Towle  v.  Carmelo 
L.  dt  C.  Co,,  99  Cal.  397,  [33  Pac.  1126] ;  and  Carr  v.  Howell, 
154  Cal.  372,  [97  Pac.  885].  An  examination  of  the  Cali- 
fornia cases  will  disclose  that  they  are  very  much  different 
from  this  case  as  to  the  facts. 

Our  conclusion  is,  as  must  be  apparent  from  the  forego- 
ing, that  the  alleged  written  agreement  upon  which  the  plain- 
tiff declares,  and  upon  which  he  must  rely  if  he  would  suc- 
ceed at  all  in  sustaining  his  action,  falls  very  far  short  of 
measuring  up  to  the  requirements  of  the  statute  of  frauds, 
and  that  it,  cannot,  therefore,  be  upheld  either  at  law  or  in 
equity. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Crim.  No.  438.    First  Appellate  District.—October  15,  1918.] 

THE  PEOPLE,  Eespondent,  v.  ROBERT  BRADLEY,  Ap- 
pellant. 

Criminal  Law— Homicidb — Shooting  Police  Ofpicek  by  Person  Under 
Arrest. — Where  a  special  policeman  in  plain  clothes  arrests  a  man 
on  suspicion,  without  force  or  show  of  force,  and  without  revealing 
his  identity  as  a  peace  officer,  and  the  prisoner,  while  walking  with 
the  officer  to  the  jail,  suddenly  turns  into  an  alley  and  shoots  the 
officer,  the  killing  is  not  justified  nor  reduced  from  murder  to  man- 
slaughter. 

Id. — Evidence  —  Statement  of  Eye  Witness  —  Transcript  of  Bb- 
porter's  Notes. — If  it  is  expressly  stipulated  at  the  trial  for  such 
homicide  that  the  transcription  of  the  shorthand  notes  of  a  state- 
ment, made  to  the  district  attorney  in  the  presence  of  the  defendant 
by  an  eye  witness  to  the  killing,  may  be  read  in  evidence  in  lieu 
of  the  reporter  testifying  from  his  notes  as  to  the  interview,  a  mo- 
tion thereafter  to  strike  out  the  same  as  hearsay  is  properly  denied. 

Id. — Motion  to  Strike  Out  Evidence — Necessity  of  Previous  Objec- 
tion.— A  motion  to  strike  out  evidence  must  be  based  upon  an  objec- 
tion previously  stated,  if  opportunity  to  object  presented  itself. 

Id. — Evidence — Accusatory  Statements  Mads  in  Presence  of  Ac- 
cused.— In  a  prosecution  for  homicide  accusatory  statements,  made 
in  the  presence  and  hearing  of  the  defendant  by  a  person  not  called 
as  a  witness,  are  admissible  in  evidence  for  the  single  purpose  of 
showing  that  the  defendant's  conduct  in  response  to  the  accusation 
was  not  that  of  an  innocent  man,  or  that  his  statements  in  reply 
implicated  him  in  the  commission  of  the  crime  charged  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  triaL 
John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  L.  Christiansen,  and  William  H.  H.  Gentry,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

LENNON,  P.  J. — The  defendant  in  this  case  was  charged 
with  the  crime  of  murder.    Upon  his  trial  he  was  convicted  of 
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murder  in  the  first  degree,  and  subsequently  sentenced  to  life 
imprisonment  in  the  state  prison.  He  has  appealed  from  the 
judgment,  and  from  an  order  denying  him  a  new  trial. 

The  defendant  did  not  take  the  witness  stand  in  his  own 
behalf,  and  the  case  was  submitted  to  the  jury  upon  his  plea 
of  not  guilty,  and  the  evidence  adduced  by  the  people. 

The  facts  of  the  case  upon  which  the  people  secured  a  con- 
viction are  briefly  as  follows :  On  the  day  of  the  homicide,  the 
defendant,  in  company  with  a  companion,  encountered  the 
deceased,  a  special  policeman,  at  the  corner  of  East  Twelfth 
Street  and  Thirteenth  Avenue,  in  the  city  of  Oakland.  The 
deceased,  who  was  in  plain  clothes  and  without  any  insignia 
of  his  oflSce,  halted  the  defendant  and  his  companion  with  the 
command  ''Come  here.'*  The  minor  circumstances  attending 
the  meeting  of  the  defendant  and  the  deceased,  as  detailed  by 
the  companion  of  the  defendant,  need  not  be  narrated.  It  will 
suffice  to  say  that  apparently  they  aroused  the  suspicions  of 
the  deceased  as  to  the  character  of  the  defendant,  and  that 
a  partial  search  of  the  defendant  by  the  deceased  resulted  in 
the  discovery  of  an  ordinary  head  cap  in  the  pocket  of  the 
defendant.  The  defendant's  possession  of  this  cap,  his  ex- 
planation of  how  he  became  possessed  of  it,  and  his  conduct 
generally  evidently  confirmed  the  suspicion  existing  in  the 
mind  of  the  deceased  which  undoubtedly  had  impelled  him  to 
hail  and  halt  the  defendant  in  the  first  instance.  Finally,  the 
deceased  said  to  the  defendant,  "You  are  under  arrest,"  or 
*'Come  with  me  to  the  lock-up."  The  defendant  at  first 
submitted  to  arrest,  and  proceeded  quietly  with  the  deceased 
for  a  short  distance,  until  they  came  to  an  alley,  whereupon 
the  defendant  suddenly  turned  into  the  alley  and  im- 
mediately cried  out  to  the  deceased,  **Come  on  and  have  it 
out."  Without  more  ado  the  defendant  fired  two  shots  from 
a  revolver  at  the  deceased,  both  of  which  struck  the  deceased 
and  killed  him  instantly.  The  search  of  the  defendant  was 
accomplished  by  the  deceased  without  resorting  to  any  more 
force  than  was  necessary  to  unbutton  the  coat  of  the  defend- 
ant ;  and  the  evidence  before  us  does  not  disclose  that  the  de- 
ceased at  any  time  before,  during,  or  after  the  arrest  resorted 
to  even  a  display  of  his  club  or  pistol  for  the  purpose  of  en- 
forcing his  authority  or  preventing  the  escape  of  the  defend- 
ant 
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The  defendant  fled  from  the  scene  of  the  crime,  and  was 
not  apprehended  until  several  months  later.  At  the  time 
of  his  arrest  the  defendant  endeavored  surreptitiously  to  rid 
himself  of  a  loaded  revolver,  which  was  subsequently  shown 
to  be  the  weapon  with  which  he  killed  the  deceased. 

We  are  satisfied  that  the  evidence  is  amply  suflScient  to  sup- 
port the  verdict  of  the  jury  finding  the  defendant  guilty  of 
a  willful  and  malicious  murder.  Not  even  the  semblance  of  a 
legal  excuse  is  shown  for  the  killing  of  the  deceased.  It  may 
be  conceded  that  the  evidence  does  not  show  that  the  arrest 
of  the  defendant  was  authorized,  and  that,  therefore,  it  was 
a  trespass  against  the  person  of  the  defendant,  which  might 
have  been  rightfully  resisted  with  the  same  degree  of  force 
employed  in  making  the  arrest.  The  evidence,  however,  af- 
firmatively shows  that  no  force  or  show  of  force  was  resorted 
to  by  the  deceased  at  any  time.  The  mere  fact  that  the  de- 
ceased failed  to  reveal  his  identity  as  a  peace  ofiicer,  and  the 
further  fact  that  the  arrest  was  apparently  unauthorized  and 
not  made  in  strict  accord  with  the  forms  required  by  law,  may 
have  justified  the  defendant  in  breaking  the  arrest,  but  such 
facts  alone  were  wholly  inadequate  either  to  justify  the  kill- 
ing of  the  deceased  or  to  reduce  such  killing  from  murder  to 
manslaughter./  {People  v.  Pool,  27  Cal.  573 ;  Keady  v.  People, 
32  Colo.  57,  [66  L.  R.  A.  353,  74  Pac.  893].) 

It  is  insisted  that  the  trial  court  erred  to  the  prejudice  of 
the  defendant  in  permitting  one  Milton  Schwartz,  a  steno- 
graphic reporter,  to  read  as  a  witness  for  the  people  a  tran- 
scription of  his  shorthand  notes  of  a  statement  made  to  the 
district  attorney  in  the  presence  of  the  defendant  by  one  John 
H.  Rector,  who  was  an  eye-witness  to  the  killing  of  the  de- 
ceased but  who  was  not  called  as  a  witness  at  the  trial.  Im- 
mediately after  the  witness  Schwartz  was  sworn,  the  district 
attorney  announced  that  it  was  his  purpose  to  show  by  this 
witness  that  the  defendant,  in  response  to  the  statement  of 
Rector,  had  admitted  killing  the  deceased.  No  objection  was 
interposed  at  any  time  to  the  testimony  of  the  witness 
Schwartz,  or  to  the  reading  by  him  of  the  transcription  of  his 
shorthand  notes  of  what  was  said  and  done  by  Rector  and 
the  defendant  at  the  interview  of  Rector  in  the  office  of  the 
district  attorney.  In  fact,  counsel  for  the  defendant  was  the 
first  to  suggest  and  stipulate  that  the  witness  Schwartz  might 
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read  from  his  transcription,  in  lieu  of  testifying,  from  his 
notes  of  that  interview.  The  sum  and  substance  of  Schwartz's 
testimony  was  that  Rector  had  stated  in  the  presence  of  the 
defendant  that  he,  Rector,  had  seen  the  defendant  fire  two 
shots  from  a  revolver  into  the  body  of  deceased ;  that  the  de- 
fendant did  not  deny  the  accusation  that  he  had  fired  the 
shots  which  killed  the  deceased,  but  did  request  and  was 
granted  permission  to  question  Rector,  and  thereupon  asked, 
among  other  questions,  the  following:  **Can  you  say  how  far 
back  in  the  alley  I  was  when  I  shot  him  f 

When  the  witness  Schwartz  had  concluded  the  reading  of 
his  shorthand  notes  counsel  for  the  defendant  moved  the  trial 
court  to  strike  out  all  that  was  narrated  by  the  witness  upon 
the  ground  in  effect  that  the  testimony  of  the  witness,  in  so 
far  as  it  purported  to  narrate  the  statements  of  Rector,  was 
hearsay,  and  that  the  question  put  by  the  defendant  to  Rector 
could  not  be  construed  as  an  admission  of  guilt. 

The  motion  to  strike  out  was  denied;  and  when  stating  its 
reasons  for  the  ruling  the  trial  court  practically  charged  the 
jury  that  the  statement  of  Rector  as  detailed  by  the  witness 
Schwartz  was  admissible  only  for  the  purpose  of  showing  "the 
conduct  of  the  defendant  upon  those  statements  being  made 
in  his  presence  ...  to  show  the  conduct  of  the  defendant 
with  reference  to  the  statements  .  .  .  and  what  he  had  to 
say.'' 

The  motion  to  strike  out  was  properly  denied.  A  motion 
to  strike  out  evidence  must  be  based  upon  an  objection  pre- 
viously stated  (People  v.  Long,  43  Cal.  444).  This,  of 
course,  assumes  that  an  opportunity  to  object  presented  itself, 
as  it  did  in  the  present  case.  The  record  before  us  shows 
that  counsel  for  the  defendant  not  only  failed  in  the  presence 
of  ample  opportunity  to  object  to  the  testimony  now  com- 
plained of,  but  expressly  stipulated  that  it  migh^  be  received 
for  the  purpose  for  which  it  was  offered.  For  these  reasons 
alone  the  defendant  will  not  now  be  heard  to  complain  of 
the  ruling  denying  the  motion  to  strike  out.  But  apart  from 
these  considerations  the  statement  of  Rector,  even  though  it 
was  in  part  hearsay,  was  admissible  under  the  exception  to 
the  general  rule  which  permits  in  evidence  accusatory  state- 
ments made  in  the  presence  and  hearing  of  the  defendant  by 
a  person  not  called  as  a  witness,  for  the  single  purpose  of 
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showing  that  the  defendant's  conduct  in  response  to  the  ac- 
cusation was  not  that  of  an  innocent  man,  or  that  his  state- 
ments in  reply  implicated  him  in  the  commission  of  the  crime 
charged  against  him.  {People  v.  Teshara,  134  Cal.  542,  [66 
Pac.  798] ;  People  v.  PhUhon,  138  Cal.  530,  [71  Pac.  650] ; 
People  V.  Weher,  149  Cal.  325,  [86  Pac.  671].) 

Counsel  for  the  defendant  contends  that  the  question  put 
to  Rector  by  the  defendant  was  not  an  unequivocal  admission 
of  guilt  and  was  susceptible  of  a  different  construction.  This 
is  but  an  argument  against  the  weight  of  the  evidence  rather 
than  its  admissibility;  and  it  was  for  the  jury  to  determine 
whether  or  not  under  all  of  the  circumstances  the  language 
of  the  question  involved  an  admission  of  guilt. 

We  have  examined  the  other  points  made  in  support  of  the 
appeal.  They  are  not  well  taken,  and  are  not  of  sufficient 
merit  to  warrant  a  discussion  of  them. 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[Crim.  No.  450.    First  Appellate  District.— October  15,  1913.] 

THE    PEOPLE,    Respondent,    v.    WILLIAM    STIRGIOS, 

Appellant. 

Criminal  Law— Burglary — Supficienct  op  Evidencb. — The  eyidence 
in  this  prosecution  for  burglary  not  only  warrants  but  compels  the 
eonviction  of  the  defendant. 

Id. — Admissions  op  Dependant — Duress  or  Promise  op  Reward. — Cer- 
tain incriminatory  statements  and  admissions  of  the  defendant  are 
not  shown  to  have  been  induced  by  duress  and  promise  of  reward, 
but  the  most  that  can  be  said  is  that  the  record  shows  a  decided  con- 
flict in  the  evidence. 

Id. — Specipic  Instruction  to  Jury  —  Necessity  por  Bequest.  —  A 
charge  to  the  jury  is  not  open  to  attack  on  the  ground  that  it  fails 
specifically  to  cover  a  particular  point  in  the  case  which  the  defend- 
ant deems  pertinent  and  material,  if  no  request  for  such  instruction 
has  been  made. 

Id. — Witness  —  Cross-examination  —  Admission  o»  Conviction  op 
Felony. — ^When  a  witness  for  the  defendant  in  a  criminal  prosecu- 
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tion  admits  on  cross-examination  that  he  has  been  eonvicted  of 
a  felony  bj  pleading  guilty  thereto,  an  objection  to  a  question  bj 
the  defendant  calling  for  the  reasons  which  induced  the  witness  to 
plead  guilty,  is  properly  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  trial.  Wil- 
liam H.  Donohue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  L,  Christianson,  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  of 
final  conviction  and  from  an  order  denying  a  new  trial  in  a 
case  wherein  the  defendant  was  convicted  of  the  crime  of 
burglary  in  the  first  degree. 

The  evidence  upon  the  whole  case  not  only  warranted  but 
compelled  the  conviction  of  the  defendant. 

The  record  does  not  support  counsel  for  the  defendant  in 
the  claim  that  certain  incriminatory  statements  and  admis- 
sions of  the  defendant  were  shown  to  be  induced  by  duress 
and  promise  of  reward.  Upon  this  phase  of  the  case  the  most 
that  can  be  said  for  the  defendant  is  that  the  record  shows 
a  decided  conflict  in  the  evidence. 

The  law  of  the  case  generally  was  fully,  fairly,  and  cor- 
rectly covered  by  the  trial  court  in  its  charge  to  the  jury.  If 
counsel  for  the  defendant  deemed  it  essential  that  the  jury 
should  be  specifically  instructed  upon  any  particular  phase  of 
the  case  it  was  his  privilege  and  duty  to  request  such  an  in- 
struction. In  the  absence  of  such  a  request  the  charge  to  the 
jury  is  not  open  to  attack  on  the  ground  that  it  failed  to 
specifically  cover  a  particular  point  in  the  case  which  counsel 
for  the  defendant  deemed  pertinent  and  material  to  the  ques- 
tion of  defendant's  guilt  or  innocence. 

.  A  witness  for  the  defendant  admitted  on  cross-examination 
that  he  had  been  convicted  of  a  felony  by  pleading  guilty 
thereto.  Neither  the  merits  nor  demerits  of  the  confessed 
conviction,  nor  the  reasons  which  induced  the  plea  of  guilty 
upon  which  such  conviction  was  founded,  were  relevant  to  the 
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issues  upon  which  the  defendant  in  the  present  ease  was  being 
tried,  and  therefore  the  lower  court  ruled  correctly  when  it 
sustained  an  objection  to  a  question  by  counsel  for  the  de- 
fendant which  called  for  the  reasous  which  induced  the  wit- 
ness to  plead  guilty. 

The  remaining  points  made  in  support  of  the  appeal  hare 
been  considered  by  us.  They  ai:*e  absolutely  without  merit, 
and  wholly  undeserving  even  of  mention. 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[Crim.  No.  436.    Pirat  Appellate  District.— October  20,  1913.] 

THE  PEOPLE,  Respondent,  v.  JAMES  WING,  Appellant. 

CftiMiNAL  Law — Burglary— SuppiciENCT  op  Evidence  to  Sustain  Con- 
viction.— In  this  prosecution  for  burglary  the  fact  that  the  de- 
fendant had  the  property  in  his  possession  shortly  after  it  was 
stolen  and  made  contradictory  statements  as  to  how  he  obtained  it, 
together  with  his  contradicted  testimony  as  to  his  whereabouts  at 
the  time  of  the  commission  of  the  offense,  not  to  mention  other 
suspicious  incidents,  were  sufficient  to  support  a  verdict  of  guilty. 
Id. — Evidence — Identification  op  Stolen  Articles. — The  exhibits  ad- 
mitted in  evidence  on  the  trial  were  sufficiently  identified  as  the 
property  of  the  business  concern  burglarized;  some  of  them  being 
positively  identified  as  having  been  taken  from  the  store,  and  others 
being  shown  to  be  of  a  similar  brand  and  make  to  those  handled  in 
the  store  burglarized. 
Id. — Motion  por  a  New  Trial — Continuance— Discretion  op  Court  in 
Denying. — The  court  committed  no  abuse  of  its  discretion  in  deny- 
ing the  defendant's  last  application  for  a  continuance  of  the  hearing 
of  his  motion  for  a  new  trial,  where  it  had  already  granted  three 
continuances  of  the  motion,  the  last  of  which  took  the  matter  up 
to  within  one  day  of  the  time  which  the  court  could  have  granted 
the  defendant  under  the  provisions  of  section  1191  of  the  Penal 
Code  without  nullifying  the  verdict. 

< 
APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  K.  Ross,  for  Appellant. 

U.  S.  Webb,  Attoraey-G-eneral,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — The  defendant  was  charged  by  informa- 
tion with  the  crime  of  burglary.  He  was  found  guilty  of 
that  offense  in  the  first  degree,  and  sentenced  to  imprison- 
ment for  a  term  of  eight  years.  From  the  judgment  and 
from  his  motion  for  a  new  trial  defendant  prosecutes  this 
appeal. 

For  a  reversal  of  the  judgment  defendant  dependa  prin- 
cipally upon  his  point  that  the  evidence  does  not  sustain  the 
verdict  of  the  jury.  This  position  is  not  maintainable.  A 
certain  business  concern  was  burglarized  in  San  Francisco  on 
the  night  of  July  8,  1912.  In  September  of  the  same  year 
a  detective  of  the  police  department,  while  investigating  an- 
other charge  against  the  defendant,  found  in  his  possession 
the  articles  stolen  on  the  night  of  July  8th.  Defendant  ad- 
mitted that  he  received  these  goods  on  July  18th,  but  at  the 
trial  claimed  that  he  had  purchased  them  from  a  man  named 
Dewey.  The  articles  admitted  in  evidence  against  the  defend- 
ant were  amply  identified  as  those  which  were  stolen  on  July 
8th  from  the  said  concern;  and  as  defendant  came  into  pos- 
session of  them  ten  days  later,  the  fact  of  his  being  in  posses- 
sion of  recently  stolen  property  was  clearly  before  the  jury. 
Dewey,  the  man  from  whom  defendant  claimed  to  have  pur- 
chased this  property,  was  not  satisfactorily  identified,  nor  was 
he  called  as  a  witness  by  the  defendant.  Moreover  a  witness 
for  the  people  testified  that  the  defendant  had  told  him  that 
he  had  bought  the  goods  in  Fresno  a  year  before,  and  de- 
fendant was  also  contradicted  in  his  testimony,  that  on  the 
night  of  the  commission  of  the  crime  he  was  in  the  city  of 
Stockton,  by  the  proprietress  of  the  hotel  where  he  lived,  who 
testified  that  on  the  night  of  July  8th  he  occupied  his  room  in 
the  hotel  conducted  by  her  in  San  Francisco. 

The  jury  evidently  gave  no  weight  to  the  defendant's  testi- 
mony that  he  was  in  Stockton  on  that  night,  and  believed  the 
testimony  of  the  hotelkeeper.  That  circumstance,  with  the 
fact  that  he  had  in  his  possession  the  property  shortly  after 
it  was  stolen,  together  with  the  further  circumstance  that  he 
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had  made  contradictory  explanations  or  statements  of  how 
he  had  come  into  its  possession — not  mentioning  other  suspi- 
cious incidents — ^were,  we  think,  amply  suflRcient  to  support 
the  verdict  of  the  jury. 

The  exhibits  which  were  admitted  in  evidence  were  suffi- 
ciently identified  as  being  the  property  of  the  concern  burg- 
larized. Some  of  them  were  positively  identified  as  being 
taken  from  the  store;  others  were  shown  to  be  of  a  similar 
brand  and  make  to  those  handled  in  the  store  burglarized,  in 
common,  however,  with  other  stores.  The  rulings  of  the  court 
in  admitting  this  evidence  were  not  erroneous  by  reason  of 
insufficient  identification.  {Woodruff  v.  State  (Tex.  Cr.),  20 
S.  W.  573;  Mitchell  v.  State,  94  Ala.  68,  [10  South.  518] ;  Un- 
derbill on  Criminal  Evidence,  sees.  47,  379.) 

Defendant  is  mistaken  in  saying  that  the  trial  court  failed 
to  instruct  the  jury  as  to  the  law  upon  circumstantial  evi- 
dence. The  record  shows  that  the  jury  were  carefully  and 
fully  instructed  on  that  subject. 

The  court  committed  no  abuse  of  its  discretion  in  denying 
defendant's  last  application  for  a  continuance  of  the  hearing 
of  his  motion  for  a  new  trial.  It  had  already  granted  three 
continuances  of  the  motion,  the  last  of  which  took  the  matter 
up  to  within  one  day  of  the  time  which  the  court  could  have 
granted  defendant  under  the  provisions  of  section  1191  of 
the  Penal  Code  without  nullifying  the  verdict.  The  continu- 
ance requested  was  for  an  indefinite  time ;  and  if  it  had  been 
granted  for  more  than  one  day  the  terms  of  section  1191  of 
the  Penal  Code,  would,  as  just  stated,  have  been  violated, 
and  the  court  rendered  powerless  to  pronounce  judgment. 
The  purpose  of  this  section  was  to  expedite  the  hearing  of 
appeals  in  criminal  cases;  and  the  defendant  having  been 
given  a  reasonable  opportunity  to  prepare  for  the  hearing  of 
his  motion  it  follows  that  the  denial  of  a  further  postpone- 
ment was  proper. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[Crim.  No.  437.    First  Appellate  District.— October  20,  1913.] 
THE  PEOPLE,  Respondent,  v.  JAMES  WING,  Appellant. 

Ceiminal  Law — Bueolaby — Suiticiencjt  or  Evidence  to  Suppoet  Con- 
viction.— Li  this  prosecution  for  burglary  of  a  room  from  T?hich 
were  taken  wearing  apparel,  jewelry  and  other  articles,  evidence  that 
shortly  after  the  commission  of  the  crime  the  defendant  was  found 
in  possession  of  some  of  the  stolen  goods,  together  with  other  in- 
criminating testimony,  was  sufBcient  to  support  the  verdict  of  guilty. 

Id. — Misconduct  or  Coubt  in  Obdbbino  Witness  into  Custody — Re- 
view ON  Appeal. — The  defendant  in  such  case  cannot  complain  on 
appeal  of  the  action  of  the  trial  court  in  ordering,  in  the  presence 
of  the  jury,  one  of  his  witnesses  into  custody  on  a  pending  misde- 
meanor charge,  thus  discrediting  the  witness,  if  the  defendant  did 
not  call  such  person  as  a  witness,  nor  assign  the  action  of  the  court 
as  misconduct. 

Id. — Impbopeb  Aeoument  or  Disteict  Attoeney — Repeeence  to  Pbioe 
Conviction. — The  statement  of  the  district  attorney,  in  his  argument 
to  the  jury,  that  the  defendant  was  in  the  habit  of  getting  burglaries 
committed,  and  had  been  convicted  of  a  felony,  was  not  prejudicial, 
if  a  prior  conviction  of  the  defendant  was  developed  on  his  cross- 
examination,  and  the  court  was  not  requested  to  instruct  the  jury 
to  disregard  the  remark. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  K.  Boss,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — The  defendant  was  convicted  of  the  crime 
of  burglary  in  the  second  degree,  and  sentenced  to  serve  a 
term  of  five  years  in  the  state  penitentiary,  the  sentence  to 
run  concurrently  with  a  previous  sentence  for  a  similar  crime. 
This  is  an  appeal  by  the  defendant  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

Defendant  makes  the  point  that  the  verdict  is  contrary  to 
the  evidence. 
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Very  briefly  the  evidence  introduced  by  the  people  shows 
that  a  room  of  the  prosecuting  witness  was  burglarized  on 
the  7th  day  of  September,  1912,  and  from  it  there  were 
taken  wearing  apparel,  jewelry,  a  razor  and  a  pawn  ticket 
for  a  diamond  ring.  Notwithstanding  that  the  defendant 
and  a  friend  of  his  called  Kelly  occupied  rooms  in  another 
building  in  San  Francisco  (the  crime  being  committed  in  that 
city),  the  defendant  just  prior  to  the  seventh  day  of  Septem- 
ber rented  a  room  in  the  Hotel  Belvedere  adjoining  the 
room  of  the  prosecuting  witness;  and  in  the  morning  of  the 
burglary,  at  about  11  o'clock,  the  defendant  and  associates 
of  his  were  seen  near  the  room  of  said  witness,  and  at  about 
that  time  one  of  the  defendant's  callers  was  noticed  leaving 
the  building  with  a  large  bundle,  which  looked  like  a  bundle 
of  clothes.  On  the  same  day,  when  the  defendant  was  ques- 
tioned by  detectives  of  the  police  department  concerning  the 
crime,  he  claimed  to  know  nothing  about  it;  yet  when  he 
was  searched  part  of  the  stolen  jewelry  was  found  on  his 
person,  and  the  wearing  apparel  was  later  found  in  the  rooms 
which  he  occupied  with  Kelly.  True,  he  offered  an  explana^ 
tion  of  how  he  came  into  possession  of  the  articles;  but  the 
jury  evidently  disbelieved  his  explanation,  and  adopted  as 
true  the  evidence  introduced  by  the  people,  drew  legitimate 
inferences  therefrom,  and  arrived  at  their  conclusion  of  the 
guilt  of  the  defendant.  We  think  it  is  plain  that  the  evi- 
dence supports  their  verdict. 

Defendant's  next  point  is  stated  to  be  that  the  jury  re- 
ceived evidence  out  of  court.  It  is  based  upon  the  assertion 
that  the  court  ordered  one  of  the  defendant's  witnesses  into 
custody  of  the  sheriff  on  a  misdemeanor  charge  pending  in 
the  superior  court  on  appeal,  and  that  this  was  done  in  the 
presence  and  hearing  of  the  jury,  and  discredited  the  witness 
to  such  an  extent  that  the  defendant  was  prevented  from  using 
her  evidence. 

Of  course,  the  defendant  was  not  prevented  from  calling 
such  person  as  a  witness,  although  he  may  have  considered 
it  more  prudent  not  to  do  so;  and  leaving  out  of  considera- 
tion the  conflict  in  the  affidavits  introduced  by  the  people  and 
defendant  respectively  on  the  latter 's  motion  for  a  new  trial 
upon  this  feature  of  the  case,  the  defendant  not  having  called 
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such  person  as  his  witness,  nor  assigned  the  alleged  action  ol 
the  court  as  misconduct,  is  in  no  position  now  to  complain. 

Defendant  also  assigns  as  prejudicial  error  the  conduct  of 
the  district  attorney  who,  in  his  argument  to  the  jury,  used 
the  following  language:  ** He .  (referring  to  the  defendant) 
was  in  the  habit  of  getting  burglaries  committed — planning 
burglaries.  Twelve  men  chosen  as  jurors  have  tried  him  and 
convicted  him  of  a  felony." 

It  appears  that  the  defendant  took  the  stand  in  his  own 
behalf,  and  on  cross-examination  it  was  shown  that  he  had 
been  convicted  of  a  felony.  While  we  think  the  district  at- 
torney had  no  right  to  go  into  details  of  the  other  case,  still 
we  are  unable  to  say  that  the  observation  of  the  district  attor- 
ney prejudicially  aflfected  the  defendant's  case;  and  this  must 
have  been  the  view  of  the  defendant,  for  the  incident  was  not 
assigned  as  misconduct,  nor  was  the  court  requested  to  in- 
struct the  jury  to  disregard  the  remarks. 

There  are  other  assignments  of  error  in  defendant's  brief, 
but  each  of  them  has  less  merit  than  those  already  discussed^ 
and  are  consequently  unworthy  of  detailed  notice. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[Or.  No.  1274.    'Fini  Appellate  Difltrict.— October  21,  1915.] 

W.  B.  McGERRY  &  COMPAIjnr  (a  Corporation),  Respond- 
ent, V.  PATRIZIO  MARSICANO,  Appellant. 

BsAL  Estate  Bbok£bs — ^Valui  or  Services — Rate  Fixed  by  Boaed  or 
Bbokebs. — In  an  action  by  a  broker  to  recover  the  reasonable  value 
of  services  in  leasing  real  property,  a  resolution  of  the  real  estate 
board  of  brokers  in  the  city,  establishing  a  scale  of  commissions  to 
be  charged  by  brokers  in  negotiating  leases,  is  admissible  in  evidence, 
and,  together  with  positive  and  uncontradicted  testimony  of  a  wit* 
ness  that  such  rate  is  reasonable  and  customary,  is  sufficient  to  sup- 
port a  finding  in  favor  of  the  plaintiff. 

Id. — Questions  or  Pact — Conclusiveness  or  Deteemination  bt  Trial 
CJouRT. — The  power  to  determine  questions  of  fact  is  vested  exclu- 
sively in  the  trial  court  in  civil  cases,  and  its  determination  is  eon- 
trolling  when  substantial  evidence  exists  to  support  iti  finding. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    Clarence  A.  Eaker,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  Roche,  for  Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondent. 

KERRIGAN,  J. — This  action  was  brought  to  recover  the 
sum  of  $8,865.00  for  services  performed  by  the  plaintiff  cor- 
poration as  broker  in  negotiating  a  lease  of  real  property  in 
San  Francisco  belonging  to  defendant.  Judgment  went  for 
plaintiff  for  the  full  amount  demanded  in  the  complaint.  The 
appeal  is  from  the  judgment  and  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

The  lease  negotiated  by  plaintiff  was  for  a  period  of  twenty- 
five  years,  and  by  its  terms  the  rent  for  the  first  five  years 
was  to  be  one  thousand  five  hundred  dollars  per  month, 
or  eighteen  thousand  dollars  a  year;  for  the  second  period 
of  five  years  the  monthly  rent  was  to  be  one  thousand  seven 
hundred  and  fifty  dollars,  aggregating  for  that  period  one 
hundred  and  five  thousand  dollars;  for  the  third  period  of 
five  years  the  monthly  rental  was  two  thousand  dollars,  mak- 
ing for  that  period  of  time  the  sum  of  one  hundred  and 
twenty  thousand  dollars ;  for  the  remaining  ten  years  of  the 
lease  the  monthly  rental  was  two  thousand  two  hundred 
dollars,  amounting  in  that  time  to  two  hundred  and  sixty-four 
thousand  dollars.  The  total  of  the  rent  thus  reserved  to  the 
defendant  under  the  lease  amounted  to  the  sum  of  five  hun- 
dred and  seventy-nine  thousand  dollars.  In  addition  to  the 
obligation  to  pay  this  amount  the  lessee  was  to  erect  a  build- 
ing upon  the  leased  land  which,  at  the  expiration  of  the  term, 
waa  to  become  the  property  of  the  lessor.  Furthermore,  all 
taxes  and  other  charges  against  the  property  were  to  be  paid 
by  the  lessee. 

Plaintiff's  claim  for  compensation  for  its  services  in  nego- 
tiating said  lease  was  based  upon  a  percentage  of  two  and 
one-half  on  the  first  year's  rental,  amounting  to  the  sum  of 
four  hundred  and  fifty  dollars,  and  one  and  one-half  per  cent 
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on  the  rental  for  the  remainder  of  the  term,  amounting  to 
eight  thousand  four  hundred  and  fifteen  dollars,  making  a 
total  of  eight  thousand  eight  hundred  and  sixty-five  dollars. 
This  amount  was  claimed  by  the  plaintiff  to  be  the  reasonable 
value  of  the  services  rendered  by  it  for  the  benefit  of  the 
defendant. 

It  was  claimed  by  the  defendant  at  the  trial,  as  it  is  now 
claimed  here,  that  when  he  employed  the  plaintiff  to  effect 
the  lease  it  was  agreed  that  no  commission  was  to  be  paid  by 
him,  but  that  the  plaintiff  should  look  to  the  lessee  for  com- 
pensation for  its  services.  Plaintiff  denied  that  any  such 
agreement  existed,  and  the  evidence  produced  at  the  trial 
pro  and  con  upon  this  question  made  a  substantial  conflict, 
the  determination  of  which  by  the  trial  court,  counsel  for  de- 
fendant concedes,  is  binding  upon  this  tribunal  under  a  weU 
established  rule. 

It  is  contended,  however,  by  defendant  that  the  evidence 
was  entirely  insufficient  to  justify  the  decision  of  the  court  in 
allowing  the  plaintiff  more  than  fifteen  hundred  dollars,  the 
amount  of  the  first  month's  rent  under  the  lease,  which  the 
president  of  the  plaintiff  corporation  admitted  it  waa  willing 
to  take  rather  than  have  a  lawsuit  and  the  attendant  expense 
of  the  employment  of  attorneys. 

The  evidence  shows  that  shortly  after  the  earthquake  and 
fire  of  1906  the  real  estate  board  of  brokers  in  San  Francisco 
passed  a  resolution,  attempting  to  establish  a  scale  of  com- 
missions to  be  charged  by  brokers  for  negotiating  leases  of 
real  property ;  and  the  president  of  the  plaintiff  acknowledged, 
when  his  deposition  was  taken  prior  to  the  trial,  that  the 
plaintiff's  charge  in  this  case  was  based  upon  that  resolution. 
Defendant  insists  that  a  customary  rate  cannot  be  shown  in 
this  manner,  and  cites  the  case  of  Laver  v.  Hotaling,  115  Cal. 
613,  [47  Pac.  593] ,  where  a  charge  made  by  an  architect  upon 
such  a  basis  was  held  to  be  unwarranted  as  to  those  who  had 
not  made  the  resolution  a  part  of  their  contract;  and  that 
no  one  is  held  to  make  it  a  part  of  his  contract  unless  charged 
with  knowledge  of  it.  In  that  case  the  judgment  was  upheld 
upon  the  ground  that  there  was  evidence  that  the  customary 
and  reasonable  rate  of  charge  was  the  same  as  the  one  es- 
tablished by  the  resolution  of  the  architects'  association.  The 
very  character  of  evidence  held  to  be  necessary  in  the  Laver 
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case  was  produced  by  the  plaintiflP  in  this  case.  Pour  wit- 
nesses, real  estate  brokers,  including  the  president  of  the 
plaintiflP  (the  person  who  negotiated  the  lease)  testified  that 
the  usual  and  customary  charge  and  a  reasonable  charge  in 
San  Francisco  for  services  such  as  those  rendered  by  plain- 
tiflP, at  the  time  of  their  rendition,  was  two  and  one-half  per 
cent  on  the  first  year's  rental  and  one  and  one-half  per  cent 
on  the  rental  for  the  remainder  of  the  term.  Defendant's 
counsel  admits  that,  standing  alone,  the  direct  evidence  of 
these  witnesses  would  support  the  finding  of  the  court  as  to 
the  value  of  the  services  rendered;  but  claims  that  taken  in 
connection  with  their  cross-examination  the  basis  of  their 
estimates  of  value  cannot  be  upheld ;  that  such  estimates  are 
fallacious  and  cannot  be  relied  upon  because  based  upon 
grounds  illusory  and  unsubstantial.  In  this  he  is  partly  sup- 
ported by  the  record  as  to  some  of  the  witnesses;  but  the 
testimony  of  witness  McGerry  is  positive  as  to  the  charge 
being  reasonable,  usual  and  customary,  and  this  witness  was 
not  cross-examined  upon  this  point,  and  his  testimony  is 
nowhere  in  the  record  at  all  impaired. 

Besides  this,  the  defendant  had  an  opportunity  of  present- 
ing witnesses  to  prove  that  the  charge  was  not  reasonable  nor 
customary,  but  he  failed  to  produce  a  single  witness  to  dis- 
prove this  claim  of  the  plaintiflP. 

Prom  all  the  testimony  presented  the  trial  court  found  the 
sum  sued  for  to  be  a  reasonable  charge;  and  we  axe  con- 
strained to  say  that  the  record  presents  suflScient  evidence  to 
support  this  conclusion. 

The  power  to  determine  questions  of  fact  is  vested  ex- 
clusively in  the  trial  court  in  civil  cases,  and  its  determination 
is  controlling  when  substantial  evidence  exists  to  support  its 
finding.     {Reay  v.  Btitler,  95  Cal.  206,  [30  Pac.  208].)^ 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 
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[C»T.  No.  1145.    Thira  Appellate  District.— October  21,  1913.] 

THOMAS  PFOH,  Appellant,  v.  EDWIN  G.  PORTER  et  al., 
Respondents. 

Sali  or  Grapes — ^Implixd  Warranty  or  Quality. — ^Wbere  grapes  are 
sold  while  on  the  vines,  and  the  seller  is  informed  that  the  buyer 
intends  them  for  table  use,  a  warranty  is  presumed  that  the  grapes 
when  delivered  will  be  lit  for  such  use. 

Id. — Executory  Contract— Grapes  on  Vine — Damage  prom  Bains. — 
Where  grapes  are  sold  on  the  vines  before  they  are  ripe,  to  be  picked 
and  delivered  at  a  railway  stetion  and  then  be  paid  for  at  a  specified 
price  per  -ten,  the  contract  is  ezecutery,  so  that  if  the  grapes  are 
injured  by  rain  before  picking  or  delivery,  the  loss  does  not  fall  on 
the  buyer. 

Id. — Action  for  Price— Amendment  or  Pleading.— In  an  action  by  the 
seller  to  recover  on  such  contract,  the  court  properly  refuses  permis- 
sion to  amend  the  complaint  ''according  to  the  evidence"  and  "set 
up  a  contract  of  absolute  sale." 

Id. — ^Motion  to  Beopen  Case  for  Further  Evidence — ^When  Properly 
Denied. — A  motion  to  reopen  the  case  in  order  that  the  plaintiff 
may  offer  additional  evidence  is  properly  denied,  where  not  sup- 
ported by  affidavit  or  other  evidence  justifying  his  omission  to  offer 
the  evidence  before  the  submission  of  the  case,  and  where  the  evi- 
dence, if  received,  cannot  produce  a  different  result. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  King,  for  Appellant 

Geo.  P.  Jones,  for  Respondents. 

BURNETT,  J. — The  action  was  brought  to  recover  the  sum 
of  $496.35,  alleged  to  be  due  on  one  original  and  two  assigned 
claims  for  grapes  sold  to  defendants.  The  three  counts  of 
the  complaint  are  similar  in  their  allegations  as  to  the  terms 
of  the  contracts  and  as  to  the  injury  done  to  the  grapes  by 
rain,  as  follows:  **That  on  or  about  the  20th  day  of  August, 
1912,  at  Gridley,  county  of  Butte,  the  said  defendants  entered 
into  a  contract  with  said  plaintiff  whereby  defendants  agreed 
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to  buy  and  plaintiff  agreed  to  sell  all  of  his  Thompson  seed- 
less grapes,  then  on  the  vines  of  the  property  of  plaintiff  con- 
sisting of  about  4^  acres  .  .  .  amounting  to  about  twenty- 
five  tons,  at  fifteen  dollars  per  ton,  and  it  was  further  agreed 
that  plaintiff  was  to  deliver  said  grapes  at  the  East  Gridley 
Northern  Electric  Railway  station,  when  said  defendants 
furnished  boxes  therefor. 

''That  on  or  about  the  4th  day  of  September,  1912,  and 
while  said  grapes,  so  purchased  by  said  defendants  were  still 
on  the  vines,  a  heavy  rain  storm  occurred,  and  as  a  direct 
result  thereof,  the  said  grapes  were  badly  damaged  and  some 
of  them  were  wholly  destroyed;  that  after  said  storm  plain- 
tiff delivered  about  three  tons  of  grapes  to  said  defendants  at 
the  station  above  named  in  said  contract,  and  said  defendants 
accepted  the  same,  but  refused  to  accept  the  remainder  of  the 
grapes  they  had  so  purchased,  or  any  part  thereof.*' 

There  is  no  dispute  that  defendants  paid  for  the  grapes  that 
were  accepted  but  the  controversy  is  over  those  alleged  to 
have  been  rejected. 

Defendants,  in  their  answer,  admitted  the  contract  as  al- 
leged in  the  complaint  but  averred  that  **by  the  further  terms 
of  said  agreement  plaintiff  specifically  agreed  that  said  grapes 
should  be  at  the  time  of  delivery  to  said  East  Gridley  North- 
em  Electric  Railway  station,  good  merchantable  grapes  and 
fit  and  suitable  for  table  use."  Defendants  also  repeated  the 
allegations  as  to  the  storm  and  alleged  **that  said  rain  storm 
did  render  the  grapes  unfit  and  unsuitable  for  table  use  and 
not  merchantable,  and  consequently  they  were  not  in  a  suit- 
able condition  to  comply  with  the  terms  of  the  contract  of 
sale.'' 

The  court  found  that  the  contract  was  as  claimed  by  defend- 
ants, and  that  as  a  result  of  the  said  rain  storm  ''the  grapes 
which  had  not  been  picked  were  badly  damaged,  and  some 
of  them  were  wholly  destroyed,  and  they  were  rendered  unfit 
and  unsuitable  for  table  use,  and  the  said  grapes  were  not 
sound  and  merchantable  at  the  place  of  production  contem- 
plated by  the  parties  to  the  contract.*'. 

There  can  be  no  doubt  that  the  evidence  supports  these 
findings  and  they,  in  turn,  support  the  judgment  for  defend- 
ants. As  to  the  quality  of  the  grapes,  indeed,  the  pleadings 
scarcely  leave  anything  to  be  supplied  since  plaintiff  with 
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refreshing  candor  avers  that  said  grapes  were  "badly  dam- 
aged and  some  of  them  entirely  destroyed.*'  H  they  were 
"badly  damaged"  it  could  hardly  be  said  that  they  were 
sound  and  merchantable  or  fit  for  table  use.*  Defendants, 
however,  did  not  rest  upon  the  admissions  of  the  complaint 
but  called  witnesses  whose  testimony  to  the  point  is  suflScient 
to  meet  the  requirement  of  the  rule. 

Mr.  Dalton,  who  was  working  for  plaintiff,  testified  that  he 
was  engaged,  after  said  storm,  in  hauling  the  grapes  to  the 
railway  station  and  that  "they  were  mouldy*'  and  that  he 
did  not  "consider  them  good  merchantable  grapes.*'  Other 
disinterested  witnesses  also  testified  to  the  same  effect.  De- 
fendant, Porter,  testified  that  "some  of  them  were  good 
grapes,  as  I  told  them,  when  they  went  to  pick,  I  told  them 
not  to  put  anything  in  but  good  grapes ;  and  I  told  Mr.  King 
and  Mrs.  King,  'You  have  packed  grapes  for  Gallagher  and 
Harris  and  you  know  what  they  will  take  and  what  they 
won't  take,*  and  I  said,  *  Don't  put  anything  in  there  but 
what  you  know  they  will  take  and  it  will  be  all  right,  I  will 
take  them.*  "  It  seems  he  was  buying  for  Gallagher  and 
Harris  to  whom  he  was  to  ship  them  in  Oakland.  Porter  went 
on  further  to  say  that  no  good  merchantable  grapes  were 
delivered  to  defendants  after  said  storm  at  said  railroad  sta- 
tion and  that  he  paid  for  all  the  grapes  that  were  delivered 
according  to  the  contract. 

It  may  be  said  also,  without  quoting  further  from  the  testi- 
mony, that  Porter's  explanation  of  his  dealings  with  plaintiff 
and  the  assignors  in  reference  to  said  grapes,  leaves  nothing 
to  be  desired  on  the  score  of  justice  and  equity.  We  must 
accept  his  statements  as  true  and  accordingly  hold  that  he 
acted  within  his  legal  rights  in  declining  to  accept  the  dam- 
aged grapes,  unless,  perchance,  there  was  in  the  contract  no 
warranty,  either  express  or  implied,  of  their  quality. 

But  the  court  was  legally  justified  in  holding  that  the  war- 
ranty was  one  of  the  express  terms  of  the  contract  or  that  it 
should  be  inferred  from  the  other  terms  and  conditions.  Mr. 
Porter,  indeed,  testified  that — ^**They  were  to  be  grapes  that 
was  fit  for  table  use;  that  was  explicitly  understood;  .  .  . 
The  agreement  was  that  I  was  to  give  them  fifteen  dollars  per 
ton  for  all  good  grapes  delivered  at  the  Northern  Electric 
cars  at  what  is  called  East  Gridley.    This  contract  was  made 
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on  the  25th  day  of  August  on  Sunday.  The  way  that  was  I 
had  been  down  to  Pfoh's  two  or  three  diflPerent  times  to  see 
him  about  his  grapes  and  made  him  an  oflPer  of  twelve  dollars 
and  a  half  a  ton  and  he  wouldn't  consider  it  and  I  told  him 
I  couldn't  pay  any  more  than  that  for  the  grapes  unless  they 
were  grapes  that  were  fit  for  table  use.  ...  I  said:  *I  will 
come  and  look  at  them,  Mr.  Pfoh,  and  if  they  are  fit  for  table 
use  I  think  I  can  give  you  more. '  He  knew  what  I  was  buy- 
ing the  grapes  for  and  so  did  all  the  balance  of  them.  I  told 
them."  Even  the  plaintiff  would  not  deny  that  he  warranted 
the  grapes  to  be  merchantable  and  fit  for  table  use.  He  was 
questioned  by  counsel  and  he  gave  answers  as  follows:  **Do 
you  state  positively  that  you  did  not  warrant  the  grapes  to 
be  merchantable  and  fit  for  table  use  A.  Well —  Q.  (Int.) 
Do  you  or  do  you  not  ?  A.  Prom  the  way  I  looked  at  it  is, 
the  way  Mr.  Porter  bought  these  grapes,  he  bought  them  on 
the  looks  of  them." 

But,  regardless  of  any  express  agreement  to  that  effect, 
under  the  authorities,  a  warranty  is  presumed  from  the  nature 
of  the  transaction  between  the  parties.  In  considering  this 
branch  of  the  subject,  as  well  as  any  other,  we  must,  of  course, 
accept  the  facts  as  shown  by  the  evidence  favorable  to  re- 
spondents' position. 

In  principle  the  case  is  identical  with  Blackwood  v.  Cutting 
Packing  Co.,  76  Cal.  212,  [9  Am.  St.  Bep.  199,  18  Pac.  248], 
and  Walti  v.  Oaba,  160  Cal.  324,  [116  Pac.  963].  Here  there 
was  no  sale  but  a  mere  agreement  to  sell.  Indeed,  it  is  so 
alleged  in  the  complaint.  At  the  time  of  the  contract  there 
was  no  delivery  of  the  grapes  nor  payment  of  the  price.  The 
grapes  were  in  fact  not  in  a  condition  in  which  the  buyer 
could  be  called  upon  to  accept  them.  They  were  not  ripe  and 
therefore  not  ready  for  delivery.  The  amount  of  the  grapes 
was  unknown  but  was  to  be  ascertained  by  weighing  them  at 
the  time  they  were  ready  for  delivery.  In  fine,  there  are 
present  all  the  substantial  elements  of  an  executory  contract 
that  are  found  in  the  said  Blackwood  and  Walti  cases.  In 
the  former,  it  is  said:  **It  seems  well  settled  that  the  ques- 
tion as  to  whether  the  title  was  passed  is  one  as  to  the  inten- 
tion of  the  parties.  And  such  intention  is,  as  a  matter  of 
course,  to  be  gathered  from  the  language  of  the  parties,  con- 
sidered in  the  light  of  all  the  circumstances  of  the  case."    It 
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is  further  declared  that,  in  the  absence  of  anything  showing 
a  contrary  intent,  there  are  certain  circumstances  which  have 
a  controlling  force.  The  court  proceeds  to  enumerate  those 
existing  in  that  case.  One  of  them  was  that,  at  the  time  of 
the  contract,  there  was  neither  delivery  of  the  goods  nor  pay- 
ment of  the  price.  The  contract  there  provided  that  the  fruit 
was  bought  **at  three  cents  per  pound  f.  o.  b.  (free  on  board 
cars  at)  Haywards.'*  It  was  held  that  the  delivery  of  the 
goods  and  the  payment  of  the  price  were  conditions  concur- 
rent. The  same  is  true  here.  The  court  declared:  *'And  if 
the  condition  of  payment  is  not  waived  the  title  does  not  pass 
until  the  price  is  paid.  Peahody  v.  Maguire,  79  Me.  572,  [12 
AtL  630] ;  Evansville  R.  R,  Co,  v.  Erwin,  84  Ind.  464;  Turner 
v.  Moore,  58  Vt.  456,  [3  Atl.  467] ;  Adams  v.  O'Connor,  100 
Mass.  515,  [1  Am.  Eep.  137] ;  Hoffman  v.  Culver,  7  111.  App. 
454." 

Other  circumstances  are  said  to  be  more  specific  criteria  of 
the  question.  Of  these  one  was  that  the  goods  were  not  in  a 
condition  in  which  the  buyer  could  be  called  upon  to  accept 
them  as  the  seller  was  to  give  the  necessary  cultivation  to  the 
orchard,  pick  the  fruit,  pack  it  in  suitable  boxes,  and  deliver 
it  to  the  carrier  at  Haywards.  Benjamin  on  Sales,  b.  2,  c.  3, 
is  quoted  to  the  eflfect  that  "where  by  the  agreement  the 
vendor  is  to  do  anything  to  the  goods  for  the  purpose  of  put- 
ting them  into  that  state  into  which  the  purchaser  is  to  be 
bound  to  accept  them,  or  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall,  in  the 
absence  of  circumstances  indicating  a  contrary  intention,  be 
taken  to  be  a  condition  precedent  to  the  vesting  of  the  prop- 
erty.'' 

There  was,  it  is  true,  in  the  Blackwood  case  another  circum- 
stance that  probably  does  not  exist  here, — namely,  some  un- 
certainty as  to  the  identification  of  the  goods.  This  arose 
from  the  fact  that  the  contract  of  sale  was  for  **not  less  than 
seventy-five  tons  and  not  exceeding  two  hundred  tons  per 
annum."  It  was  therefore  held  that  segregation  and  weigh- 
ing were  necessary  to  identify  the  goods.  The  agreement 
here  related  to  the  whole  crop.  In  that  respect  it  differs  from 
the  Blackwood  case,  but  the  other  mentioned  circumstances 
are  decisive.  It  is  to  be  observed  also  that  in  the  Blackwood 
it  was  held  that  it  was  not  a  sale  although  the  written 
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contract  between  the  parties  recited  that  the  Cutting  Packing 
Company  ''bought  of  M.  C.  Blackwood  his  crop  of  apricots" 
and  Blackwood  '*sold"  his  crop  of  apricots  to  the  Cutting 
Packing  Company.  In  that  respect  the  case  was  stronger  for 
the  asserted  vendor  than  the  one  here. 

The  subject  was  thoroughly  discussed  in  the  Walti  case, 
in  which  the  supreme  court  adopted  the  opinion  of  the  dis- 
trict court  of  appeal  of  the  first  district,  prepared  by  the  late 
Mr.  Justice  Hall.  From  the  syllabus  we  get  the  following 
concise  statement  of  the  principal  facts  and  of  the  main  point 
decided  by  the  court:  '*The  plaintiffs,  who  were  the  owners 
of  a  band  of  sheep  located  near  Kings  City,  entered  into  a 
written  contract  which  stated  that  they  'have  this  day  sold' 
to  the  defendants  *all  of  our  spring  wool  clip  of  1906  at 
eighteen  cents  per  pound,  also  the  fall  wool  clip  of  1905  at  four- 
teen cents  per  pound.  The  fall  wool,  which  is  stored  ...  at 
San  Francisco,  the  spring  wool  to  be  delivered  at  Kings  City 
depot  in  consideration  thereof  we  accepted  a  deposit  of  two 
hundred  and  fifty  dollars  part  of  payment  of  said  sale,  the 
balance  to  be  paid  on  the  delivery  of  wool.'  At  the  time  the 
contract  was  executed  the  spring  wool  was  on  the  bodies  of 
the  sheep.  Held,  that  the  contract  was  not  one  of  present 
sale,  but  constituted  a  mere  agreement  to  sell  and  buy;  that 
the  contract  was  entire,  and  did  not  pass  title  to  any  of  the 
wool  to  the  purchasers,  and  that  the  latter  were  under  no 
obligation  to  pay  for  any  of  the  wool  until  the  delivery  to 
them  of  all  of  it."  There  is  a  reaflSrmance  of  the  doctrine 
of  the  Blackwod  case  and  the  court  declares  that  **If  the 
sheep  had  been  destroyed  by  act  of  God  before  the  spring 
wool  had  been  sheared  and  the  wool  thus  lost,  it  would  hardly 
be  contended  by  any  one  that  the  buyer  would  bear  the  loss 
of  the  wool,  or  could  be  compelled  to  pay  for  it.  He  would 
not  bear  such  loss  because  the  title  to  the  wool  had  not  vested 
in  him,  and  by  the  terms  of  the  contract  was  not  intended  to 
vest  in  him  until  it  had  been  sheared  and  delivered  at  Kings 
City." 

In  what  is  known  as  the  Elgee  Cotton  Case,  22  Wall.  180, 
[22  L.  Ed.  863],  the  United  States  supreme  court  held  that  the 
following  contract  did  not  pass  the  title  but  must  be  con- 
strued as  an  executory  contract  of  sale:  **We  have  this  31st 
day  of  July,  1863,  sold  unto  Mr.  L.  our  crops  of  cotton,  now 
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lying  in  the  county  aforesaid,  numbering  about  2100  bales,  at 
the  price  of  ten  cents  per  pound,  currency,  the  said  cotton 
to  be  delivered  at  the  landing  of  Fort  Adams  and  to  be  paid 
for  when  weighed,  Mr.  L.  agreeing  to  furnish  at  his  cost  the 
bagging,  rope  and  twine  necessary  to  bale  the  cotton  unginned, 
and  we  do  acknowledge  to  have  received,  in  order  to  confirm 
this  contract,  the  sum  of  thirty  dollars.  The  cotton  will  be 
received  and  shipped  by  the  house  of  D.  &  Co.,  New  Orleans, 
and  from  this  date  is  at  the  risk  of  Mr.  L.  This  cotton  is 
said  to  have  weighed  an  average  of  500  lbs.  when  baled." 
After  reciting  the  rules  already  stated  herein  that  must  be 
applied  in  ascertaining  whether  the  contract  constituted  a 
sale,  the  court,  through  Mr.  Justice  Story,  declared:  ''They 
are  in  most  cases  held  to  be  conclusive  tests.  Though  not  sup- 
ported by  all  the  decisions,  they  certainly  are  generally  ac- 
cepted in  England,  and  by  most  of  the  courts  in  this  country. 
In  our  judgment,  therefore,  the  contract  of  July  31,  1863, 
must  be  regarded  as  only  an  agreement  to  sell  and  not  as 
effecting  a  transfer  of  the  ownership.  It  left  the  property  in 
Elgee  where  it  was  before." 

We  consider  the  cases  cited  by  appellant  not  inconsistent 
with  the  foregoing,  in  view  of  their  peculiar  facts.  For  in- 
stance, it  is  clear  that  the  distinguishing  feature  of  Bill  v. 
Fuller,  146  Cal.  50,  [79  Pac.  592],  is  the  fact  that  the  vendee 
was  responsible  for  the  unmerchantable  condition  of  the  fruit. 
It  is  so  declared  in  the  opinion,  as  follows:  '*The  fact  that 
they  had  been  allowed  to  remain  so  long  on  the  trees  and 
thus  become  unfit  for  the  market  was  the  fault  of  the  de- 
fendant, and  he  should  not  be  allowed  to  take  advantage  of 
that  fault." 

After  the  cause  was  submitted  plaintiff  gave  notice  of  mo- 
tion for  leave  to  file  an  amended  complaint  ''according  to  the 
evidence  proved  in  said  cause."  It  does  not  appear,  except 
in  the  opinion  of  the  trial  court,  what  was  the  specific  amend- 
ment desired,  but  it  is  at  least  clear  from  said  opinion  that 
the  judge  consi^lered  the  proposed  amendment  irrelevant.  He 
states  that  the  proposition  was  **  to  set  up  a  contract  of  abso- 
lute sale"  but  that  "unfortunately  for  him  there  was  nothing 
in  the  testimony  that  would  warrant  the  court  in  allowing 
such  an  amendment"    The  trial  judge  was  legally  justified 
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in  taking  this  view  of  the  evidence,  and  having  reached  the 
conclusion  from  the  testimony  of  the  witnesses  that  there  was 
no  sale,  of  course,  it  followed  that  the  motion  to  amend  should 
be  denied.  At  least,  in  the  state  of  the  record,  it  cannot  be 
said  that  there  was  any  abuse  of  discretion  therein. 

It  seems  also  that  a  motion  was  made  to  reopen  the  case 
that  plaintiff  might  offer  additional  evidence  as  to  certain 
words  that  appeared  on  the  checks  received  in  evidence  and 
also  that  defendant  Porter  had  admitted  that  he  bought  said 
grapes  from  plaintiff  and  his  assignors.  There  is  nothing  to 
show  that  this  motion  was  supported  by  aflSdavit  or  other 
evidence  that  might  justify  appellant's  omission  to  present 
the  evidence  before  the  cause  was  submitted.  Besides,  it  ia 
quite  clear  that  the  evidence,  if  received,  would  not  have  pro- 
duced a  different  result,  the  trial  judge  saying:  '*The  motion 
to  set  aside  the  submission  and  introduce  further  testimony 
in  view  of  what  has  already  been  said  would  be  useless  and 
therefore  is  denied." 

Another  motion  seems  to  have  been  made  for  the  court  to 
set  aside  the  judgment  for  the  reason  that  the  judge,  in  his 
opinion,  had  referred  to  the  complaint  as  verified  when,  as  a 
matter  of  fact,  it  was  unverified.  But  it  is  apparent  that  only 
the  trial  judge  could  determine  whether  that  circumstance  was 
a  decisive  factor  in  the  determination  of  the  cause.  In  deny- 
ing the  motion  he  necessarily  decided  that  the  mistake  was  of 
no  consequence.    We  cannot  say  that  he  erred. 

We  have  referred  to  these  assignments  of  error,  although  we 
are  not  directed  to  the  portion  of  the  transcript  containing  the 
record  concerning  them.  We  have  examined  all  the  points, 
indeed,  made  by  appellant,  but  we  see  no  reason  for  disturbing 
the  judgment  of  the  lower  court,  and  it  is  therefore,  aflirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[dr.  No.  1167.    Third  Appellate  IMfltrict.— October  21,  1913.] 

ELMER  E.  NICHOLS,  Respondent,  v.  J.  0.  DAVIS  et  al.. 

Appellants. 

Attachmbnt — Affidavit — Amendment  by  Attorney. — ^Under  sections 
638  and  558  of  the  Code  of  Civil  Procedure,  an  amended  affidavit  in 
attachment  proceedings,  as  well  as  the  original  affidavit,  can  be  mada 
for  the  plaintiff  by  his  attorney. 

Id. — Amendment  or  Ajtidavit — When  Allowable. — ^Under  section  558 
of  the  Code  of  (^vil  Procedure  the  attaching  party  may,  by  amend' 
ment,  supply  that  which,  by  reason  of  inadvertence  or  oversight,  was 
omitted  from  the  affidavit,  but  the  provision  cannot  be  construed 
as  authorizing  the  filing  of  an  affidavit  in  support  of  a  writ  there- 
tofore issued  in  the  absence  of  that  which  constitutes  the  subs^nee 
of  the  act  required  as  a  prerequisite  to  the  issuance  thereof. 

Id. — ^Action  Against  Two  Defendants — Amendment  of  Affidavit  to 
Show. — An  affidavit  on  attachment  in  ap  action  against  two  de- 
'fendants,  which  recites  that  the  attachment  is  not  sought,  and  the 
action  is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  or 
creditors  of  the  "said  defendant,"  may  be  amended  under  section 
558  of  the  Code  of  Civil  Procedure  by  changing  "defendant"  to 
"defendants,"  and  adding  thereafter  the  words  "or  of  either  of  them." 

Id. — Amendment  of  Affidavit— Descwption  of  Contracts. — A  state- 
ment in  the  affidavit  that  the  defendants  are  indebted  to  the  plain- 
tiff upon  seven  express  contracts  for  the  direct  pajrment  of  money 
in  this  state,  and  that  payment  of  the  same  has  not  been  secured, 
may  be  amended  so  as  to  describe  the  contracts,  which  consist  of 
■even  promissory  notes,  by  reference  to  the  complaint,  and  adding 
"that  the  payment  of  the  same  and  each  of  them  and  each  part  of 
them  has  not  been  secured,"  etc. 

Ii>. — Construction  of  Affidavit— Security  for  Notes.— The  affidavit, 
as  thus  amended,  is  not  subject  to  the  criticism  that  from  aught 
that  appears  from  the  affidavit  the  payment  of  some  of  the  promis- 
sory notes  has  been  secured.  The  affidavit  plainly  enough  states 
that  such  contracts  have  not  been  secured,  nor  has  either  of  them 
nor  any  part  thereof  been  secured. 

Id. — Negative  Pregnant — Interpretation  of  Affidavit.— The  rule 
with  regard  to  a  negative  pregnant,  as  also  an  affirmative  pregnant, 
has  reference  more  particularly  to  a  pleading,  which  must  not  be 
ambiguous.  An  affidavit  in  an  attachment  is  not  strictly  a  pleading, 
but  is  more  a  matter  of  evidence,  and  is  to  be  given  a  fair  and 
reasonable  construction  in  arriving  at  ita  meaning. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  refusing  to  dismiss  attachments.  Everett  J.  Brown, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  Pemberton,  Keyes  &  Martin,  and  J.  0.  Davis,  for  Ap- 
pellants. 

J.  A.  Elston,  and  George  Clark,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendants  appeal  from  the  order  deny- 
ing their  motion  to  dismiss  certain  writs  of  attachment  upon 
several  grounds  of  which  only  the  following  are  urged  in  de- 
fendants'  opening  brief:  That  the  affidavits  used  at  the  hear- 
ing '*show  affirmatively  that  there  was  security  in  the  shape 
of  a  lien  on  personal  property";  that  the  affidavit  originally 
filed  was  so  defective  as  not  to  admit  of  amendment  under 
section  558  of  the  Code  of  Civil  Procedure  as  amended  in  1909 
(Stats.  1909,  p.  253) ;  that  the  amended  affidavit  is  fatally 
uncertain. 

1.  Plaintiff  is  the  assignee  of  certain  promissory  notes  as- 
signed to  him  by  the  payee,  the  First  National  Bank  of 
Berkeley.  The  pleadings  in  the  action  are  not  in  the  record, 
but  we  infer  from  what  elsewhere  appears  that  the  notes  in 
question  were  signed  by  both  defendants.  In  his  affidavit, 
defendant,  J.  0.  Davis,  deposed  that  the  "said  notes  are  in 
equity  the  obligations  of  the  said  Keystone  Construction  Com- 
pany, and  that  plaintiff  and  the  said  First  National  Bank 
of  Berkeley  at  the  time  of  the  filing  of  suit  on  said  notes  had 
full  notice  of  such  facts" ;  that,  at  the  time  of  the  execution  of 
said  notes,  the  said  company  was  engaged  in  the  performance 
of  certain  contracts  with  the  city  and  county  of  San  Fran- 
cisco, involving  a  large  amoiint  of  money — stating  the  partic- 
ulars— and  that  said  company,  at  the  request  of  said  bank, 
assigned  to  it  the  said  contracts  as  security  for  the  promissory 
notes  of  said  company  and  other  of  its  debts,  ''which  debts  the 
notes  sued  upon  herein  are  in  equity  a  part."  How  this 
alleged  equity  arises  is  not  shown. 

Witness  Naylor,  vice-president  of  the  bank,  testified  that  the 
Keystone  Construction  Company  ''was  never  in  any  way  con- 
nected with  the  transactions  of  the  loaning  of  the  money  by 
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said  bank  to  J.  0.  Davis";  that  **it  was  never  at  any  time 
intended  by  the  parties  to  the  said  assignments  (of  the  Key- 
stone Company  contracts)  that  the  same  should  be  deemed 
security  for  the  payment  of  the  promissory  notes  hereinbefore 
mentioned.  That  it  was  at  all  times  understood  between  the 
said  bank  and  the  said  company  that  the  assignments  should 
constitute  merely  authorities  to  collect  such  moneys  as  might 
be  collected  by  the  said  bank  from  said  city  and  county  of 
San  Francisco."  Other  statements  are  made  by  the  deponent 
further  explaining  the  relation  of  the  parties,  all  of  which 
controvert  the  claim  made  by  defendants  that  these  Keystone 
Construction  Company  assignments  were  intended  as  security 
for  the  notes  in  suit. 

2.  It  is  contended  that  the  affidavit  filed  on  the  issuing  of 
the  writs  was  ''a  worthless  affidavit,  one  which  was  in  legal 
effect  only  blank  paper,"  and  would  not,  under  section  558 
of  the  Code  of  Civil  Procedure,  justify  the  filing  of  a  new 
affidavit  by  another  affiant  in  such  a  case  as  this."  (Citing 
O'Connell  v.  Walker,  12  Cal.  App.  694,  [108  Pac.  668].)  In 
that  case,  the  objection  arose  out  of  the  statement  as  to  security 
which  was  in  the  alternative.  The  indebtedness  sued  upon  ac- 
crued, and  the  action  was  commenced,  as  we  understand  the 
case,  before  the  amendment  of  section  558  in  1909,  and,  besides, 
the  question  of  the  right  to  amend  did  not  arise  in  the  case. 

The  only  cases  we  have  found  decided  on  appeal  referring 
to  the  amendment  of  the  statute  are  Jensen  v.  Dorr,  157  Cal. 
437,  441,  [108  Pac.  320],  and  Fairbanks,  Morse  <fe  Company  v. 
Oeichell,  13  Cal.  App.  458,  [110  Pac.  331].  In  the  latter  case 
the  notary  who  executed  the  jurat  resided  in  and  was  commis- 
sioned as  a  notary  of  Kern  County.  The  affiant  was  in  the  city 
of  Los  Angeles,  and  the  notary  called  him  up  over  the  tele- 
phone and  took  his  statement  and  administered  the  oath  while 
the  affiant  was  in  Los  Angeles.  The  court,  for  reasons  given, 
said:  ''Inasmuch,  however,  as  the  act  of  Kaye  (the  notary) 
in  administering  the  oath  was  a  nullity,  and  the  purported  affi- 
davit void,  it  follows  that  there  was  nothing  to  amend.  The 
authorized  amendment  of  the  affiant  contemplates  the  existence 
of  an  affidavit.  There  could  be  no  irregularity  in  that  which 
had  no  existence."  Upon  the  point  that  in  the  present  case 
the  amended  affidavit  was  improperly  made  by  the  plaintiff's 
attorney,  the  case  cited  shows  that  an  affidavit  may  be  made  by 
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or  on  behalf  of  the  plaintiff.  (Code  Civ.  Proc,  sec.  538.) 
We  see  no  reason  why  an  amended  affidavit  also  may  not  be 
made  on  behalf  of  the  plaintiff.  Said  section  558  reads  as 
follows:  *'If  upon  such  application,  it  satisfactorily  appears 
that  the  writ  of  attachment  was  improperly  or  irregularly 
issued,  it  must  be  discharged ;  provided,  that  such  attachment 
shall  not  be  discharged  if  at  or  before  the  hearing  of  such 
application,  the  writ  of  attachment,  or  the  aflBdavit,  or  under- 
taking upon  which  such  attachment  was  based  shall  be 
amended  and  made  to  conform  to  the  provisions  of  this 
chapter.''  In  construing  this  section  in  the  case  cited,  Mr. 
Justice  Shaw,  speaking  for  the  court,  said:  ** Under  this  pro- 
viso the  attaching  party  may  by  amendment  supply  that  which, 
by  reason  of  inadvertence  or  oversight,  was  omitted  from  the 
affidavit,  but  the  provision  cannot  be  construed  as  authorizing 
the  filing  of  an  affidavit  in  support  of  a  writ  theretofore  issued 
in  the  absence  of  that  which  constitutes  the  substance  of  the 
act  required  as  a  prerequisite  to  the  issuance  thereof."  In 
that  case,  there  was  in  effect  no  affidavit  at  all,  hence  there  was 
nothing  to  amend,  and  the  statute  gives  authority  only  to 
amend  what  was  in  existence.  That  was  as  far  as  the  case 
called  for  decision.  We  can  conceive  of  an  affidavit  not  ab- 
solutely void  yet  lacking  in  some  substantive  particular,  but 
showing  an  honest  attempt  to  follow  the  statute.  It  is  not 
always  easy  to  distinguish  between  matter  of  form  merely 
and  substance  in  dealing  with  statutory  remedies  and  with 
statements  required  in  affidavits.  We  should  hesitate  to  differ 
from  our  learned  brother  and  it  may  be  that  his  construction 
of  the  statute  is  a  safe  and  sound  one.  In  the  case  in  hand, 
however,  such  construction  may  be  accepted  and  the  order 
appealed  from,  in  our  opinion,  upheld. 

The  original  affidavit  read:  **That  said  attachment  is  not 
sought,  and  the  said  action  is  not  prosecuted  to  hinder,  delay 
or  defraud  any  creditor  or  creditors  of  the  said  defendant." 
In  its  amended  form  it  reads  the  same  down  to  the  word  **  de- 
fendant" which  is  put  in  the  plural,  ** defendants,"  and  the 
words,  **or  of  either  of  them,"  added.  This,  we  think,  was 
allowable.  The  first  affidavit  read:  ** Elmer  E.  Nichols  being 
duly  sworn  says :  that  he  is  the  plaintiff  in  the  above-entitled 
action;  that  said  defendants  in  the  said  action  are  in- 
debted to  him  in  the  sum  of  ten  thousand  ($10,000)  dollars 
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gold  coin  of  the  United  States  over  and  above  all  legal  set- 
oflCs  and  counterclaims  upon  seven  express  contracts  for  the 
direct  payment  of  money"  with  interest  at  seven  per  cent,  and 
payable  in  this  state  and  that  payment  of  the  same  has  not 
been  secured,  etc.  In  the  amended  aflSdavit  these  several  seven 
promissory  notes  are  described,  and  it  is  stated :  *  *  For  a  more 
particular  description  reference  is  made  to  the  verified  com- 
plaint on  file  herein,  which  is  referred  to  and  made  part  of 
this  aflSdavit'';  and,  **that  such  contracts  were  made  and  are 
payable  in  this  state  and  that  the  payment  of  the  same  and 
each  of  them  and  each  part  of  them  has  not  been  secured," 
etc.;  that  **the  plaintiflf  is  absent  from  Alameda  County,  Cali- 
fornia (where  the  action  was  being  tried),  and  will  not  return 
for  four  days.  AflSant  makes  this  aflSdavit  for  and  at  the 
direction  of  plaintiflf,  and  aflSant  is  familiar  with  the  facts." 
This  amended  aflSdavit  extends  and  elaborates  and  partic- 
ularizes what  was  attempted,  but  was  perhaps  imperfectly 
stated  in  the  original  aflSdavit.  There  was  not  in  that  aflSdavit 
an  entire  ''absence  of  that  which  constitutes  the  substance  of 
the  act  required  as  a  prerequisite  to  the  issuance"  of  the  writ. 

3.  We  do  not  think  the  criticism  is  well  founded  that  **from 
aught  that  appeared  from  the  aflSdavit  the  payment  of  some  of 
the  promissory  notes  had  been  secured."  It  is  urged  that  the 
phraseology  with  reference  to  the  security  is  the  **  negative 
pregnant  found  anywhere  in  the  books."  Among  the  facts  to 
be  stated  in  the  aflSdavit  the  statute  reads:  **and  that  such 
contract  was  made  payable  in  this  state  and  that  payment  of 
the  same  has  not  been  secured  by  any  mortgage,"  etc.  The 
language  used  in  the  aflSdavit  is — ''that  payment  of  the  same 
(the  contracts  just  previously  mentioned),  and  of  each  of  them, 
and  of  each  part  of  them  has  not  been  secured,"  etc.  Where 
there  is  a  single  contract  or  promissory  note  it  would  be  suflS- 
cient  to  allege,  in  the  language  of  the  statute,  "that  the  pay- 
ment of  the  same  has  not  been  secured,"  etc.,  without  adding 
"nor  has  any  part  thereof  been  secured." 

It  seems  to  us  that  where  several  contracts  are  the  subject 
of  the  action  it  would  be  a  suflScient  compliance  with  the  stat- 
ute to  allege  "that  such  contracts  w^re  payable  in  this  state, 
and  that  the  payment  of  the  same  has  not  been  secured  by  any 
mortgage, ' '  etc.  Here  the  aflSant  has  gone  further  and  alleged 
"that  each  of  them  and  each  part  of  them  has  not  been  se- 
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cured,"  etc.  The  rule  with  regard  to  a  negative  pregnant  as 
also  an  aflftrmative  pregnant  has  reference  more  particularly  to 
a  pleading  which  must  not  be  ambiguous.  An  aflSdavit  in  an 
attachment  is  not  strictly  a  pleading,  but  is  more  a  matter  of 
evidence  and  is  to  be  given  a  fair  and  reasonable  construction 
in  arriving  at  its  meaning.  So  construed,  the  affidavit  plainly 
enough  states  that  said  contracts  have  not  been  secured,  nor 
has  either  of  them,  nor  has  any  part  thereof  been  secured. 
There  is  in  fact  no  implication  or  admission  that  one  or  more 
of  the  contracts  is  not  secured. 

In  our  opinion,  the  original  affidavit  was  not  a  nullity ;  that 
it  was  capable  of  amendment  and  as  amended  it  was  sufficient 
to  justify  the  writ. 

The  order  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  215.    Third  Appellate  District.— October  21,  1913.] 
THE  PEOPLE,  Respondent,  v.  H.  E.  HARTMAN,  Appellant. 

Criminal  Law  —  Appeal  —  Nonappealable  Obders. — No  appeal  lies 
from  a  motion  in  arrest  of  judgment,  or  from  the  verdict,  or  from  an 
order  suspending  judgment  and  placing  the  defendant  on  probation. 

Id. — Obdeb  Denying  New  Trial — ^Whether  Appealable. — The  word 
"order,"  in  section  1247  of  the  Penal  Code  providing  for  the  making 
of  the  record  upon  appeal  from  "any  judgment  or  order"  in  a  crim- 
inal proceeding,  is  not  restricted  to  an  order  made  after  judgment, 
but  the  language  of  the  section  is  broad  enough  to  include  an  order 
refusing  the  defendant  a  new  trial  before  judgment,  notwithstanding 
the  provisions  of  section  1239  allowing  an  appeal  from  "any  order 
made  after  judgment,"  especially  in  view  of  section  1237  expressly 
giving  the  right  of  appeal  from  an  order  denying  a  motion  for  a  new 
trial. 

Divorce— Decree  for  Alimony — Support  of  Child.— Where  it  is  or- 
dered, in  an  action  by  a  wife  for  a  divorce,  "that  the  entire  care, 
.custody  and  control  of  Dorothy  M.  Hartman,  the  minor  child  of 
said  parties  to  this  action,  be  and  the  same  is  hereby  awarded  to 
the  plaintiff  together  with  the  sum  of  twenty  dollars  per  month  for 
her  Aupport  and  maintenance,"  the  decree  is  not  to  be  construed 
as  requiring  the  husband  to  contribute  to  the  support  of  ths  child. 
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CBiiaNAL  Law — Failukb  of  Parent  to  Support  Chili>— Effbct  of  Di- 
vorce.— ^Where  the  custodj  of  a  ininor  child  has  been  awarded  to  the 
wife  in  an  action  for  divorce,  and  the  decree  does  not  require  the 
husband  to  contribute  to  its  support,  he  is  not  liable  to  a  criminal 
prosecution  under  section  270  of  the  Penal  Code  for  omitting  to 
provide  the  child  with  necessaries,  in  the  absence  of  proceedings 
und«r  sections  138  and  139  of  the  Civil  Code  to  require  him  to  con- 
tribute to  the  child's  support. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
cino County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Preston  &  Preston,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chaa.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  convicted  by  a  jury  upon 
an  information  charging  a  violation  of  section  270  of  the 
Penal  Code,  the  charging  portions  of  said  information  being 
as  follows: 

"The  said  defendant  on  or  about  the  1st  day  of  January, 
A.  D.  1912,  at  the  said  Mendocino  County,  state  of  California, 
and  before  the  filing  of  this  information  did  then  and  there, 
and  ever  since  said  date,  willfully,  unlawfully  and  feloniously 
omit  without  lawful  or  any  excuse  to  furnish  necessary  food, 
clothing,  shelter  or  medical  attendance  for  his  child  named 
Dorothy  Maxine  Hartman ;  the  said  child  being  then  and  there 
under  five  years  of  age  and  dependent  on  said  defendant  for 
food,  clothing,  shelter  and  medical  attendance,  contrary  to  the 
form,''  etc.  Dated  September  18,  1912.  The  verdict  was  as 
follows:  '*We  the  jury  find  the  defendant  guilty  as  charged 
in  the  information,  but  with  a  strong  recommendation  that  he 
be  placed  on  probation  so  long  as  he  pays  the  amount  agreed 
on  with  his  wife.*'  At  the  time  appointed  for  judgment,  de- 
fendant interposed  a  motion  for  a  new  trial  on  the  statutory 
grounds  and  also  a  motion  in  arrest  of  judgment  on  several 
grounds  among  which  were — That  the  information  does  not 
state  facts  sufficient  to  constitute  a  public  offense ;  that  it  fails 
to  state  that  the  minor  child  is  in  a  dependent  and  destitute 
condition ;  or  that  defendant  is  under  legal  liability  to  support 
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said  child ;  or  that  the  offense  charged,  if  any,  was  committed 
in  Mendocino  County.  The  record  proceeds:  ''The  court 
denied  the  same,  and  thereupon  pronounced  its  judgment  that 
whereas  you,  the  said  H.  E.  Hartman,  having  been  duly  con- 
victed in  this  court  of  the  crime  of  felony,  to  wit,  failure  to 
support  your  minor  child,  it  is  therefore  ordered,  adjudged  and 
decreed  that  you,  the  said  H.  E.  Hartman,  having  been  duly 
convicted  in  this  court  of  the  crime  of  felony,  to  wit,  failure 
to  support  your  minor  child,  and  that  you  be  placed  on  pro- 
bation, and  it  is  further  ordered  that  you  pay  $10  per  month 
on  the  15th  of  every  month  beginning  April  15th,  1913,  for 
this  period  of  two  years,  for  the  support  of  said  minor  child. 
It  is  also  further  ordered  that  you  pay  said  amount  on  the 
15th  day  of  every  month  to  the  probation  officer,  under  whose 
charge  you  are  placed  till  the  15th  of  March  two  years  hence. 
Pronouncement  of  judgment  is  hereby  suspended.  The  de- 
fendant then  gave  notice  that  he  hereby  appeals  to  the  district 
court  of  appeals  .  .  .  from  the  order  denying  the  defendant's 
motion  in  arrest  of  judgment,  also  from  the  order  denying 
his  motion  for  a  new  trial,  and  also  from  the  order  suspending 
judgment  and  placing  this  defendant  on  probation,  and  from 
the  whole  and  every  part  of  each  of  said  orders." 

No  appeal  lies  from  a  motion  in  arrest  of  judgment  or  from 
the  verdict,  {People  v.  Lonnen,  139  Cal.  634,  [73  Pac.  586].) 
Nor  is  there  an  appeal,  so  far  as  we  are  advised,  from  the 
order  suspending  judgment  and  placing  defendant  on  proba- 
tion. 

The  attorney-general  makes  the  point  that  "while  the  Penal 
Code  has  not  repealed  the  section  which  states  that  in  a  crim- 
inal case  a  defendant  may  appeal  from  an  order  denying  a 
motion  for  new  trial*' — section  1237  specifically  provides  that 
an  appeal  may  be  taken  by  a  defendant  from  an  order  denying 
a  motion  for  a  new  trial — "the  statute  has  utterly  failed  to  pro- 
vide machinery  for  taking  an  appeal"  from  such  order.  .  .  . 
"Up  to  this  time  neither  the  supreme  court  nor  the  district 
court  of  appeal  has  made  or  formulated  any  rule  providing  how 
a  defendant  shall  take  an  appeal  from  an  order  denying  a  mo- 
tion for  new  trial  in  a  criminal  case. "  It  is  pointed  out  that 
prior  to  the  amendment  of  section  1240  of  the  Penal  Code 
(Stats.  1909,  p.  1086)  the  appeal  from  such  order  was  taken 
under  that  section.    But,  as  it  has  read  since  1909,  it  applies 
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only  to  appeals  by  the  j^eople.  Attention  is  called  to  section 
1239  which  provides  how  an  appeal  may  be  taken  *'from  a 
judgment"  or  from  an  ** order  made  after  judgment,"  which, 
it  is  claimed,  cannot  be  used  to  perfect  an  appeal  from  an 
order  made  before  judgment,  8U,ch  as  is  an  order  denying  a 
motion  for  a  new  trial.  Finally,  it  is  contended  that,  while 
section  1247  of  the  Penal  Code  treats  of  making  up  of  the 
record  on  appeal,  the- word  ** order"  used  in  the  section  has 
reference  only  to  '*an  order  made  after  judgment"  as  pro- 
vided in  section  1239.  Section  1247  reads:  **Upon  any  ap- 
peal being  taken  from  any  judgment  or  order  of  the  superior 
court  to  the  supreme  court  or  district  court  of  appeal,  in  any 
criminal  proceeding,  where  such  appeal  is  allowed  by  law" — 
and  then  follow  directions  for  making  up  the  record.  (Stats. 
1911,  p.  692.)  Section  1241  of  the  Penal  Code  provides  as 
follows:  **Any  announcement  of  an  appeal  made  in  open 
court  by  either  the  defendant  or  the  people,  must  be  by  the 
clerk  immediately  entered  in  the  minutes  of  the  court,"  whose 
failure  to  do  so  * 'shall  in  no  way  aflfect  or  invalidate  the 
appeal."  We  have  seen  that  the  right  of  appeal  from  an 
order  denying  a  motion  for  a  new  trial  is  expressly  given  by 
section  1237 ;  that  '*any  announcement  of  appeal  made  in  open 
court  by  either  the  defendant  or  the  people"  must  be  at  once 
entered  in  the  minutes  (sec.  1241)  and  that  **upon  any  appeal 
being  taken  from  any  judgment  or  order  ...  in  any  criminal 
proceeding,  where  such  appeal  is  allowed  by  law,"  the  defend- 
ant may  make  an  application,  under  section  1247,  for  the  tran- 
scription of  the  reporter's  notes,  etc.  By  section  1247a,  it  is 
provided  that  after  these  notes  have  been  filed  with  the  clerk 
and  corrections,  if  any,  are  made,  and  the  judge  has  certified 
the  transcription  as  correct,  the  clerk  "must  immediately 
transmit  the  same  to  the  court  to  which  the  appeal  was  taken, 
and  thereupon  it  shall  become  a  part  of  the  record  upon  ap- 
peal." In  the  present  case,  the  trial  court  suspended  the 
pronouncement  of  judgment,  as  it  was  authorized  to  do  under 
section  1203  of  the  Penal  Code,  and  placed  the  defendant  upon 
probation.  If  there  was,  then,  no  judgment  from  which  de- 
fendant could  appeal  the  only  course  open  by  which  to  have 
the  proceedings  reviewed  was  by  an  appeal  from  the  order 
denying  his  motion  for  a  new  trial.  It  is  of  this  remedy 
which  the  attorney-general  would  deprive  him.    Under  this 
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view  of  the  law  now  urged  upon  us,  there  is  no  way  by  which 
a  convicted  defendant  who  has  been  placed  upon  probation 
can  have  his  trial  examined  into  on  appeal  unless  judgment  of 
conviction  and  sentence  has  been  pronounced  upon  him  by  the 
court.  We  are  unwilling  to  hold,  as  is  contended,  that  the 
order  referred  to  in  section  1247  is  an  order  made  after  judg- 
ment, thus  leaving  the  defendant  remediless  by  appeal.  The 
statute  reads:  "Upon  any  appeal  being  taken  from  any  judg- 
ment or  order  of  the  superior  court,*'  etc.  This  language  is 
broad  enough  to  include  the  order  in  question  notwithstanding 
the  provisions  of  the  preceding  section  1239  allowing  an  appeal 
from  **any  order  made  after  judgment,"  especially  in  view  of 
section  1237  expressly  giving  the  right  of  appeal  from  an  order 
denying  a  motion  for  a  new  trial. 

The  court  instructed  the  jury  "that  the  time  covered  by  the 
information  is  from  on  or  about  January  1,  1912,  up  to  the 
date  of  filing  the  information  which  is  the  18th  day  of  Sep- 
tember, 1912." 

It  appeared  that  the  defendant  and  Blanch  Hartman  were 
married  December  15,  1907,  ten  days  after  the  child  in  ques- 
tion was  bom.  They  separated  less  than  a  year  thereafter. 
Blanch  Hartman  commenced  her  action  for  divorce  on  the 
ground  of  desertion,  and  summons  was  served  on  defendant 
September  23, 1910.  The  prayer  of  the  complaint  was  for  the 
custody  and  care  of  the  child  and  ten  dollars  per  month  for 
plaintiff's  support  and  maintenance.  The  defendant  failed  to 
answer,  and,  on  his  default,  the  interlocutory  decree  was  en- 
tered, November  10,  1910,  in  which  it  was  "ordered  that  the 
entire  care,  custody  and  control  of  Dorothy  M.  Hartman,  the 
minor  child  of  said  parties  to  this  action,  be  and  the  same  is 
hereby  awarded  to  the  plaintiff,  together  with  the  sum  of 
twenty  ($20.00)  dollars  per  month  for  her  support  and  main- 
tenance, payable  on  the  second  Monday  of  each  and  every 
month  hereafter  commencing  with  the  14th  day  of  November, 
1910."  The  final  decree  was  made  and  entered  on  November 
24,  1911,  in  which  the  order  as  to  the  care  and  custody  of  the 
child  and  the  support  and  maintenance  of  the  wife  is  the  same 
as  in  the  interlocutory  decree. 

The  natural  as  well  as  the  grammatical  construction  of  the 
language  of  the  decree  is  that  the  award  of  twenty  dollars  per 
month  was  for  the  support  and  maintenance  of  the  wife  and 
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was  in  accordance  with  the  prayer  of  the  complaint  except  that 
it  was  for  twenty  dollars  instead  of  ten  dollars  per  month. 
If  there  is  any  doubt  as  to  the  construction  to  be  given  the 
decree  the  defendant  is  entitled  to  the  benefit  of  such  dbubt. 
The  defendant  testified  that  he  did  not  know  until  the  action 
was  brought  that  the  decree  contained  any  provision  for  sup- 
port and  there  was  no  evidence  that  he  was  ever  served  with 
a  copy  or  knew  of  its  provisions  further  than  generally  that 
a  decree  of  divorce  had  been  granted  to  his  wife.  The  evi- 
dence was  that  the  child  has  been  in  the  care  and  custody 
of  Mrs,  Hartman's  parents  the  most  of  the  time  since  its 
birth  and  during  the  entire  period  charged  in  the  informa^ 
tion.  There  is  no  evidence  that  the  child  failed  to  receive  all 
"necessary  food,  clothing,  shelter  or  medical  attendance,'*  or 
that  it  suflEered  for  the  want  of  any  of  the  necessaries  of  life. 
There  was  evidence  that,  some  time  before  the  divorce,  defend- 
ant paid  to  the  grandparents  ten  dollars  per  month  for  four 
months,  but  has  not  contributed  anything  toward  its  support 
since  that  time  except  ten  dollars  sent  his  wife  about  the  time 
the  divorce  was  granted.  There  was  evidence  tending  to  show 
that  he  was  able  at  some  of  this  time  to  have  contributed  toward 
its  support  and  there  was  evidence  that  during  much  of  the 
time  he  was  sick  and  unable  to  earn  any  money — once  having 
been  operated  on  for  appendicitis,  and  for  some  months  con- 
fined to  a  hospital.  The  evidence,  however,  was  sufficient  to 
warrant  the  implied  finding  of  the  jury  that,  during  the  period 
from  Ja^uary  1, 1912,  to  September  18, 1912,  defendant  could 
have  contributed  to  the  child's  support  had  he  been  so  dis- 
posed. The  question  is — ^Was  he  under  any  legal  obligation 
to  do  sot 

The  trial  court  gave  the  following  instruction  to  the  jury: 
"I  charge  you  that  in  this  case,  if  you  find  that  in  the  decree 
of  divorce  the  court  ordered  the  defendant  here  to  pay  the  sum 
of  $20  per  month  toward  the  care,  custody,  and  education  of 
the  minor  child  named,  then  it  became  the  duty  of  this  de- 
fendant to  pay  such  sum  as  required  by  the  court,  and  the 
same  became  a  legal  charge  against  said  defendant,  and  it  was 
the  duty  of  this  defendant  to  pay  the  same,  even  though  he 
was  deprived  of  the  custody  of  the  child  by  the  decree  of 
divorce."  The  court  also  charged  the  jury:  **that  if  you  be- 
lieve from  the  evidence  in  this  case  beyond  a  reasonable 
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doubt  th^t  said  defendant  was  able  during  said  period  (Jan- 
uary I,  1912,  to  September  18,  1912),  to  contribute  toward 
furnishing  the  necessary  food,  clothing,  shelter  or  medical 
attendance  for  his  said  child,  and  that  he  willfully  omitted  to 
do  so  without  lawful  excuse,  then  it  is  your  duty  to  find  the 
defendant  guilty  as  charged  in  the  information,  no  matter 
what  his  condition  has  been  since  said  time  nor  what  it  may 
be  at  the  present  time.''  The  court  instructed  the  jury  fur- 
ther— **that  it  is  the  law  of  this  state  that  a  parent  who  will- 
fully omits  without  lawful  excuse  to  furnish  necessary  food, 
clothing,  shelter  or  medical  attendance  for  his  minor  children, 
is  guilty  of  a  crime,  and  may  be  prosecuted  therefor  ii4  the 
name  of  the  people  of  the  state  of  California.  I  charge  you, 
therefore,  in  this  case  that  if  the  court  in  the  decree  of  divorce 
ordered  this  defendant  to  pay  the  sum  of  $20  per  month  or  any 
other  sum  toward  the  support  of  this  child  it  was  his  duty  to  do 
so  and  if  he  willfully  omitted  to  do  so  without  any  lawful  ex- 
cuse therefor  as  charged  in  the  information,  then  you  should 
find  the  defendant  guilty  as  charged  in  the  information.*' 

It  will  be  observed  that  the  court  did  not  instruct  the  jury 
that  the  divorce  decree  placed  any  duty  upon  defendant  to 
support  his  child  but  left  the  question  of  its  interpretation 
with  the  jury.  The  decree  was  introduced  and  admitted  for 
the  purpose  of  showing  that  by  its  terms  it  imposed  this 
duty  upon  defendant  and  the  jury  so  construed  it.  We  do 
not  think  it  warranted  such  construction.  The  theory  of  the 
prosecution  was  that  this  decree  placed  upon  defendant  this 
duty,  and  he  having  failed  to  show  any  lawful  excuse  for  its 
nonperformance,  the  verdict  of  guilty  necessarily  followed; 
and  it  is  contended  that  the  fact  that  the  child  was  cared  for 
willingly  by  its  grandparents  furnished  no  suflBcient  excuse 
for  defendant's  failure  of  duty  put  upon  him  by  the  decree 
of  divorce. 

In  the  Matter  of  McMuUin,  164  Cal.  504,  [129  Pac.  773], 
the  decree  of  divorce,  upon  substituted  service  of  defendant, 
was  granted  in  .the  state  of  Nevada  and  awarded  the  care  and 
custody  of  the  children  of  the  marriage  to  the  plaintiff  with 
provision  for  her  and  their  support.  She  came  into  this  state . 
and  instituted  guardianship  proceedings  upon  the  person  and 
estate  of  her  minor  child,  Juanita.  Later,  McMullin,  defend- 
ant in  the  action  for  divorce,  was  held  to  answer  in  the 
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superior  court  by  a  magistrate  for  a  violation  of  section  270 
of  the  Penal  Code,  in  failing  to  provide  his  minor  child, 
Juanita,  with  necessary  food,  clothing,  shelter,  and  medical 
attendance.  It  was  held,  on  habeas  corpus,  that,  while  the 
decree  of  divorce  must  be  given  full  credit  in  this  state,  the 
order  for  payment  of  money  to  support  the  child  cannot  be 
enforced  against  the  petitioner;  that,  there  being  no  enforce- 
able decree  for  the  support  of  the  child,  its  custody  having 
been  given  to  the  wife,  section  196  of  the  Civil  Code  made  it 
her  duty  to  give  the  child  * 'support  and  education  suitable  to 
his  circumstances,"  there  having  been  no  **  valid  adjudication 
equivalent  to  an  order  made  under  a  power  similar  to  that 
granted  by  section  139  of  our  Civil  Code,  by  which  the  hus- 
band is  obligated  to  support  his  progeny  while  denied  their 
custody."  As  we  understand  this  decision,  it  is  authority  for 
holding  that  where,  in  a  divorce  proceeding,  the  custody  of  a 
minor  child  is  given  the  mother  and  no  provision  in  the  de- 
cree is  made  for  the  support  of  such  child  by  the  father,  the 
parent  entitled  to  the  custody  of  the  child  must  support  it. 
By  supplementary  proceedings,  in  a  proper  case,  the  court 
may,  under  sections  138  and  139  of  the  Civil  Code,  require 
the  parent  who  has  not  the  custody  of  the  child  to  contribute 
to  its  support,  but  until  some  such  proceeding  is  had  his  fail- 
ure to  so  contribute  to  the  child  *s  support  cannot  be  made  the 
ground  of  a  criminal  proceeding  under  section  270  of  the  Penal 
Code.  In  the  case  cited  the  court  said:  **The  legal  effect, 
then,  of  both  the  Nevada  decree  and  the  guardianship  decree 
was  to  give  the  mother  the  custody  and  control  of  the  children, 
tviihout  charging  upon  the  husband  their  support.  Under  sec- 
tion 196  of  the  Civil  Code  this  situation  prima  fade  relieves 
the  husband  of  the  duty  of  support  and  casts  it  on  the  wife. ' ' 
The  principle  would  seem  to  apply  as  well  to  a  domestic  de- 
cree as  to  a  foreign  decree,  the  determining  fact  being,  as  here, 
that  it  devolved  no  duty  on  the  father  and  did  devolve  it  on 
the  mother. 

In  the  case  of  People  v.  Schlott,  162  Cal.  347,  [122  Pac. 
846] ,  which  was  a  prosecution  under  section  270  of  the  Penal 
Code,  the  duty  of  the  divorced  husband  to  provide  for  the 
child's  support  was  held  to  have  devolved  upon  him  because 
the  decree  expressly  required  this  of  him,  and  therein  consti- 
tuted the  distinguishing  difference  between  that  case  and 
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Selfredge  v.  Paxton,  145  Cal.  713,  [79  Pac.  425].  In  review- 
ing the  decision  of  the  district  court  of  appeal  from  the  first 
district,  in  the  Schlott  case  (opinion  by  the  late  Mr.  Justice 
Hall,  12  Cal.  App.  Dec.  523),  the  supreme  court  does  not  ex- 
press dissent  from  the  reasoning  of  that  decision  when  applied 
to  a  case  where  the  divorce  decree  imposes  no  duty  on  the  hus- 
band and  father  to  contribute  to  the  support  of  the  child  whose 
custody  is  given  to  the  wife  and  mother.  Judge  Hall  there 
took  the  view  that,  under  our  statutes  and  the  decisions  of  the 
supreme  court  by  him  pointed  out,  the  duty  to  furnish  the 
child  with  food,  etc.,  "is  upon  the  parent  entitled  to  its 
custody"  (Civ.  Code,  sec.  196),  and  in  Ex  parte  McMidlin  it 
was  expressly  held  that  **this  situation  prima  facie  relieves 
the  husband  of  the  duty  of  support  and  casts  it  upon  the 
wife.''  This  view  of  the  law  we  must  accept  and  enforce 
though  not  in  accord  with  that  expressed  by  us  when  the  case 
was  before  us.  {In  re  McMulUn,  19  Cal.  App.  481,  [126  Pac. 
368] .)  The  instructions  of  the  learned  trial  judge  were  based 
upon  an  erroneous  view  of  the  law  and  necessarily  misled  the 
jury  to  defendant's  prejudice. 

Defendant  contends  with  some  reason  that  where,  as  here, 
the  child  was  willingly  and,  apparently,  well  and  adequately 
cared  for  by  its  grandparents  during  the  period  charged,  the 
omission  by  defendant  to  furnish  necessaries  is  not  sufiScient 
to  make  out  a  crime  under  section  270  of  the  Penal  Code.  The 
section  declares  the  parent  guilty  of  a  felony  '*who  willfully 
omits,  without  lawful  excuse,  to  furnish  necessary  food,  cloth- 
ing, shelter  or  medical  attendance  for  his  child."  There  was 
evidence  that  defendant  had  offered  to  take  the  child  and  sup- 
port it,  but  as  he  was  not  entitled  to  its  custody  this  offer 
probably  cannot  avail  him.  The  grandmother  of  the  child 
testified  that  defendant  had  not  been  asked  by  the  grand- 
parents to  contribute  to  the  child's  support  during  the  period 
charged  in  the  information,  although,  as  has  been  stated,  de- 
fendant agreed  some  years  before  to  pay  them  $10  per  month 
for  that  purpose  and  paid  this  sum  for  four  months  but  made 
no  further  payments.  The  complaining  witness,  Mrs.  Hart- 
man,  testified  that,  in  the  latter  part  of  1911,  she  wrote  de- 
fendant for  money  for  the  child's  support  then  in  the  keeping 
of  its  grandparents,  to  which  he  replied  that  he  would  take 
the  baby  ''and  support  her  at  his  home  and  keep  her  until  I 
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wanted  her,  but  that  was  not  the  ruling  of  the  court  I  was 
supposed  to  have  her  and  I  could  not  afford  to  pay  for  her 
board  and  have  her  with  me.  ...  Q.  And  from  that  time 
until  this  you  have  never  made  any  demand  on  him  for  sup- 
port? A.  No.  Q.  And  you  think  that  was  about  Novem- 
ber, 1911 1  A.  Well,  I  couldn't  swear  to  that.  Q.  Anyway 
it  was  last  fall  1  A.  Yes,  sir,  last  fall.  .  .  .  Q.  Then  from 
the  fall  of  1911  to  the  time  you  started  the  suit  (which  was 
in  September,  1912),  you  never  even  so  much  as  asked  him 
for  support  for  the  child  any  more  did  you  1  A.  No,  not  that 
I  can  remember."  She  testified  that  there  was  an  understand- 
ing between  herself  and  husband  before  the  divorce  decree 
was  entered  that  she  would  not  call  upon  him  for  money  until 
she  needed  it.  They  were  talking  about  the  divorce  and  she 
did  not  want  him  to  oppose  it  and  he  insisted  as  a  condition 
of  not  doing  so  that  nothing  should  go  in  the  decree  about 
support.  She  refused  to  agree  that  no  provision  should  be 
made  for  her  support  and  insisted  on  the  decree  giving  her 
ten  dollars,  because,  as  she  said,  she  could  not  trust  his  word, 
but  she  agreed  not  to  call  on  him  for  it  unless  she  needed  it. 
This  agreement  cannot  be  taken  as  affecting  in  any  way  the 
terms  of  the  decree  and  it  is  significant  only  as  tending  to  ex- 
cuse defendant  for  omitting  to  support  the  child  except  when 
called  upon  to  do  so. 

Defendant  cites  several  cases  which  lend  support  to  his  con- 
tention. 

A  Missouri  statute  (Rev.  Stats.  1909,  sec.  4492)  provides 
that  if  any  father  without  lawful  excuse  fails  to  provide  such 
infant  with  necessary  food,  etc.,  he  shall  be  punished.  De- 
fendant and  his  wife  separated,  the  wife  going  to  her  father's 
house  taking  with  her  one  child  of  the  mariage,  and  another 
was  bom  at  the  house  of  the  wife's  father,  and  both  children 
were  there  supplied  with  all  necessary  food,  etc.  Defendant, 
after  the  separation,  contributed  nothing  to  their  support.  It 
was  held  that  ''necessary"  food,  clothing  and  lodging,  used 
in  the  statute,  is  food,  etc.,  which  the  infant  actually  needed 
at  the  time;  and  that  as  the  infant  children  were  receiving 
necessary  food,  etc.,  defendant  was  not  guilty.  {State  v. 
Thornton,  232  Mo.  298,  [32  L.  R.  A.  (N.  S.)  841,  134  S.  W. 
519].)  Said  the  court:  **The  legislature  did  not  enact  this 
law  for  the  purpose  of  punishing  the  parents  for  failure  to 
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do  their  duty  as  such.  Such  a  purpose  would  smack  too 
strongly  of  paternal  government.  The  only  legitimate  object 
of  the  statute  is  to  secure  to  infants,  who  are  in  future  to 
become  citizens  of  the  state,  proper  care;  such  care  as  is 
necessary  to  protect  their  lives  and  health.  In  other  words, 
to  prevent  destitution.  It  follows  from  the  foregoing  that  if 
the  infant  children  are  receiving  food,  clothing  and  lodging 
from  any  source,  there  is  no  occasion  for  the  state  to  interfere 
by  penal  law  or  otherwise.**  Again:  **The  statute  penalizes 
the  refusal  of  the  father  to  supply  necessary  food,  etc.  Under 
the  law  pertaining  to  necessaries,  a  necessary  article  is  one 
which  the  party  actually  needs.  It  is  not  enough  to  show  that 
the  article  is  per  se  classed  as  necessary,  such  as  food  and 
clothing.  It  must  be  actually  needed  at  the  time.'*  Some 
other  cases  to  like  effect  are  cited. 

We  are  urged  to  give  a  construction  to  section  270  of  the 
Penal  Code  in  harmony  with  these  decisions.  We  are  not  pre- 
pared to  accept  unqualifiedly  the  doctrine  of  the  case  cited, 
and,  as  we  think  the  case  in  In  re  McMullin  is  decisive  of  the 
question  here,  we  express  no  opinion  as  to  the  scope  and  mean- 
ing of  section  270. 

The  order  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  20, 1913. 


[Crim.  No.  482.    First  Appellate  I>iatrict.— October  25,  1913.] 
THE  PEOPLE,  Appellant,  v.  W.  W.  FRASER,  Respondent. 

Cbiminal  Law — 'Fuasq  False  Birth  Cketificate. — A  birth  certificate 
is  not  an  ^'instrument"  within  the  meaning  of  the  term  as  used  in 
section  115  of  the  Penal  Code,  which  makes  it  a  felony  to  procure 
the  filing  or  recording  of  a  false  or  forged  instrument  in  any  public 
office  of.  the  state. 

Id. — Recording  False  Instrument — Meaning  of  "Instrument." — The 
word  "instrument"  as  used  in  section  115  of  the  Penal  Code,  is  lim- 
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ited  in  its  meaning  and  application  to  that  class  of  instraments  in- 
variably referred  to  throughout  our  statutes. 
Id, — Definition  of  Wobld  "Instbument." — Generally  the  term  "instru- 
ment" as  applied  to  documents  necessarily  imports  a  paper  writing; 
but  every  paper  writing  is  not  necessarily  an  instrument  within  the 
settled  statutory  meaning  of  the  term.  With  reference  to  writings 
the  term  "instrument"  as  employed  in  our  statutes  has  been  defined 
to  mean  an  agreement  expressed  in  writing,  signed  and  delivered 
by  one  person  to  another,  transferring  the  title  to  or  creating  a  lien 
on  real  property,  or  giving  a  right  to  a  debt  or  duty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  sustaining  a  demurrer  to 
an  information.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  J.  H.  Riordan,  Deputy  At- 
torney-General, C.  M.  Fickert,  District  Attorney,  and  Louis 
Ferrari,  Assistant  District  Attorney,  for  Appellant. 

D.  J.  Hall,  and  C.  A.  O'Dell,  for  Respondent. 

LENNON,  P.  J. — The  defendant  in  this  case  was  charged 
in  an  information  filed  in  the  city  and  county  of  San  Fran- 
cisco, with  having  violated  section  115  of  the  Penal  Code, 
which  reads  as  follows:  *' Every  person  who  knowingly  pro- 
cures or  offers  any  false  or  forged  instrument  to  be  filed,  regis- 
tered, or  recorded  in  any  public  oflSce  within  this  state,  which 
instrument,  if  genuine,  might  be  filed,  or  registered,  or  re- 
corded under  any  law  of  this  state  or  of  the  United  States,  is 
guilty  of  a  felony." 

The  instrument  referred  to  in  the  charging  part  of  the  in- 
formation was  set  out  in  full,  and  purports  to  be  a  duplicate 
certificate  of  birth  signed  by  the  defendant,  wherein  he,  as 
the  attending  physician,  certified  that  on  September  10,  1910, 
he  attended  the  birth  of  a  male  child  in  the  city  and  county 
of  San  Francisco,  named  Charles  Euj?ene  Slingsby;  that  the 
name  of  the  father  of  said  child  was  Charles  Henry  Reynard 
Slingsby,  and  that  the  maiden  name  of  the  mother  of  said  child 
was  Dorothy  Morgan  Cutler. 

The  information  further  alleged  that  the  defendant  unlaw- 
fully, willfully,  feloniously,  and  knowingly  procured  said  oer- 
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tificate  to  be  filed,  registered,  and  recorded  in  the  oflBce  of  the 
state  board  of  health,  in  which  office  said  certificate,  if  genuine, 
might  have  been  filed,  registered,  and  recorded  under  the  laws 
of  the  state  of  California. 

It  was  specifically  charged  in  the  information  that  said  cer- 
tificate was  false  in  the  particulars  that  neither  of  the  parties 
mentioned  therein  was  respectively  the  father  or  mother  of 
the  said  child;  that  the  real  father  and  mother  of  the  said 
child  were  respectively  one  Peter  Colvin  and  one  Lillian  An- 
derson, all  of  which,  the  information  alleged,  the  defendant 
well  knew  at  the  time  he  procured  said  certificate  to  be  filed, 
registered,  and  recorded. 

The  defendant's  demurrer  to  the  information  was  allowed 
by  the  court,  and  the  people  have  appealed. 

It  appears  from  the  record  before  us  that  the  demurrer  was 
allowed  solely  upon  the  ground  that  the  information  did  not 
state  facts  sufScient  to  constitute  a  public  offense.  In  our 
opinion  the  demurrer  upon  the  ground  stated  was  well  taken 
and  rightfully  allowed. 

A  birth  certificate  is  not  an  instrument  within  the  meaning 
of  the  term  as  used  in  section  115  of  the  Penal  Code.  The 
context  of  that  section  does  not  indicate  that  the  term  ''in- 
strument" as  employed  therein  was  intended  to  mean  any- 
thing different  in  form  and  effect  from  the  ** instrument" 
repeatedly  referred  to  in  numerous  and  various  other  sections 
of  our  code  system.  Nothing  to  the  contrary  appearing 
(either  expressly  or  impliedly)  from  the  language  of  the  code 
section  under  discussion,  it  is  inconceivable  that  the  legisla- 
ture intended  that  the  word  '* instrument"  as  used  in  that  sec- 
tion should  have  any  different  or  broader  meaning  than  that 
uniformly  contemplated  by  every  other  code  sectipn  wherein 
the  word  is  to  be  found.  It  must  therefore  be  presumed  that 
the  word  '^ instrument"  as  used  in  section  115  of  the  Penal 
Code,  is  limited  in  its  meaning  and  application  to  that  class 
of  instruments  invariably  referred  to  throughout  our  statutes. 
{Hoag  V.  Howard,  55  Cal.  564;  MiUer  v.  Dunn,  72  Cal.  462, 
[1  Am.  St.  Rep.  67,  14  Pac.  27].) 

Generally  the  term  '* instrument"  as  applied  to  documents 
necessarily  imports  a  paper  writing ;  but  every  paper  writing 
is  not  necessarily  an  instrument  within  the  settled  statutory 
meaning  of  the  term.    "With  reference  to  writings  the  term 
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*' instrument"  as  employed  in  our  statutes  has  been  defined 
to  mean  an  agreement  expressed  in  writing,  signed,  and  de- 
livered by  one  person  to  another,  transferring  the  title  to  or 
creating  a  lien  on  real  property,  or  giving  a  right  to  a  debt 
or  duty.  (Hoag  v.  Howard,  55  Cal.  564;  Foorman  v.  Wal- 
lace, 75  Cal.  552,  [17  Pac.  680].)  This  definition  of  the  term 
as  applied  to  writings  contemplated,  created,  and  controlled 
by  various  code  provisions,  has  been  repeatedly  followed  and 
applied  in  a  variety  of  cases.  Thus,  for  example,  it  has  been 
held  that  a  notice  of  Us  pendens  is  not  an  instrument  in  the 
sense  contemplated  by  our  statutes  {Wamock  v.  Harlow,  96 
Cal.  298,  [31  Am.  St.  Rep.  209  31  Pac.  166] ) ;  that  a  map  is 
not  an  instrument  within  the  meaning  of  the  recording  act 
(Colton  L.  i&  W.  Co.  V.  Swartz,  99  Cal.  278,  [33  Pac.  878]) ; 
that  neither  an  attachment  nor  a  judgment  is  an  instrument 
within  the  meaning  of  section  1107  of  the  Civil  Code  {Wolfe 
V.  Langford,  14  Cal.  App.  359,  [112  Pac.  203]),  and  that  a 
notice  of  a  claim  of  water-rights,  although  required  to  be  re- 
corded by  section  1415  of  the  Civil  Code,  is  not  an  instrument 
within  the  accepted  definition  of  statutory  instruments  (De 
Wolfskin  V.  Smith,  5  Cal.  App.  175,  [89  Pac.  1001] ). 

An  unbroken  line  of  authorities  from  other  ;jurisdictions 
uniformly  concur  in  the  definition  of  a  statutory  instrument 
adopted  and  accepted  in  this  state.  Particularly  in  point  is 
the  case  of  State  v.  Kelsey,  44  N.  J.  L.,  pp.  1  and  32.  In  that 
case  the  secretary  of  state  sought  to  recover  certain  fees  for 
filing  in  his  oflBce  every  certificate  of  birth,  marriage,  and 
death;  and  the  court  was  called  upon  to  construe  a  statute 
which  gave  to  the  secretary  of  state,  among  other  fees,  twelve 
cents  for  "filing  every  bond  or  other  instrument  of  writing 
of  a  public  nature."  The  court  in  effect  held  that  the  phrase 
** instrument  of  writing,"  in  its  intrinsic  signification  and 
standing  alone,  did  not  embrace  every  possible  paper  writing, 
but  only  paper  writings  of  a  particular  class,  which  did  not 
include  certificates  of  birth.  The  conclusion  arrived  at  in  the 
case  last  cited  was  based  upon  substantially  the  same  reason- 
ing which  is  the  foundation  for  the  definition  of  ** instrument" 
adopted  by  the  courts  of  this  state. 

For  the  reasons  stated  we  are  forced  to  the  conclusion  that 
the  birth  certificate  alleged  to  have  been  prepared  and  pro- 
cured to  be  filed  by  the  defendant  in  the  present  case  contains 
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none  of  the  essentials  of  a  statutory  instrument ;  and  therefore 
the  conduct  charged  against  the  defendant  in  the  information, 
however  reprehensible  it  may  be  from  a  moral  and  ethical 
point  of  view,  is  not  punishable  under  the  provisions  of  section 
115  of  the  Penal  Code. 
The  order  appealed  from  is  aflSrmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  486.    First  Appellate  District.— October  25,  1913.] 

CITY  AND  COUNTY  OF  SAN  FRANCISCO,  Respondent, 
V.  CHARLES  MAIN  et  al.,  Defendants;  FLORA  B. 
MacDERMOTT,  Defendant  and  Appellant. 

Navigable  Waters — Termination  of  Navigability — Suit  to  Quiet 
Title. — In  this  action  by  the  city  and  county  of  San  Francisco  to 
quiet  title  to  land  formerly  lying  in  the  bed  of  Mission  Creek,  and 
subsequently  known  as  Channel  Street,  the  evidence  shows  that 
Mission  Creek  ceased  to  be  navigable  prior  to  December  27,  1867, 
the  date  when  the  land  now  owned  by  the  defendant  passed  from  the 
ownership  of  San  Francisco  to  the  defendant's  predecessor  in  in- 
terest, and  hence  that  no  right  of  way  over  the  creek  as  a  navigable 
stream  ever  passed  to  the  defendant's  predecessors. 

Id. — Navigability  of  Stream — How  Determined. — Whether  or  not  a 
stream  is  navigable  is  a  question  of  fact,  at  least  in  the  absence  of 
a  legislative  declaration  as  to  its  navigability,  and  is  determinable 
by  its  practical  utility  for  navigation  during  ordinary  stages  of 
water  at  any  particular  time. 

Easement — Extinction  Through  Nonuser  and  Adverse  Possession. — 
While  the  mere  nonuser  of  an  easement  acquired  by  g^ant  for  any 
period  of  time  will  not  of  itself  operate  to  extinguish  it,  yet  when 
such  nonuser  is  coupled  with  an  actual  and  physical  interference 
with  its  exercise  and  with  an  adverse  possession  of  the  servient  tene- 
ment for  the  period  prescribed  by  law,  the  easement  will  be  extin- 
guished by  the  statute  of  limitations. 

Id. — Public  Street — Closing  by  Cit^y — Bights  of  Abutting  Owner 
Lost  by  Limitations. — Where  a  city  formally  and  physically  closes 
a  street,  constructs  valuable  improvements  therein,  and  maintains 
adverse  possession  of  the  land  to  the  exclusion  of  any  right  of  ease- 
ment therein  by  an  adjacent  property  owner,  his  right  to  an  ease- 
ment is  barred  by  limitations  after  the  lapse  of  ten  years. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pringle  &  Pringle,  and  W.  S.  Andrews,  for  Appellant. 

0 

Percy  V.  Long,  City  Attorney,  and  Harry  Q.  McKannay, 
Assistant  City  Attorney,  for  Respondent. 

RICHARDS,  J. — This  is  an  action  brought  by  the  city  and 
county  of  San  Francisco  to  quiet  title  to  a  tract  of  land  lying 
in  what  was  formerly  the  bed  of  Mission  Creek,  between  Tenth 
and  Eleventh  streets,  and  forming  a  part  of  the  southern 
boundary  of  the  lands  of  the  appellant  herein. 

The  defendant,  Charles  Main,  permitted  judgment  to  go 
against  him  by  default;  but  the  defendant,  Flora  B.  Mac- 
Dermott,  appeared,  and  filed  her  answer  and  cross-complaint, 
wherein  she  averred  that  she  was  entitled  to  an  easement  over 
the  lands  in  question  based  upon  two  distinct  claims  of  right, 
the  first  being  that  Mission  Creek  was  and  continued  to  be  a 
navigable  stream  until  a  time  after  the  date  when  her  pred- 
ecessors acquired  title  to  the  lands  she  now  owns  from  the 
plaintiff  herein ;  and  the  other  claim  being  that  after  Mission 
Creek  ceased  to  be  navigable  it  became,  and  for  some  years 
continued  to  be,  a  public  street  known  as  Channel  Street ;  that 
•while  thus  open  as  a  public  street  the  predecessors  in  interest 
of  the  appellant  had  the  right  of  ingress  and  egress  to  and 
from  the  land  she  now  owns  along  and  upon  it ;  and  that  the 
said  street  having  been  closed  without  her  consent  and  without 
payment  of  the  compensation  which  the  constitution  provides 
shall  be  prepaid  when  private  property  is  taken  for  public 
use,  she  is  still  entitled  to  her  right  of  way  over  said  property. 

The  plaintiff's  answer  to  the  cross-complaint  of  said  defend- 
ant consists  of  specific  denials  of  its  averments,  and  also  of 
a  plea  of  the  statute  of  limitations. 

In  so  far  as  the  claim  of  the  appellant  to  an  existing  right  of 
way  over  the  lands  in  question  is  based  upon  the  fact  that 
Mission  Creek  was  once  a  navigable  stream,  we  think  it  is 
fairly  deducible  from  the  evidence  that  Mission  Creek  had 
ceased  to  be  a  navigable  stream  prior  to  December  27,  1867, 
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the  date  when  the  lands  now  owned  by  the  appellant  first 
passed  from  the  ownership  of  the  city  of  San  Francisco  to 
James  Dows,  the  original  grantee  thereof.  Whether  or  not 
a  stream  is  a  navigable  stream  is  a  question  of  fact,  at  least 
in  the  absence  of  a  legislative  declaration  as  to  its  navigability, 
and  is  determinable  by  its  practical  utility  for  navigation  dur- 
ing ordinary  stages  of  water  at  any  particular  time.  (Card- 
well  V.  County  of  Sacramento,  79  Cal.  347, 349,  [21  Pac.  763] .) 
It  appears  from  the  transcript  that  Mission  Creek  was  finally 
and  effectually  closed  to  navigation  at  least  as  early  as  1864, 
when  the  railroad  was  built  across  it.  This  was  while  the  city 
of  San  Francisco  was  still  the  owner  of  the  land  which  the 
appellant  now  owns.  It  necessarily  follows  that  no  rights  of 
way  over  Mission  Creek  as  a  navigable  stream  ever  passed  to 
the  predecessors  in  interest  of  appellant. 

As  to  the  second  contention  of  appellant,  the  record  dis- 
closes the  undisputed  fact  to  be  that  on  or  about  the  sixteenth 
day  of  October,  1876,  the  city  and  county  of  San  Francisco 
physically  closed  to  public  use  that  portion  of  Channel  Street 
which  occupied  the  bed  of  Mission  Creek  and  bounded  on  the 
'south  the  lands  now  owned  by  the  appellant,  and  thereby  ob- 
structed and  prevented  all  use  of  the  same  by  the  predecessors 
in  interest  of  the  appellant  for  ingress  to  and  egress  from  the 
property  now  owned  by  her;  and  that  by  so  doing  whatever 
right  or  rights  of  way  appellant  or  her  predecessors  in  interest 
may  have  had  in  or  over  the  lands  in  question  were  and  ever 
since  have  been  obstructed,  interfered  with  and  physically 
taken  away. 

It  is  conceded  that  this  continued  interference  with  appel- 
lant's right  or  rights  of  way  was  without  her  consent;  but  the 
fact  also  appears  that  for  a  period  of  more  than  ten  years  from 
and  after  the  date  of  the  closing  of  Channel  Street,  and  ob- 
struction and  denial  of  appellant's  right  or  rights  of  way 
therein,  no  legal  or  other  action  of  any  kind  was  ever  taken 
by  appellant  in  the  way  of  insisting  upon  her  rights  in  the 
premises.  During  all  of  this  time  the  city  and  county  of  San 
Francisco  put  the  property  in  question  to  uses  entirely  in- 
consistent with  the  recognition,  existence,  or  exercise  of  ap- 
pellant's right  of  way  over  the  same.  The  respondent  now 
contends  that  the  claim  which  the  appellant  here  asserts  to  an 
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existing  right  or  rights  of  way  over  said  property  is  barred 
by  the  statute  of  limitations. 

In  response  to  this  contention  the  appellant  insists  that  the 
act  of  the  city  and  county  of  San  Francisco  in  closing  Channel 
Street,  and  thus  destroying  appellant's  use  of  the  same, 
amounted  to  the  taking  of  her  property  for  a  public  use ;  and 
that  since  the  constitution  of  the  state  forbids  the  taking  of 
private  property  for  public  use  without  compensation  first 
being  made  for  the  property  thus  sought  to  be  taken;  and 
since  no  compensation  has  ever  been  offered  or  made  in  the 
manner  provided  by  law  for  her  right  or  rights  of  way  thus 
obstructed  and  attempted  to  be  destroyed,  she  still  retains  and 
may  now  assert  the  same  under  the  protection  of  this  con- 
stitutional guarantee.  In  support  of  this  view  appellant  cites 
the  case  of  Bigelow  v.  Ballerino,  111  Cal.  559,  [44  Pac.  307] . 
An  examination  of  that  case,  however,  will  show  that  no  ques- 
tion of  the  application  of  the  statute  of  limitations  was  pre- 
sented by  either  the  pleadings  or  proofs,  and  that  the  court 
was  not  called  upon  to  decide  the  question  presented  in  this 
case.  The  question  here  presented  is  whether,  notwithstand- 
ing the  constitutional  right  of  an  owner  of  private  property 
to  insist  that  his  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation  first  having  been  made  and 
paid  therefor  in  the  manner  provided  by  law,  he  may  not  lose 
this  right  of  property  by  permitting  the  period  prescribed  by 
the  statute  of  limitations  to  run  after  and  during  the  actual 
taking  of  the  property  and  destruction  of  the  easement  by 
physical  interference  with  its  exercise,  without  any  effort  on 
his  part  to  assert  his  right  of  property  or  object  to  its  spolia- 
tion. 

It  would  seem  to  be  well  settled  law  that  while  the  mere 
nonuser  of  an  easement  acquired  by  grant  for  any  period  of 
time  will  not  of  itself  operate  to  extinguish  it,  yet  when  such 
nonuser  is  coupled  with  an  actual  and  physical  interference 
with  its  exercise  and  with  an  adverse  possession  of  the  servient 
tenement  for  the  period  prescribed  by  law,  the  easement  will 
be  extinguished  by  the  bar  of  the  statute  of  limitations. 
(Washburn  on  Easements,  4th  ed.,  717,  719;  Jones  on  Ease- 
ments, sec.  865-6 ;  Currier  v.  Howes,  103  Cal.  431,  [37  Pac. 
521].)  That  this  is  the  rule  between  the  private  owners  of 
dominant  and  servient  tenements  there  can  be  no  question. 
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Does  this  rule  apply  in  favor  of  a  municipal  corporation  in 
cases  like  the  one  at  bart 

The  right  of  municipal  corporations  to  close  public  streets 
in  the  method  provided  by  general  laws  or  by  their  charters, 
and  by  so  doing  to  extinguish  the  public  right  of  way  over 
the  lands  thereof,  is  no  longer  open  to  question ;  and  there  are 
some  authorities  which  go  so  far  as  to  hold  that  when  the 
statutory  method  for  closing  streets  has  been  followed,  the 
right  of  abutting  property  owners  is  also  extinguished,  except 
in  cases  where  the  easement  is  shown  to  be  essential  as  a 
means  of  using  and  enjoying  the  abutting  property.  (Jones 
on  Easements,  sec.  542.)  In  view  of  the  express  requirement 
of  our  constitution,  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  compensation  first  being 
made,  the  rule  in  this  state  may  not  go  so  far, — and  the  facts 
of  this  case  do  not  require  it.  The  evidence  herein  clearly 
shows  that  in  the  year  1876  the  municipal  authorities  not  only 
formally,  but  actually  and  physically  closed  Channel  Street, 
and  have  ever  since  maintained  the  adverse  possession  of  the 
lands  formerly  occupied  by  such  street  to  the  exclusion  of 
appellant  and  her  predecessors  in  interest  from  the  exercise 
of  any  right  or  easement  therein ;  and  that  this  exclusion  and 
adverse  possession  on  the  part  of  respondent  continued  for  at 
least  ten  years,  during  all  of  which  time  appellant  took  no 
action  of  any  kind  in  the  way  of  an  assertion  of  her  easement. 
During  this  period  also  the  respondent  erected  public  build- 
ings and  constructed  valuable  and  permanent  improvements 
upon  the  property,  the  destruction  or  removal  of  which  would 
be  required  if  the  present  tardy  assertion  of  appellant's  al- 
leged easement  were  to  be  upheld.  Under  these  circumstances 
the  easement  of  appellant  in  and  over  said  lands  must  be  held 
to  have  been  long  since  barred  by  the  statute  of  limitations. 
This  is  the  rule  as  between  private  owners  of  dominant  and 
servient  tenements.  That  it  is  also  the  rule  as  between  the 
private  owner  of  a  dominant  tenement  claiming  an  easement 
in  public  property,  with  respect  to  which  its  owner,  a  munici- 
pal corporation,  has  done  all  of  the  acts,  and  claimed  and 
exercised  all  of  the  rights  essential  to  establish  adverse  pos- 
session against  the  assertion  of  the  easement,  during  the  stat- 
utory period  required  in  order  to  support  a  plea  of  the  statute 
of  limitations,  is  amply  supported  by  authority.     (Dillon  on 
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Municipal  Corporations,  5th  ed.,  sees.  978  (note),  1125,  1188, 
1262  and  cases  cited.) 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1251.    Pirat  Appellate  District.— October  28,  19ft.] 

W.  G.  HOLLAND,  Respondent,  v.   D.  J.  CANTY  et  al., 

Appellants. 

Appeal — Suiticienct  o»  Evidence — Specipication  op  Pabticulabs. — 
Where  the  statement  of  a  case  contains  no  specification  nor  at- 
tempted specification  of  the  particulars  in  which  it  is  claimed  that 
the  evidence  is  insufficient  to  justif  j  the  findings  and  decision,  the 
appellate  court  cannot  resort  to  it,  either  upon  the  appeal  from  the 
judgment  or  the  order  denying  a  new  trial,  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  evidence  to  support  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  ahd  from  an  order  refusing  a  new  trial.  Geo.  B. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Royle  A.  Carter,  E.  A.  Williams,  and  C.  E.  Beaumont,  for 
Appellants. 

Prank  Kauke,  and  Geo.  Cosgrave,  for  Respondent. 

LENNON,  P.  J. — In  this  action  to  quiet  title  plaintiff  was 
awarded  judgment  in  keeping  with  the  allegations  and  prayer 
of  his  complaint.  The  defendants  have  appealed  from  the 
judgment  and  from  an  order  denying  a  new  trial  upon  a  state- 
ment of  the  case. 

The  alleged  insufficiency  of  the  evidence  to  justify  the  trial 
court's  findings  of  fact  is  the  only  point  made  in  support  of 
the  appeal. 

The  point  cannot  be  considered.  The  statement  of  the  case 
before  us  contains  no  specification  nor  attempted  specification 
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of  the  particulars  in  which  it  is  claimed  that  the  evidence  is 
insuflScient  to  justify  the  findings  and  decision.  This  being 
80,  the  settled  statement  of  the  case  could  not  be  rij^htfully 
resorted  to  in  the  court  below  upon  the  hearing  of  the  motion 
for  a  new  trial  in  so  far  as  the  insuflBciency  of  the  evidence 
to  support  the  findings  is  concerned ;  nor  can  this  court  resort 
to  such  statement  either  upon  the  appeal  from  the  judgment 
or  the  order  denying  a  new  trial,  for  the  purpose  of  deter- 
mining the  suflBciency  of  the  evidence  to  support  the  findings. 
(Winterhum  v.  Chambers,  91  Cal.  170-185,  [27  Pac.  658] ; 
Matter  of  Baker,  153  Cal.  537,  542,  [96  Pac.  12].) 

The  findings,  assuming  them  to  be  correct — as  we  must — 
fully  support  the  judgment. 

The  judgment  and  order  appealed  from  are  afiBrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[Crim.  No.  223.     Third  Appellate  District.— October  28,  1913.] 
THE  PEOPLE,  Respondent,  v.  J.  KAWASAKI,  Appellant. 

Criminal  Law — Homicide — Defense  o»  Alibi — Suppicienct  op  Evi- 
dence.— In  this  prosecution  for  homicide  the  evidence  sustains  the 
finding  against  the  defendant  on  his  claim  of  alibi  and  justifies  the 
jurj  in  concluding  him  to  be  the  identical  person  who  did  the  kill- 
ing. 

Id. — Alibi — Refusal  op  Instbuctions  Begabding. — The  refusal  to  give 
an  instruction  requested  bj  the  defendant  on  the  question  of  alibi 
is  proper,  when  full  and  correct  instructions  have  been  given  on  the 
subject,  and  the  one  refused  adds  nothing  to  one  which  has  been 
given  at  the  defendant's  request,  and  the  court  tells  the  jury  over 
and  over  again  that  if  they  have  a  reasonable  doubt  of  the  defend- 
ant's guilt  they  must  acquit  him,  and  that  the  law  deems  it  better 
that  many  guilty  persons  should  escape  rather  than  one  innocent 
person  be  punished. 

Id. — Identity  op  Accused — Instructions  Cautioning  Jubt. — An  in- 
struction to  "view  with  care  most  earnestly  the  testimony  of  those 
who  testify  to  defendant's  identity,"  is  open  to  the  objection  that 
it  is  argumentative  in  form  and  directs  special  attention  to  one 
particular  feature  of  the  testimony,  thereby  conveying  the  implica^ 
tion  that  the  judge  is  distrustful  of  it. 
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Id. — EviDENci  AS  TO  Whebeabouts  ow  Accused  at  Time  or  CftiMS. — 
If  a  witness  testifies  that  he  was  at  a  theater  with  the  defendant 
on  the  night  of  the  homieide,  it  is  proper  to  exclude  questions  as  to 
when  he  heard  of  the  crime,  if  counsel  does  not  state  that  the  pur- 
pose of  the  testimony  is  to  show  that  the  homicide  was  committed 
while  the  witness  and  the  defendant  were  at  the  theater,  and  that 
they  first  learned  of  its  commission  on  their  return  therefrom. 

Id. — Examination  of  Witness — Counsel  Taken  by  Surprise. — Where 
counsel  for  the  defendant  is  taken  by  surprise  in  questioning  a  wit- 
ness, but  does  not  take  advantage  of  permission  given  by  the  court 
to  examine  the  witness  as  to  different  statements  made  before  the 
trial,  and  turns  the  witness  over  to  the  prosecution  for  cross-exam- 
ination, and  the  prosecution,  without  objection,  examines  the  witness 
as  to  such  statements,  counsel  for  the  defendant  cannot,  on  redirect 
examination,  go  into  the  matter,  nor  can  he  have  the  answers  of  the 
witness  on  cross-examination  stricken  out. 

Id. — Unsatisfactory  Testimony — Surprise — ^Bioht  to  Show  Con- 
trary Statements  Elsewhere.— The  mere  failure  of  witnesses  to 
give  favorable  testimony  for  the  party  producing  them  does  not  en- 
iitle  him  to  prove  that  they  have  made  contrary  statements  else- 
where. 

Id. — Refusal  of  New  Trial — Newly  Discovered  Evidence — Presump- 
tion on  Appeal. — ^Applications  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  are  addressed  to  the  discretion  of  the  court 
below,  and  the  presumption  is  that  the  discretion  was  properly  exer- 
cised, where  afi^davits  in  the  record  are  eonflicting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  refusing  a  new  trial.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  H.  McCurdy,  and  C.  P.  Jones,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J. — Defendant,  having  been  convicted  of  mur- 
der in  the  first  degree  with  life  imprisonment  as  the  penalty 
imposed,  appealed  from  the  judgment  and  the  order  denying 
his  motion  for  a  new  trial. 

On  the  thirtieth  day  of  August,  1912,  in  the  evening  about 
half  past  seven  or  eight  o'clock,  a  boy  thirteen  years  of  age, 
named  Earl  M.  Cue,  was  playing  at  *' shadow  boxing**  on 
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Fourth  Street,  between  L  and  M.  streets,  of  Sacramento  City, 
in  what  is  known  as  the  Japanese  quarter.  While  doing  so 
he  stepped  backward  and  accidently  ** bumped"  into  a 
Japanese  who  was  passing  and  the  latter  grabbed  the  boy 
about  the  neck.  Two  older  lads,  the  deceased,  Henry  Cor- 
dano,  and  Ernest  Capra,  who  were  sitting  on  a  barrel  a  little 
distance  away,  came  up  and  demanded  of  the  Japanese  that 
he  release  Earl.  A  fight  then  ensued  between  the  two  older 
boys  and  several  Japanese  who  had  come  upon  the  scene. 
While  this  was  in  progress  one  of  the  Japanese  stabbed  Henry 
Cordano  from  behind,  the  knife  entering  near  the  base  of  the 
skull  and  severing  the  spinal  cord,  producing  a  wound  from 
which  death  was  inevitable.  We  need  not  dwell  upon  the  in- 
cidents preceding  the  homicide  as  it  is  not  disputed  that  the 
crime  was  murder  in  the  first  degree.  It  is,  however,  earnestly 
contended  that  the  offense  was  not  committed  by  the  defend- 
ant and  that  therefore  we  have  a  case  of  mistaken  identity. 

The  futility,  however,  of  urging  an  appellate  court  to  hold 
as  a  matter  of  law,  that  the  jury  was  not  justified  in  finding 
against  defendant  on  his  claim  of  alibi  and  in  reaching  the  con- 
clusion that  he  was  the  identical  person  who  killed  Cordano, 
must  be  apparent  from  the  following  recital  of  some  of  the  evi- 
dence :  Ernest  Capra  testified  that  he  saw  the  defendant  there 
that  night.  **  He  was  there ;  he  had  the  knife  in  his  hand  when 
he  left  Henry.  He  had  his  hand  up  towards  his  neck.  He  was 
just  leaving  him."  He  also  testified  that  he  watched  defend- 
ant as  he  ran  across  the  street  with  a  knife  in  his  hand ;  further- 
more, that  two  or  three  hours  afterward  he  saw  the  defendant 
again  standing  near  the  scene  of  the  crime,  and  he  reco3:nized 
him.  After  the  arrest  the  witness  observed  the  defendant  at 
the  police  station  and  identified  him  as  the  man  he  saw  with 
the  knife.  To  the  question  of  the  district  attorney,  **Now, 
Mr.  Capra,  are  you  positive  that  this  defendant  is  the  same 
man  that  you  saw  with  a  knife  in  his  hand  standing  over  the 
form  of  Henry  Cordano  when  Cordano  was  stabbed?"  he 
answered,  **Yes,  sir."  If  the  foregoing  constituted  all  the 
evidence  as  to  identification  it  is  clear  that,  under  the 
familiar  rule,  we  should  not  disturb  the  verdict  of  the  jury 
as  unsupported.  But  other  witnesses  added  positive  corro- 
boration.   One  George  W.  Davenport  testified  that  he  saw  the 
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defendant  come  ''from  the  scene  of  the  stabbing  and  go  down 
the  alley  toward  Third  Street." 

C.  M.  Hoffman  was  in  an  automobile  at  the  time,  near  where 
deceased  was  killed,  and  in  his  testimony  declared  that  his  at- 
tention was  attracted  by  *'a  bunch  of  Japanese  crossing  the 
street,"  and,  **when  they  got  on  the  other  side  of  the  street, 
I  could  see  they  were  fighting,  and  I  ran  across  there 
towards  them.  ...  I  could  see  they  were  fighting,  one  Jap  on 
one  side  of  the  boy,  and  one  behind  him.  The  one  behind  him 
was — it  appeared  to  me  at  the  time  that  he  was  hitting  him 
with  his  hand,  but  when  the  boy  dropped,  and  he  started  to 
run,  why  I  saw  him  then  going  through  the  motions  of  putting 
up  a  knife.  .  .  .  Then  he  ran  down  the  alley — right  by  me — 
six  or  eight  feet  of  me,  anyway."  He  testified  further  that 
he  saw  the  running  man  plainly,  and  that  he  was  positive  that 
it  was  the  defendant.  Of  course,  it  is  needless  for  us  to  go 
any  further  with  this  branch  of  the  case.  Our  responsibility 
as  to  the  identity  of  the  slayer  is  at  an  end  when  we  have 
found  in  the  record  such  ample  support  for  the  verdict  of  the 
jury. 

There  is  no  merit  in  appellant's  contention  that  the  court 
erred  in  refusing  a  certain  proposed  instruction  on  the  ques- 
tion of  alihi.  It  is  apparent  that  full  and  correct  instruc- 
tions were  given  upon  the  subject.  Indeed,  the  one  refused 
added  nothing  to  the  following  which  was  given  at  defendant's 
request:  ''An  alibi  means  that  the  defendant,  at  the  time  of 
the  homicide,  was  absent  from  the  place  where  the  crime  was 
committed.  If  it  be  established  in  this  case,  that  at  the  time 
of  the  homicide,  the  defendant  was  in  another  locality  other 
than  where  the  homicide  was  committed,  then  he  is  entitled  to 
an  acquittal;  and,  although  the  testimony  introduced  by  de- 
fendant on  this  point  should  not  clearly  show  that  he  was  not 
there  at  the  time  of  the  homicide,  but  if  it  raises  a  reasonable 
doubt  in  your  minds  as  to  whether  or  not  the  defendant  was 
then  in  another  place,  this  is  adequate  under  the  law,  and  you 
should  render  a  verdict  of  not  guilty." 

The  court  was  clearly  right  in  refusing  to  give  an  instruc- 
tion containing  the  admonition  "I  instruct  you,  therefore,  to 
view  with  care  most  earnestly  the  testimony  of  those  who  tes- 
tify to  defendant's  identity."  It  was  open  to  the  two  objec- 
tions pointed  out  in  Healy  v.  People,  177  111.  323,  [52  N.  E. 
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426] .  It  was  argamentative  in  form,  and  it  directed  special 
attention  to  one  particular  feature  of  the  testimony,  thereby 
conveying  the  implication  that  the  judge  was  distrustful  of  it. 

Besides,  if  it  may  be  assumed  that  the  jury  needed  to  be 
reminded  of  their  duty  to  exercise  the  greatest  care  in  weigh- 
ing the  evidence,  we  find  sufScient  exhortation  to  that  effect  in 
several  of  the  instructions  of  the  court.  No  intelligent  juror 
could  have  failed  to  be  impressed  thereby  with  a  sense  of  his 
deep  responsibility  in  determining  the  guilt  or  innocence  of 
the  defendant.  The  jurors  were  expressly  directed  to  **  care- 
fully weigh  all  the  evidence,*'  and  they  were  told  over  and 
over  again  that  if  they  had  a  reasonable  doubt  of  the  defend- 
ant's guilt  they  must  find  him  not  guilty.  In  the  following 
instruction  the  court  even  cautioned  the  jury  as  to  the  danger 
of  convicting  an  innocent  person:  "The  policy  of  the  law 
deems  it  better  that  many  guilty  persons  should  escape  rather 
than  that  one  innocent  person  should  be  convicted  and  pun- 
ished, so  that  unless  the  jury,  after  a  careful  and  thorough 
consideration  of  all  the  evidence  in  the  case,  can  say  and  feel 
that  every  material  allegation  in  the  information  is  proved, 
beyond  a  reasonable  doubt,  the  jury  should  find  the  defend- 
ant not  guilty."  In  fact,  appellant  can  find  no  ground  what- 
ever for  justly  criticising  the  action  of  the  court  in  the  matter 
of  the  instructions. 

M.  Shimada,  a  witness  for  defendant,  was  asked  these  ques- 
tions: *' When  did  you  first  hear  of  the  difficulty  in  which  the 
boy  was  cut  that  night  t"  **Had  you  heard  anything  about 
any  cutting^  before  you  went  to  the  theater  1"  The  court  sus- 
tained an  objection  of  the  district  attorney  that  the  questions 
called  for  immaterial  and  hearsay  evidence.  The  witness  had 
testified  that  he  went  to  the  Pantages  theater  with  defendant 
and  two  companion^  on  the  evening  of  August  30,  1912,  and 
was  with  him  from  7 :30  P.  M.  to  9 :30  p.  m.  If  true,  this  would 
establish  a  complete  alili.  It  is  claimed  by  appellant  that  the 
said  questions  were  asked  for  the  purpose  of  showing  **that 
the  homicide  was  committed  while  they  were  at  the  theater,  and 
that  they  first  learned  of  its  commission  on  their  return  as 
more  definitely  to  fix  the  time."  In  the  absence  of  any  ex- 
planation on  the  part  of  defendant  as  to  the  limited  purpose 
for  which  he  sought  the  evidence,  it  is  apparent  that  the 
ruling  of  the  court  was  justifiable.    To  show  their  materiality 
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he  should  have  stated  that  the  purpose  of  the  questions  was 
to  fix  the  particular  time  in  the  mind  of  the  witness. 

Moreover,  it  is  quite  manifest  that  the  answers  would  have 
added  nothing  to  the  certainty  or  potency  of  the  testimony  of 
the  witness.  The  evidence  without  conflict  shows  that  the  boy 
was  killed  in  the  evening  of  August  30.  Besides,  he  had 
already  fixed  the  date  with  reference  to  the  night  when  the  boy 
was  killed  as  follows:  *'Q.  Did  you  see  him  (the  defendant) 
on  the  night  that  that  boy  was  killed  on  4th  Street  between  L 
and  M,  August  30,  1912?  Did  you  see  Kawasaki  that  night  1 
A.  Tes;  August  30th,  I  saw  him  in  the  morning  and  in  the 
evening  about  half  past  seven  he  come  to  my  cigar  stand,  and 
we  went  to  the  theater  together.'*  He  also  stated  that  the 
visit  to  the  theater  was  Friday  evening  three  or  four  days 
before  defendant  was  arrested,  and  it  appears  from  other  tes- 
timony that  this  Friday  was  the  fatal  30th  of  August.  It  is 
thus  apparent  that  there  was  no  uncertainty  in  the  mind  of 
the  witness  as  to  the  synchronism  of  the  two  events,  and  his 
credibility  would  not  have  been  affected  by  his  reply  to  said 
questions. 

One  H.  Kishi  was  examined  as  a  witness  for  defendant.  He 
testified  that  at  the  time  of  the  homicide  he  was  in  a  jewelry 
store  near  where  the  boy  was  killed  and,  in  answer  to  the  ques- 
tion, "Did  you  see  any  portion  of  the  fight f  he  said:  **No,  I 
never  saw  any  portion  of  the  fight."  After  several  further 
questions  and  answers  the  following  is  shown  by  the  record : 
**Q.  You  say  you  did  not  see  any  portion  of  that  fight  t  A. 
No;  I  never  saw  it.  Q.  You  understand  what  I  am  asking 
you,  Mr.  Eishi  1  A.  Yes.  Q.  There  is  no  doubt  but  what  you 
understand  me?  Mr.  Wachhorst:  We  object  to  that.  The 
Court:  Mr.  Jones  is  evidently  taken  by  surprise  by  the  an- 
swer of  the  witness.  You  understand  the  question,  do  you, 
Mr.  Kishi  1  A.  Yes,  sir.  Mr.  Jones:  Q.  Mr.  Kishi,  you  were 
at  my  ofiice,  were  you  not?  A.  Yes,  sir.  Mr.  Wachhorst:.! 
object  to  that.  There  is  no  evidence  of  any  surprise.  Mr. 
Jones :  I  say  I  am  taken  by  surprise.  The  Court :  Objection 
overruled."  The  witness,  however,  without  being  asked' any- 
thing further  along  that  line,  was  turned  over  for  cross-exam- 
ination when  he  was  permitted  without  objection  to  state  that 
he  had  related  to  Mr.  Jones  the  same  story  he  had  told  on  the 
witness  stand,  and  nothing  more.    On  redirect  examination  he 
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was  asked :  ''And  you  told  me  t&at  you  did  not  say  to  me  that 
you  saw  that  fight,  and  that  Kawasaki  had  nothing  to  do  with 
itt"  An  objection  was  made,  and,  after  argument,  the  court 
sustained  the  objection,  stating:  **I  saw  by  the  answer  of  the 
witness  that  you  were  taken  by  surprise,  and  I  overruled  the 
objection  of  the  district  attorney  to  the  question  which  you 
asked  him  about  being  in  your  office ;  but  you  stopped  there, 
and  you  did  not  go  on  and  cross-examine  him  as  to  whether 
or  not  he  at  that  time  made  statements  to  you  different  from 
what  he  has  made  here.  You  stopped  and  turned  him  over  to 
the  other  side."  Whereupon  counsel  for  defendant  moved 
''to  strike  out  all  the  answers  of  this  witness,  in  answer  to  the 
district  attorney  on  cross-examination.  He  had  no  right  to 
ask  those  questions  unless  I  at  first  had  gone  into  the  matter/' 
The  motion  was  denied. 

There  was  no  error  in  either  ruling.  On  direct  examination 
appellant  was  accorded  the  privilege  of  questioning  the  wit- 
ness as  to  what  he  had  stated  to  counsel,  but  advantage  was 
not  taken  of  the  opportunity.  The  rule  is  that  "the  direct 
examination  must  be  completed  before  the  cross-examination 
begins,  unless  the  court  otherwise  direct."  (Code  Civ.  Proc, 
sec.  2045.) 

After  having  allowed  the  questions  on  cross-examination  to 
be  answered  without  objection,  appellant's  dissatisfaction  with 
these  answers  could  not,  under  the  familiar  rule,  avail  him 
anything. 

Furthermore,  the  testimony  of  the  witness  was  not  unfavor- 
able to  defendant,  but  simply  failed  to  come  up  to  the  latter 's 
expectations.  In  People  v.  Cook,  148  Cal.  345,  [83  Pac.  48], 
it  is  said,  through  Chief  Justice  Beatty:  "This  court  has  in  a 
number  of  cases  held,  and  I  have  no  doubt  correctly  held,  that 
the  mere  failure  of  a  witness  to  give  favorable  testimony  for 
the  party  producing  him  does  not  entitle  such  party  to  prove 
that  he  has  made  contrary  statements  elsewhere."  (See,  also, 
Zipperlen  v.  Southern  Pacific  Co.,  7  Cal.  App.  215,  [93  Pac. 
1049].) 

Again,  the  question  proposed  by  appellant  was  no  more  in 
effect  than  the  inquiry  made  of  the  witness  by  the  district 
attorney.  The  witness  already  having  been  interrogated  fully 
as  to  what  he  had  stated  to  counsel,  it  would  seem  that  nothing 
could  be  accomplished  by  a  repetition  of  the  examination. 
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Indeed,  the  "surprise"  of  the  appellant  must  have  been 
made  quite  apparent  to  the  jury  by  the  testimony  and  manner 
of  the  witness,  counsel's  own  declaration,  and  the  statement  of 
the  court  that  he  was  ** taken  by  surprise."  If  anything  more 
were  needed  and  appellant's  theory  be  correct  he  should  have 
offered  to  contradict  the  witness  as  to  what  he  stated  to  coun- 
sel.   This,  however,  was  not  attempted. 

A  motion  for  a  new  trial  was  made  upon  the  ground  of 
newly  discovered  evidence  and  denied  by  the  court. 

Waiving  the  question  whether  the  affidavits  used  on  said 
motion  are  sufficiently  authenticated  to  entitle  them  to  con- 
sideration, it  is  sufficent  to  say  that  they  were  fully  answered 
by  counter  affidavits,  and  the  court  was  amply  warranted  in 
resolving  the  conflict  in  favor  of  respondent.  "Applications 
of  this  kind  are  addressed  to  the  discretion  of  the  court  below, 
and  the  presumption  is  that  the  discretion  was  properly  exer- 
cised. There  are  many  affidavits  in  the  record,  some  in  direct 
conflict  with  others.  The  trial  court  was  in  a  far  better  posi- 
tion than  this  court  to  pass  upon  the  truth  of  the  matters  con- 
tained therein."  {People  v.  Bushing,  130  Cal.  449,  [80  Am. 
St.  Eep.  141,  62  Pac.  742].) 

Appellant's  counsel  seems  fully  persuaded  that  his  client 
has  been  the  unfortunate  victim  of  racial  prejudice,  but  we 
can  find  nothing  in  the  record  to  support  the  contention.  All 
of  defendant's  legal  rights  were  carefully  safeguarded,  and 
there  is  ample  evidence  of  his  guilt.  No  error  has  been  dis- 
covered, and  nothing  remains  for  us  but  to  affirm  the  judg- 
ment and  order  denying  the  motion  for  a  new  trial,  and  it  is 
so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  27,  1913. 
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[Civ.  No.  1177.     Third  Appellate  District.— October  28,  1913.] 

PETALUMA  ROCK  COMPANY   (a  Corporation),  Appel- 
lant,  V.  A.  M.  SMITH  et  al.,  Uespondents. 

Municipal  Ooeporation — Street  Assessments — Omission  of  Signa- 
ture OF  Superintendent  of  Streets. — The  fact  that  the  euperin- 
tendeDt  of  streets  does  not  sign  an  assessment  for  street  improve- 
ments does  not  deprive  the  contractor  of  his  right  to  a  lien,  if  the 
assessment  recites  that  the  superintendent  made  it,  and  the  warrant 
is  signed  by  the  superintendent  and  refers  to  the  assessment  and 
diagram  as  made  bj  him,  and  the  three  documents  are  attached  to- 
gether and  dulj  recorded. 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lippitt  &  Lippitt,  for  Appellant. 

Haskell  ft  Cromwell,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  action  to  enforce  several 
separate  liens  for  street  work  done,  under  the  so-called  Vroo- 
man  Act,  in  the  city  of  Petaluma.  The  sections  of  the  act 
brought  under  examination  are  found  in  the  amendatory  act 
of  1889.     (Stats.  1889,  p.  157.) 

The  sole  question  arose  upon  the  testimony  of  E.  S.  Shaver, 
the  superintendent  of  streets  of  said  city.  The  record  is  as 
follows : 

**  *I  am  superintendent  of  streets  of  the  city  of  Petaluma, 
and  was  such  on  the  7th  day  of  November,  1907.'  " 

**A  document  is  shown  to  witness  and  he  is  asked  if  that  is 
his  signature  appended  thereto,  and  he  answers  that  it  is. 

**  Plaintiff  thereupon  offered  in  evidence  a  warrant,  assess- 
ment, certificate,  diagram,  affidavit  of  demand  and  nonpay- 
ment, showing  that  said  warrant,  assessment,  certificate  and 
diagram  were  recorded  on  the  7th  day  of  November,  1907, 
by  E.  S.  Shaver,  superintendent  of  streets  of  the  city  of 
Petaluma,  in  the  matter  of  the  assessment  for  the  improve- 
ment of  Walnut  Street  from  the  northerly  line  of  Prospect 
Street  to  the  southerly  line  of  Galland  Street,  street  assess- 
ment No.  83. 
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"Defendants  objected  to  the  introduction  of  this  paper, 
for  the  reason  that  the  assessment  was  not  signed  by  the 
superintendent  of  streets  and  there  was  nothing  to  show  that 
the  same  was  an  authentic  or  ofBcial  document.  The  assess- 
ment is  an  oflBcial  action  and  it  must  be  authenticated  by  his 
signature  as  superintendent  of -streets  in  order  to  authorize 
the  assessment. " 

**The  witness  thereupon  testified:  'This  paper  is  the  orig- 
inal assessment,  return,  diagram  and  warrant  in  this  case, 
and  was  recorded  in  my  ofBce  on  the  day  which  it  is  marked 
recorded  and  while  I  was  superintendent  of  streets  of  the 
city  of  Petaluma.  It  is  the  assessment,  warrant  and  diagram 
under  which  the  improvement  of  Walnut  Street,  involved  in 
this  case,  was  done.*  " 

The  assessment  is  in  due  form  and  reads: 

*' Assessment. 

"Pursuant  to  statute,  I,  E.  S.  Shaver,  as  superintendent  of 
streets  of  the  city  of  Petaluma,  county  of  Sonoma,  state  of 
California,  do  hereby  assess  and  apportion,  as  shown  here- 
inafter and  in  the  diagram  attached  hereto,  upon  certain 
lots,*'  etc.    Then  follows: 

"Diagram. 
"Exhibiting  Walnut  Street  ...  on  which  work  has  been 
done  under  my  oflScial  contract  as  superintendent  of  streets," 
etc.    Next  follows : 

"Warrant. 

"By  virtue  hereof,  I,  E.  S.  Shaver,  of  the  city  of  Peta- 
luma, county  of  Sonoma,  and  state  of  California,  by  virtue  of 
the  authority  vested  in  me  as  said  superintendent  of  streets, 
do  authorize,"  etc. 

"At  the  city  of  Petaluma  this  8th  day  of  October,  A.  D. 
1907. 

"E.  S.  Shaver, 
"Superintendent  of  Streets  of  the  City  of  Petaluma. 
"Countersigned  by 

"H.  P.  Brainerd, 
**  President  of  the  Board  of  Trustees  of  the  City  of  Petaluma. 
"Recorded  this  8th  day  of  October,  A.  D.  1907. 

"E.  S.  Shaver, 
"Superintendent  of  Streets." 
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These  documents  were  identified  by  witness  Shaver  as 
'*No.  83, 

''City  of  Petaluma. 

"Recorded  the  8th  day  of  October,  1907,  Vol.  i;  page  472 
to  477, 

"Delivered  this  8th  day  of  Oct.,  1907. 

"Returned  this  7th  day  of  November,  1907." 

There  was  some  evidence  upon  other  matters  which  we 
understand  are  not  now  in  question.  Upon  objection  of  coun- 
sel for  defendants  to  the  introduction  of  these  papers  in  evi- 
dence, the  court  reserved  its  ruling  and,  upon  motion  for  a 
nonsuit,  sustained  the  objection  and  granted  the  motion  "on 
the  ground  that  the  assessment  was  defective  and  omitted  the 
signature  of  the  street  superintendent  and  was,  therefore, 
irregular,  illegal  as  an  assessment  and  rendered  the  whole 
proceeding  void."  Judgment  passed  for  defendants  from 
which  plaintiff  appeals.  The  contractor's  return  was  duly 
recorded  and  the  record  signed  by  the  superintendent  on 
November  7,  1907. 

Section  8  of  the  statute  of  1889  provides:  "After  the  con- 
tractor of  any  street  work  has  fulfilled  his  contract  to  the 
satisfaction  of  the  street  superintendent  .  .  .  the  street  super- 
intendent shall  make  an  assessment  to  cover  the  sum  due  for 
the  work  performed  and  specified  in  said  contract"  (then  fol- 
low directions  as  to  what  facts  shall  appear  in  the  assessment), 
"and  sliall  attach  thereto  a  diagram  exhibiting  each  street 
crossing,"  etc.  Section  9  provides:  "To  said  assessment  shall 
be  attached  a  warrant,  which  shall  be  signed  by  the  superin- 
tendent of  streets  and  countersigned  by  the  mayor  of  said 
city.  The  said  warrant  shall  be  substantially  in  the  follow- 
ing form: 

"Form  op  Warrant. 

"By  virtue  hereof,  I  (name  of  superintendent  of,  etc.)  by 
virtue  of  the  authority  vested  in  me  as  said  superintendent  of 
streets  do  authorize  and  empower  (name  of  contractor)  (his 
or  their)  agents  or  assigns  to  demand  and  receive  the  several 
assessments  upon  the  assessment  and  diagram  hereto  attached, 
and  this  shall  be  (his  or  their)  warrant  for  the  same. 

"Date — Name  of  superintendent  of  streets. 

"Countersigned  by  (name  of  mayor). 
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*'Said  warrant,  assessment  and  diagram,  together  with  the 
certificate  of  the  city  engineer,  shall  be  recorded  in  the  office  of 
said  superintendent  of  streets.  When  so  recorded  the  several 
amounts  assessed  shall  be  a  lien  upon  the  lands,  lots  or  por- 
tions of  lots  assessed,  respectively,  for  the  period  of  two  years 
from  the  date  of  said  recording,  unless  sooner  discharged ;  and 
from  and  after  the  date  of  said  recording,  of  any  warrant, 
assessment,  diagram,  and  certificate,  all  persons  mentioned  in 
section  eleven  of  this  act  shall  be  deemed  to  have  notice  of  the 
contents  of  the  record  thereof."  After  these  documents  **are 
recorded  the  same  shall  be  delivered  to  the  contractor  or  his 
agent  or  assigns  on  demand  .  .  .  and  by  virtue  of  said  war- 
rant said  contractor  .  .  .  shall  be  authorized  to  demand  and 
receive  the  amount  of  the  several  assessments,"  etc. 

Section  12  provides  that  when  suit  is  brought  to  enforce  the 
lien,  '*the  said  warrant,  assessment,  certificate,  and  diagram, 
with  the  affidavit  of  demand  and  nonpayment  shall  be  prima 
facie  evidence  of  the  regularity  of  and  correctness  of  the 
assessment  and  of  the  prior  proceedings  and  acts  of  the  super- 
intendent of  streets  and  city  council  upon  which  said  war. 
rant,  assessment,  and  diagram  are  based,  and  like  evidence  of 
the  right  of  the  plaintiff  to  recover  in  the  action." 

Respondents  rely  upon  the  case  of  Dougherty  v.  Hitchcock, 
35  Cal.  512,  which  was  decided  in  1868  under  the  act  of  1862 
(Stats.  1862,  p.  391) ;  and  upon  Himmelman  v.  Danos,  35  Cal. 
441. 

In  the  particulars  here  involved  the  statutes  of  1862  (Stats. 
1862,  p.  391)  and  of  1863  (Stats.  1863,  p.  525)  do  not  differ 
materially  .from  the  act  of  1889.  The  provisions  relating  to 
the  assessment,  the  diagram,  and  warrant;  the  recording  of 
the  same ;  the  provision  that  the  lien  attaches  upon  the  recor- 
dation ;  that  thereafter  they  are  made  prima  facie  evidence  of 
the  regularity  and  correctness  of  the  assessment  and  acts  of 
the  superintendent  and  of  the  right  of  the  plaintiff  to  recover 
in  the  action,  are  the  same  in  all  these  acts.  The  earlier  stat- 
utes did  not  nor  does  the  act  of  1889  in  terms  require  the 
superintendent  to  sign  the  several  papers  constituting  the 
record  except  the  warrant.  In  Himmelman  v.  Danos  these 
documents  were  recorded  in  a  book  kept  by  the  superintend- 
ent for  the  purpose  indicated  and  under  the  copy  appeared  the 
words  ''Recorded  this  9th  day  of  October,  A.  D.  1866."    This 


Digitized  by  LjOOQIC 


104  Pbtaluma  Rock  Co.  v.  Smith.     [23  Cal.  App. 

certificate  was  not  signed  by  the  superintendent  nor  by  any  one 
for  him.  In  the  present  case  the  superintendent  did  sign  the 
certificate  of  the  record.  It  was  held  that  the  copy  of  the 
record  failing  to  show  that  it  was  authenticated  could  not  be 
considered  as  a  record.  Its  insufficiency  was  also  pointed  out 
in  other  respects.  **But,"  said  the  court,  **  independent  of 
the  foregoing  considerations,  we  think  the  copies  found  in  the 
book  cannot  be  received  as  a  'record,'  for  the  reason  that  they 
were  not  signed  by  the  proper  officer.  If  is  true  that  it  is  not, 
in  terms,  provided  that  the  record  of  the  assessment,  diagram 
and  warrant,  which,  according  to  the  plan  of  the  statute, 
preceded  by  several  days  the  record  of  the  return  or  affidavit 
of  demand  and  nonpayment,  shall  be  separatfely  signed  by  the 
superintendent,  but  it  is,  in  terms,  provided  that  the  record, 
when  completed  by  the  addition  of  the  contract  and  the 
return,  shall  be  signed  by  that  officer.  But  if  there  was  no 
express  provision  to  that  effect,  the  official  signature  of  the 
superintendent  would  be  none  the  less  material."  What  fol- 
lows seems  tQ  be  an  argument  to  show  that  the  record  when 
made  up  should  be  authenticated,  that  is,  signed  by  the  super- 
intendent; that  though  not  essential  to  the  validity  of  the 
record,  these  papers  ''should  be  recorded  in  the  order  of  their 
coming.  Like  the  summons,  complaint,  and  answer  in  a 
judgment-roll,  they  constitute  different  parts  of  the  same 
record;  and  as  in  the  case  of  the  former,  each  separate  part 
should  bear  the  date  of  its  making,  and  the  whole,  when  com- 
pleted, should  bear  the  official  signature  of  the  proper  officer. 
The  question,  whether  the  record  of  the  assessment  should  be 
separately  signed,  is  reserved.*'  We. do  not  discover  in  this 
case  that  the  precise  question  was  decided.  The  court  did  not 
have  occasion  to  comment  on  the  lack  of  the  superintendent's 
signature  to  the  assessment.  The  point  emphasized  was  that 
the  record  was  not  authenticated.  But  in  Dcmgherty  v. 
Hitchcock,  35  Cal.  512,  the  question  was  distinctly  passed 
upon.  It  was  there  claimed  by  respondent,  as  is  here  claimed 
by  appellant,  that  the  assessment,  diagram,  and  warrant  were 
attached  together;  that  the  assessment  referred  to  the  dia- 
gram which  latter  was  without  fault,  and  the  warrant  referred 
to  the  assessment  and  diagram  and  was  duly  signed  and 
countersigned ;  that  the  three  papers  constituted  together  one 
document,  and  the  signature  of  one  was  the  signature  of  all; 
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that  the  statute  requires  only  that  the  warrant  shall  be  signed 
and  the  specification  of  that  one  is  the  exclusion  of  the  others 
from  the  requirement.  The  plaintiff  here  supplements  these 
points  by  the  further  fact  that  the  statute  expressly  makes  the 
record  of  these  documents  the  sole  source  of  the  lien  and  that 
the  assessment  as  a  separate  official  act  derives  its  force  from 
its  recordation.  In  certain  respects,  hereinafter  pointed  out, 
the  assessment  in  the  present  case  contains  certain  statements 
not  found  in  Dougherty  v.  Hitchcock.  The  opinion  is  by  Mr. 
Justice  Rhodes.  Judge  Sprague  concurred  specially  upon 
the  last  point  discussed  which  related  to  a  question  entirely 
apart  from  the  one  here.  Likewise,  Chief  Justice  Sawyer  con- 
curred specially  on  other  grounds,  stating:  **I  am  compelled 
to  dissent  as  to  the  other  points  discussed  in  the  opinion  of 
my  associates."  Neither  of  these  judges  expressed  any 
opinion  in  the  Himmelman  case.  Speaking  of  the  assessment. 
Judge  Rhodes  said:  **This  is  an  oflBcial  act  on  the  part  of  the 
superintendent,  and  its  character  and  authenticity  can  be 
attested  in  only  one  manner,  and  that  is  the  official  signature 
of  the  superintendent.  Its  official  character  must  be  made  to 
appear  on  its  face." 

Reference  is  made  to  Himmelman  v.  Danos  where  it  was 
held  that  the  record  was  inadmissible  because  not  signed. 
But,  as  was  already  shown,  the  record  in  the  present  case  was 
signed  and  it  was  not  decided  in  the  Himmelman  case  that 
such  a  record  as  we  have  here  would  not  be  admissible. 
Judge  Rhodes,  in  his  opinion,  proceeds:  "But  it  is  contended 
that  it  (the  assessment)  was  helped  out  by  the  warrant,  which 
was  signed  by  the  superintendent,  and  countersigned  by  the 
auditor,  and  was  attached  to  the  document.  This  position 
might  be  maintained  if  the  two  papers  constituted  only  one 
official  document,  but  they  are  distinct,  and  each  must  be  in 
truth  what  it  purports  to  be  before  they  can  be  attached  to- 
gether for  the  purposes  specified  in  the  act.  The  position 
contended  for  would  make  a  summons  without  the  signature 
of  the  clerk  valid,  if  it  was  attached  to  the  other  papers  con- 
stituting the  judgment-roll." 

Answering  the  point  that  the  statute  requires  only  that  the 
warrant  shall  be  signed,  the  opinion  continues:  ** There  would 
be  great  merit  in  the  argument  if  either  of  these  documents 
could  be  regarded  as  official  in  the  absence  of  an  official  signa- 
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ture,"  and  the  reasoning  is  that  the  requirement  as  to  the  war- 
rant was  unnecessary  **for  the  issuing  of  the  warrant  as  neces- 
sarily imports  and  includes  its  signature  as  the  averment  that 
a  summons  was  issued  by  the  clerk  imports  that  it  received  his 
ofScial  signature." 

There  can  be  no  doubt  of  the  meaning  of  this  decision — 
namely:  that  an  assessment  is  invalid  unless  it  shows  on  its 
face  that  the  superintendent  made  it.  There  can  be,  however, 
some  doubt  as  to  whether  the  case  demanded  the  decision. 
The  document  read: 

"Assessment. 

**  Assessment  for  grading  Clay  Street,  from  Jones  to  Leaven- 
worth Street,  as  per  contract  made  with  M.  W.  GriflSn  on  the 
third  day  of  July,  1863."  Then  follows  a  statement  of  work 
and  its  cost,  rate  of  assessment,  description  of  lots  and  names 
of  owners,  and  nothing  more.  The  warrant  is  a  declaration  by 
the  superintendent — ^''by  virtue  of  the  authority  vested  in  me 
as  superintendent,  do  authorize  and  empower  M.  W.  Griflfin, 
his  agents  or  assigns,  to  demand  and  receive  the  several  assess- 
ments upon  the  assessment  and  diagram  hereto  attached." 
There  is  nothing  on  the  face  of  the  assessment  to  show  who 
made  it  and  there  is  nothing  in  the  warrant  to  show  that  the 
assessment  was  made  by  the  superintendent.  The  diagram 
was  omitted  from  the  statement  of  facts  and  we  do  not  know 
what  it  contained. 

In  the  present  case  the  assessment  does  «how  that  it  was 
made  by  the  superintendent  unless  we  must  wholly  disregard 
what  it  declares — ^namely:  ** Pursuant  to  statute,  I,  E.  S. 
Shaver,  as  superintendent  of  streets  ...  do  hereby  assess  and 
appraise  as  shown  hereinafter  and  in  the  diagram  attached 
hereto."  The  warrant  refers  to  the  assessment  and  diagram 
as  made  by  the  superintendent  and  as  attached  thereto.  No 
such  relationship  of  the  three  documents  appeared  in  the  cases 
cited.  In  the  Himmelman  case  the  only  papers  before  the 
court  were  what  purported  to  be  copies  of  a  record  which 
latter  was  not  authenticated  in  any  way.  In  the  Dougherty 
case  the  assessment  failed  to  show  either  by  signature  or  by 
anything  on  its  face  indicating  by  whom  it  was  made,  and  the 
absence  of  such  evidence  or  any  evidence  of  its  authenticity, 
it  seems  to  us,  presents  a  different  question  from  the  one  here. 
We  have  in  this  case  a  group  of  documents  which,  attached 
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s  —  — 

together  and  duly  recorded,  becomes  the  basis  of  the  liens. 
The  statute  requires  that  but  one  of  these  three  papers  (the 
warrant)  shall  be  signed  by  the  superintendent.  It  is  quite 
true  that  the  superintendent  cannot  make  up  a  record  having 
validity  from  papers  which  do  not  in  some  way  show  their 
authenticity,  i.  e.,  that  they  were  his  work  or  that  of  some  one 
authorized  to  do  it.  But  here  not  only  the  face  of  the  assess- 
ment 80  shows  but  the  superintendent  testified,  apparently 
without  objection,  that  he  made  the  assessment  offered  in  evi- 
dence; that  the  papers  offered  in  evidence  were  the  original 
assessment,  return,  diagram,  and  warrant,  which  were  re- 
corded in  his  ofSce  and  under  which  the  improvement  of 
Walnut  Street  was  done.  In  Williams  v.  McDonald,  58  Cal. 
527,  in  the  resolution  of  intention  the  signature  was  printed, 
whereas  the  act  required  that  it  should  be  **  signed  by  the 
clerk."  He  testified  that  he  used  a  printed  form  and  the 
court  held  that  there  was  no  objection  to  his  adopting  the 
printed  signature.  In  Auzerais  v.  Naglee,  74  Cal.  60,  69  [15 
Pac.  371],  the  court,  in  speaking  of  the  acknowledgment 
necessary  to  take  a  contract  out  of  the  operation  of  section  360 
of  the  Code  of  Civil  Procedure,  said:  **The  statute  does  not 
require  the  party  to  subscribe  his  name,  and  it  is  sufficient  if 
it  be  evident  from  any  part  of  the  instrument  of  acknowledg- 
ment that  the  debtor  named  in  it  has  given  his  assent,  and  as 
was  said  in  Rowe  v.  Thompson,  15  Abb.  Pr.  (N.  Y.)  377,  *as 
the  legal  definition  of  the  word  ** signed*'  is  the  act  whereby 
a  person  gives  or  declares  assent  by  name,  sign,  or  mark,  it 
follows  that  it  is  enough  if  it  appears  in  the  body  or  upon 
the  margin,  or  elsewhere  of  the  instrument,  that  such  assent 
has  been  given.  If  the  attestation  appears  anywhere  upon 
the  face  of  the  writing,  it  is  sufiicient,  and  the  party  thus  at- 
testing is  bound  as  effectually  as  if  he  had  subscribed  his 
name  at  the  foot.'  " 

In  a  holographic  will  the  following  was  held  sufficient  with- 
out being  subscribed  by  the  testator:  **I,  George  W.  Johnson, 
do  make,"  etc.  {In  re  Johnson  Estate,  Myrick  Prob.  (Cal.) 
5.) 

The  statute  requires  that  the  summons  issued  in  an  action 
shall  be  signed  by  the  clerk.  In  Ligare  v.  California  S.  B.  B, 
Co.,  76  Cal.  610,  [18  Pac.  677],  it  was  held  that  the  printed 
name  of  the  derk  was  sufficient  where  the  seal  was  affixed. 
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The  lithographic  signature  of  the  secretary  of  an  irrigation 
district  was  held  sufficient,  when  adopted  by  him,  in  Hewel 
V.  Hogin,  3  Cal.  App.  248,  [84  Pac.  1002].  (Pennirigton  v. 
Baehr,  48  Cal.  565.) 

Respondents  cite  Ede  v.  Cunio,  126  Cal.  167,  171,  [58  Pac. 
538],  where  the  court,  speaking  of  the  assessment,  diagram, 
and  warrant,  said:  ''Each  of  those  documents  essential  to  the 
creation  of  a  lien  is  separate  and  distinct,  and  is  to  be  com- 
plete in  itself."  This  is  undoubtedly  true,  but  the  question 
remains — When,  i.  e.,  in  what  condition  must  the  assessment 
be  to  entitle  it  to  be  treated  as  ''complete"!  Here  the  only 
objection  made  was  that  it  was  not  signed  by  the  superin- 
tendent. We  think  it  sufficiently  appears  on  the  face  of  it 
that  it  was  his  official  act.  He  treated  it  as  such,  attached  it 
to  the  other  documents  and  recorded  it  and  certified  to  the 
record. 

Under  the  more  liberal  rules  in  recent  cases  given  to  the 
requirements  of  the  statute  we  think  we  are  authorized  in 
holding  that  the  objection  now  made  is  not  such  as  to  deprive 
the  contractor  of  the  lien  to  which  it  would  otherwise  be  en- 
titled. (O'Dea  V.  MitcheU,  144  Cal.  374,  [77  Pac.  1020] ; 
Haughawout  v.  Raymond,  148  Cal.  311,  [83  Pac.  53] ;  Bums 
V.  Casey,  13  Cal.  App.  154,  [109  Pac.  94].) 

The  judgment  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 


[Crim.  No.  230.    Third  Appellate  District.— October  28,  1913.1 

THE    PEOPLE,    Respondent,    v.    ANDREW    STEIN, 
Appellant 

CaiinNAL  Law — Peeliminaby  Exa^mination — ^Rioht  to  Counsel. — It  is 
unnecessarj  for  the  magistrate  at  a  preliminarj  examination  to  go 
through  the  formality  of  advising  the  accuaed  of  his  right  to  coun- 
sel, when  he  has  alreadj  employed  an  attorney  who  is  present  when 
the  case  is  called. 

Il>. — BXADINO  OF  CJOMPLAINT  TO  ACCUSED — ^WhBTHSB  MAY  BE  OmITTED. — 

An  information  will  not  be  set  aside  because  the  complaint  was  not 
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read  to  the  accused  at  the  preliminary  examination,  where  his  at- 
torney, who  was  present  with  him,  waived  the  reading  and  announced 
a  readiness  to  proceed  with  the  examination. 

Id. — Informing  Accused  of  Chargi  Against  Him — ^Whethkb  Com- 
plaint MUST  BE  Actually  Read. — The  statute  does  not  in  tenns 
declare  that  the  complaint  shall  be  read  to  the  accused  at  the  pre- 
liminary examination,  bat  that  the  magistrate  moat  inform  him  of 
the  charge. 

Id. — Homicide — Shooting  into.  Ceowd — Mauoe  Impued.— Where  one 
deliberately  and  unnecessarily  shoots  into  a  crowd  of  people,  with 
an  utter  disregard  of  consequences,  whereby  human  life  is  destroyed, 
malice  is  implied  and  the  crime  is  murder,  although  he  has  no  malice 
against  any  particular  person  in  the  crowd. 

lb. — Partial  Insanity — Responsibility  of  Accused— Instructions. — 
It  is  not  error  to  instruct  the  jury  in  a  homicide  case  that,  although 
the  defendant,  at  the  time  he  committed  the  act,  was  laboring  under 
partial  insanity,  "if  he  still  understood  the  nature  and  character  of 
his  act  and  its  consequences,  and  had  a  knowledge  that  it  was  wrong 
and  criminal,  and  he  had  mental  power  at  the  time  sufficient  to 
apply  that  knowledge,  and  to  know  if  he  committed  the  act  he  would 
be  doing  wrong,  and  receive  punishment,  and  that  he  possessed  a 
will  sufficient  to  restrain  the  impulse  he  may  have  had  to  kill,  arising 
from  his  diseased  mind,  then  such  partial  insanity  will  not  exempt 
him  from  responsibility,  under  the  law,  for  such  act,  and  you  should 
find  him  guilty,  in  the  degree  shown  by  the  evidence,"  provided  the 
jury  were  convinced  by  the  evidence  beyond  a  reasonable  doubt  that 
the  killing  of  the  deceased  by  tha  defendant  was  without  legal  justifi- 
cation or  legal  excuse. 

Id. — ^VOLUNTARY  INTOXICATION— RESPONSIBILITY  OF  ACCUSED — INSTRUC- 
TIONS.— Where  the  defense  in  a  homicide  case  is  insanity,  partly 
auperinduced  by  intoxicating  liquors,  and  the  prosecution  claims  that 
the  accused  was  not  insane  but  merely  in  a  state  of  voluntary  intoxi- 
cation at  the  time  of  the  offense,  and  considerable  testimony  is  ad- 
dressed to  this  feature  of  the  case,  it  is  proper  to  instruct  the  jury 
that  "no  act  committed  by  a  person  in  a  state  of  voluntary  intoxica- 
tion is  less  criminal  by  reason  of  his  having  been  in  such  condition, 
but  that  where  the  actual  existence  of  any  particular  purpose,  motive 
or  intent  is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  evidence  of  the  intoxicated  condition  of  the 
accused  at  the  time  of  the  committing  the  act  is  admissible  and  may 
be  considered  by  the  jury  in  determining  the  purpose,  motive  or  in- 
tent with  which  he  committed  such  act." 

Id.— Defense  of  Insanity— Instruction  Cautioning  Jury. — An  in- 
struction in  which  the  court  cautions  the  jury  to  examine  with  care 
the  defense  of  insanity  interposed  by  the  defendant  "lest  an  ingeni- 
ous counterfeit  of  the  malady  furnish  protection  to  the  guilty," 
while  open  to  criticism,  ii  not  ground  for  leversaL 
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Id. — Instructions — Gbneeal  Objection — ^Review  on  Appeal. — Where 
error  is  claimed  in  rulings  of  the  trial  court  on  instructions,  it  is 
the  duty  of  the  party  complaining  on  appeal  to  point  out  the  error, 
otherwise  it  will  not  be  reviewed,  as  it  is  not  incumbent  on  a  re- 
viewing court  to  search  through  the  record  for  the  purpose  of  dis- 
covering for  itself  wherein  the  action  of  the  trial  court  in  the 
respect  complained  of  involves  error  prejudicial  to  the  defendant. 

Id. — ^Argument  of  District  Attorney — Whether  Objectionable. — 
Where  the  evidence  in  a  homicide  case  shows  that  the  defendant, 
while  intoxicated,  deliberately  and  without  provocation,  shot  into  a 
crowd,  the  district  attorney  is  justified  in  stating  in  his  argument  to 
the  jury  that  if  there  ever  was  a  case  in  his  experience  wherein 
there  was  disclosed  an  '^abandoned  and  malignant  heart,"  it  is  the 
case  of  this  defendant. 

L). — Misconduct  in  argument — Objection — Review  on  Appeal. — 
Objectionable  remarks  by  the  district  attorney  in'  a  criminal  case 
will  not  be  reviewed  or  considered  on  appeal,  unless  they  have  been 
objected  to  at  the  time  they  were  made,  so  that  the  trial  court  might 
have  been  accorded  an  opportunity  to  counteract  their  effect  upon  the 
jury. 

Id. — Verdict — Delivery  of  Form  to  Jury  Fixing  Place  of  Imprison 
ment. — The  delivery  by  the  court  to  the  jury  in  a  homicide  case  of  a 
form  of  verdict  designating  the  place  of  imprisonment  in  case  the 
defendant  is  found  guilty,  while  improper,  is  not  prejudicial  as 
being  suggestive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  R.  Cronin,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  was  convicted  of  murder  of  the 
first  degree,  the  jury  fixing  the  penalty  at  imprisonment  in 
the  state  prison  for  life.     (Pen.  Code,  sec.  190.) 

This  appeal  is  by  the  defendant  from  the  judgment. 

The  homicide,  resulting  in  the  death  of  one  E.  G.  Piercy 
from  a  gun-shot  wound  inflicted  by  the  defendant,  occurred  at 
the  Hotel  Bird,  in  the  town  of  Benicia,  Solano  County,  on  the 
night  of  the  twentieth  of  February,  1913.  The  defendant  was, 
at  that  time,  and  had  been  for  some  months  previously,  em- 
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ployed  by  the  San  Francisco  Bridge  Company,  which  waa  then 
operating  in  said  town  of  Benicia.  The  defendant  was  the 
foreman  of  the  drillers  who  were  employed  by  said  coTnpany. 
The  deceased  was  a  temporary  guest  at  the  hotel,  having  regis- 
tered thereat  only  a  few  days  prior  to  his  death. 

It  is  not  denied  that  the  defendant  fired  the  shot  which  pro- 
duced the  death  of  Piercy.  He  interposed  the  defense  of  in- 
sanity, claiming  that,  when  he  fired  the  fatal  shot,  he  was 
mentally  deranged  to  such  an  extent  that  he  could  not  and  did 
not  know  the  nature  and  quality  and  wrongfulness  of  his  act. 

It  appears  that  a  number  of  the  guests  of  the  hotel,  includ- 
ing the  wife  of  the  proprietor  and  her  sister,  after  the  dinner 
hour  on  the  day  of  the  homicide,  for  the  purpose  of  engaging 
in  a  social  dance,  repaired  to  a  room  in  the  hotel  customarily 
used  by  traveling  drummers  in  which  to  display  samples  of 
their  goods  and  wares.  This  room  is  on  the  first  floor  of  the 
hotel  and  adjoins  the  bar-room.  The  defendant's  sleeping 
room  was  situated  in  the  second  story  of  the  hotel  and  immed- 
iately over  the  sample  room,  in  which  the  dancing  was  going 
on. 

The  defendant  had  been  indulging  heavily  in  intoxicating 
liquors  during  the  early  evening  of  the  night  of  the  homicide 
and  at  the  time  he  fired  the  fatal  shot  was  considerably  under 
the  influence  of  liquor.  He  appeared  to  be  generally  in  a  dis- 
gruntled mood  and,  during  the  evening  and  while  the  dancing 
was  in  progress,  complained  in  the  presence  of  several  persons 
that  the  music  produced  by  the  electric  piano  annoyed  him. 
At  about  11  o'clock,  he  entered  the  sample  room  and,  as  one 
Camp  was  about  to  engage  in  a  dance  with  Mrs.  Bird,  wife  of 
the  landlord,  he  (defendant)  objected,  but  for  what  reason  no 
one  seemed  to  know.  Camp  said  that  the  defendant  appeared 
to  object  to  his  dancing  with  Mrs.  Bird  but  that  he  **  mum- 
bled" 80  that  he  could  not  understand  what  he  was  saying. 
Camp  then  took  the  defendant  out  of  the  room  into  the  bar- 
room. Camp  then  returned  to  the  sample  room.  The  defend- 
ant shortly  thereafter  went  to  his  own  room,  procured  a  revol- 
ver, stepped  to  the  door  leading  into  the  sample  room,  and 
from  that  point,  and  with  the  exclamation,  **stop  it,  stop  it, 
stop  it,"  or  words  of  similar  import,  fired  five  shots  in  rapid 
succession  into  the  party,  one  of  them  striking  and  wounding 
one  Chester  C.  Hoyt,  one  of  the  participants  in  the  dancing 
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festivities,  and  another  striking  Pierey.  The  wound  received 
by  Hoyt  was  in  the  right  thigh,  and  was  not  fatal.  The  point 
of  entrance  of  the  shot  that  struck  Pierey  was  through  the 
fleshy  tissue  of  the  right  thigh  and  about  two  and  a  half  inches 
below  the  crest  of  the  hip  bone.  The  deceased  complained  of 
pain  in  the  bowels  and  an  operation  by  the  surgeons  disclosed 
that  the  bullet  had  penetrated  the  bowels,  causing  four  dis- 
tinct perforations  thereof.  The  bullet  was  found  lying  loose 
in  the  abdominal  cavity,  in  the  region  of  the  left  kidney. 
Pierey  died  the  night  following  that  of  the  shooting  at  about 
11 :30  o'clock.  The  attending  surgeon  testified  that  the  wound 
was  necessarily  mortal. 

The  first  point  made  by  the  defendant  is  that  the  court  erred 
by  refusing  to  grant  his  motion  to  set  aside  the  information 
upon  which  he  was  tried  and  convicted  upon  the  alleged 
ground  that  he  **had  not  been  legally  committed  by  a  magis- 
trate." (Pen.  Code,  sec.  995.)  The  specific  contention  in 
this  respect  is  that  the  magistrate  before  whom  the  defendant 
was  examined  failed  or  omitted,  before  the  examination  was 
proceeded  with,  or  at  any  time  during  the  progress  of  the  pro- 
ceedings, to  ''inform  him  of  the  charge  against  him,  and  of 
his  right  to  the  aid  of  counsel  in,  every  stage  of  the  proceed- 
ings."    (Pen.  Code,  sec.  858.) 

It  appears  from  testimony  taken  on  the  motion  to  set  aside 
the  information  that  the  accused,  accompanied  by  his  attorney, 
J.  R.  Cronin,  appeared  before  the  magistrate  at  the  time  fixed 
for  the  preliminary  hearing,  and  that,  before  the  taking  of 
testimony  was  begun,  the  district  attorney,  addressing  the  de- 
fendant, ** asked  him  if  he  was  familiar  with  his  rights"  and 
he  said  **yes."  Thereupon  the  district  attorney,  addressing 
Attorney  Cronin,  who  was  then  engaged  in  conversation  with 
the  defendant,  asked  '*if  he  would  waive  the  reading  of  the 
complaint,"  to  which  question  counsel  answered  in  the  affirm- 
ative. Thereafter  the  preliminary  hearing  of  the  charge 
against  the  accused  was  proceeded  with,  Mr.  Cronin  represent- 
ing the  defendant  throughout  the  entire  hearing  and  until  its 
conclusion. 

Section  860  of  the  Penal  Code  provides  that  ''if  the  defend- 
ant requires  the  aid  of  counsel,  the  magistrate  must,  immedi- 
ately after  the  appearance  of  counsel,  or  if,  after  waiting  a 
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reasonable  time  therefor,  none  appears,  proceed  to  examine 
the  case." 

In  this  case  counsel  did  appear  for  the  defendant  before  the 
magistrate,  and  the  magistrate  was,  therefore,  authorized  to 
proceed  with  the  hearing.  It  was  clearly  unnecessary  for  the 
magistrate  to  go  through  the  formality  of  advising  the  defend- 
ant of  his  right  to  the  aid  of  counsel  when  it  appeared  that 
the  latter  had  already  exercised  that  right  by  employing  an 
attorney  to  represent  him  at  the  hearing,  the  attorney  so  re- 
tained being  present  with  the  accused  in  the  magistrate's  court 
when  tho  case  was  called  for  examination. 

Nor  does  the  fact  that  the  complaint  was  not  read  to  the 
defendant  constitute,  under  the  circumstances  attending  the 
omission  to  do  so,  a  ground  upon  which  it  may  justly  be  held 
that  the  accused  had  not  been  legally  committed  by  the  magis- 
trate. Of  course,  a  person  who  is  brought  before  a  magistrate 
on  a  criminal  charge — that  is,  for  a  felony  or  other  crime 
which  is  required  to  be  preliminarily  examined  as  a  prere- 
quisite to  the  filing  of  an  information  in  the  superior  courtT— 
is  entitled  to  be  informed  of  the  nature  of  the  offense  with 
which  he  is  charged  before  the  magistrate  may  proceed  to 
take  testimony  or  depositions  in  support  of  the  charge.  This 
information  he  is  entitled  to  be  provided  with  in  order  to  en- 
able him  to  prepare  to  meet  the  charge  against  him.  The 
statute  does  not  in  terms  declare  that  the  complaint  shall  be 
read  to  the  defendant,  but  the  magistrate  must  inform  him 
of  the  charge,  and  we  apprehend  that  the  mere  statement  by 
that  official  in  a  general  way  of  the  nature  of  the  charge 
would  satisfy  the  requirement  in  that  regard.  However,  that 
the  defendant  in  this  case  had  knowledge  of  the  contents  of 
the  complaint  or  of  the  nature  of  the  charge  therein  preferred 
against  him,  is  implied  from  the  fact  that  the  attorney  repre- 
senting him  at  the  hearing  waived  the  reading  of  the  com- 
plaint in  his  presence  and  from  the  further  fact  that,  through 
his  attorney,  he  announced  himself  ready  to  proceed  with  the 
examination.  Under  such  circumstances  it  would  be  carrying 
technicality  to  the  extreme  limit  to  hold  that  the  case  should 
be  re-examined  before  a  valid  information  could  be  based 
upon  the  commitment  therein  issued,  merely  because  the 
formal  reading  of  the  complaint  had  been  omitted  by  the 
examining  magistrate,  assuming  that  the  statute  contemplates 
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that  the  complaint  must  always  be  read  in  such  cases.  At  any 
rate,  the  defendant  certainly  cannot  claim  that  he  suffered 
actual  damage,  either  at  the  examination  or  at  the  trial,  by 
such  omission,  and,  assuming  that  the  court  below,  in  denying 
the  motion  to  set  aside  the  information,  committed  error,  it  is 
a  mere  technical  error,  innocuous  in  its  eflfect  upon  the  rights 
of  the  accused,  and  of  which  it  cannot,  consequently,  be  said, 
after  an  examination  of  the  entire  record,  including  the  evi- 
dence, that  it  **has  resulted  in  a  miscarriage  of  justice.'* 
(Const,  art  VI,  sec.  4^^;  People  v.  Tomsky,  20  Cal.  App.  672, 
[130Pac.  184].) 

The  point  is  made  with  apparent  seriousness  that  the  evi- 
dence does  not  justify  the  verdict  because  it  fails  to  disclose 
that  the  act  of  the  defendant  in  shooting  into  the  crowd  of 
dancers  was  accompanied  by  malice.  **  Murder  is  the  unlaw- 
ful killing  of  a  human  being,  with  malice  aforethought.'* 
(Pen.  Code,  sec.  187),  "Such  malice  may  be  express  or  im- 
plied. It  is  express  when  there  is  manifested  a  deliberate 
intention  unlawfully  to  take  away  the  life  of  a  fellow-creature. 
It  is  implied,  when  no  considerable  provocation  appears,  or 
when  the  circumstances  attending  the  killing  show  an  aban- 
doned and  malignant  heart."     (Pen.  Code,  sec.  188.) 

The  evidence,  as  we  have  shown,  discloses  that  the  defend- 
ant seriously  resented  the  noise  producd  by  the  electric  piano 
in  the  room  in  which  the  dancing  was  going  on  and  expressed 
himself  as  being  greatly  annoyed  thereby.  He  was  in  a  quar- 
relsome frame  of  mind  during  the  entire  evening,  up  to  the 
time  he  fired  the  shots  into  the  dancing  party.  He  stepped  to 
the  door  leading  to  the  dancing  room  and  making  the  exclam- 
ation above  referred  to,  evidently  thus  referring  to  the  music, 
deliberately  fired  into  the  party,  with  the  result  as  already 
described.  Even  if  it  may  in  strictness  be  said  that  this  evi- 
dence does  not  show  express  malide,  it  is  certainly  sufficient 
to  warrant  the  implication  of  malice.  There  was  no  provoca- 
tion for  the  shooting,  and  the  circumstances  clearly  disclose, 
in  our  judgment,  *'an  abandoned  and  malignant  heart."  It 
does  not  follow,  merely  because  the  defendant  might  not  per- 
haps have  entertained  any  personal  ill-will  toward  the  de- 
ceased, that  the  shooting  and  killing  of  the  latter  was  not  with 
the  malice  essential  to  the  consummation  of  the  crime  of 
murder.    The  deliberate  and  unnecessary  discharging  of  a 
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gxm  into  a  multitude  of  people,  with  an  utter  disregard  of  the 
consequences  of  the  act,  whereby  human  life  is  destroyed,  is 
murder,  and  malice  will  be  implied,  although  the  perpetrator 
of  the  act  had  no  malice  against  any  particular  person  of  the 
multitude  into  which  he  so  fired.  (Bishop's  New  Criminal 
Law,  sec.  314,  vol.  1,  and  sec.  688,  vol.  2.) 

It  is  next  objected  that  the  court  erred  to  the  serious  preju- 
dice of  the  rights  of  the  accused  in  reading  to  the  jury  the 
instruction  that,  although  the  defendant,  at  the  time  he  com- 
mitted the  act,  was  laboring  under  partial  insanity,  **if  he  still 
understood  the  nature  and  character  of  his  act  and  its  conse- 
quences, and  had  a  knowledge  that  it  was  wrong  and  criminal, 
and  he  had  mental  power  at  the  time  sufficient  to  apply  that 
knowledge,  and  to  know  if  he  committed  the  act  he  would  be 
doing  wrong,  and  receive  punishment,  and  that  he  possessed 
a  will  sufficient  to  restrain  the  impulse  he  may  have  had  to  kill, 
arising  from  his  diseased  mind,  then  such  partial  insanity  will 
not  exempt  him  from  responsibility,  under  the  law,  for  such 
act,  and  you  should  find  him  guilty,  in  the  degree  shown  by 
the  evidence,"  provided  the  jury  were  convinced  by  the  evi- 
dence beyond  a  reasonable  doubt  that  the  killing  of  the  de- 
ceased by  the  defendant  was  without  legal  justification  or 
legal  excuse. 

We  perceive  nothing  erroneous  in  the  general  purport  of  the 
foregoing  instruction.  It  has  never  been  doubted  in  this  state 
that  a  person  may  be  held  for  a  criminal  act  if,  at  the  time  of 
committing  such  act,  he  fully  knew  the  wrongfulness  and  crim- 
inality thereof,  notwithstanding  that  he  may  at  the  time  be 
partly  insane  or  a  monomaniac  upon  some  subject  other  than 
that  to  which  his  criminal  act  related.  But  the  language  of 
the  instruction  appears  to  go  so  far  as  to  imply  that  even  if 
the  defendant  was,  at  the  time  of  the  killing,  fully  capable  of 
appreciating  and  knowing  the  nature  and  quality  and  wrong- 
fulness of  his  act,  he  would  be  immune  from  responsibility  if 
it  was  made  to  appear  that  he  was,  at  the  time,  without  suffi- 
cient volitional  power  to  restrain  himself  from  committing  the 
act.  If  this  be  the  true  construction  of  the  language  of  the 
instruction,  it  is  to  that  extent  erroneous.  (People  v.  Hain, 
62  Cal.  120,  [45  Am.  Rep.  651].)  Of  course,  a  person  having 
the  mental  capacity  to  know  the  wrongfulness  and  criminality 
of  a  certain  act,  has  the  capacity  equal  with  such  knowledge 
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to  restrain  himself  from  committing  it,  and  where,  under  such 
circumstances,  he  does  not  so  restrain  himself  but  commits 
the  act,  his  conduct  in  that  regard  will  be  ascribed  by  the  law 
to  a  deliberate  purpose  or  intent  to  do  the  wrong.  That  part 
of  the  instruction  as  so  construed,  however,  was  favorable  to 
the  defendant  and  he  cannot,  therefore,  justly  claim  that  he 
suffered  any  damage  therefrom. 

The  court  read  to  the  jury  several  instructions,  based  upon 
and  in  the  language  of  section  22  of  the  Penal  Code,  declaring 
that  *'no  act  committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  is  less  criminal  by  reason  of  his  having  been 
in  such  condition,"  but  that  where  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  evi- 
dence of  the  intoxicated  condition  of  the  accused  at  the  time 
of  comnjiitting  the  act  is  admissible  and  may  be  considered  by 
the  jury  in  determining  the  purpose,  motive,  or  intent  with 
which  he  committed  such  act.  It  is  here  argued  that  said 
instructions  were  without  pertinency  to  any  issue  in  the  case, 
and  that  thus  a  factor  was  improperly  injected  into  the  case 
which  ''tended  to  confuse  and  did  confuse  the  jury  in  arriv- 
ing at  its  verdict."  The  instructions  were  peculiarly  appro- 
priate to  the  case  as  made  by  the  evidence  and,  therefore, 
properly  given.  As  seen,  the  sole  defense  was  the  claimed 
mental  irresponsibility  of  the  defendant  at  the  time  he  com- 
mitted the  act,  and  his  contention  at  the  trial  was  that  his 
insanity  had  been  partly  superinduced  by  an  excessive  use  of 
intoxicating  liquors  prior  to  the  time  of  the  homicide.  The 
claim  of  the  district  attorney  was  that  he  was  not  insane  when 
he  fired  the  fatal  shot,  but  that  he  was  merely  in  a  state  of 
intoxication,  in  which  condition  he  had  voluntarily  placed 
himself.  Considerable  testimony  was  addressed  to  this  feature 
of  the  case,  and  the  people  were  entitled,  of  course,  to  have 
the  law  upon  that  subject  explained  to  the  jury.  This  the 
court  did  TuUy,  clearly,  correctly,  and,  as  stated,  most  per- 
tinently. 

The  instruction  in  which  the  court  cautioned  the  jury  to 
examine  with  care  the  defense  of  insanity  interposed  by  the 
defendant  **lest  an  ingenious  counterfeit  of  the  malady  fur- 
nish protection  to  the  guilty,"  is,  to  some  extent,  justly  criti- 
cised, but  we  think  its  effect  cannot  be  held  sufficient  to  justify 
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a  reversal  of  the  case.  The  same  instruction  has  often  been 
given  in  criminal  cases  in  which  the  insanity  of  the  accused 
has  been  set  up  as  a  defense,  and  has  received  the  approval  of 
the  supreme  court.  (See  People  v.  Dennis,' 39  Cal.  625; 
People  V.  Bumherger,  45  Cal.  650;  People  v.  Pico,  62  Cal.  50,. 
and  People  v.  Larrabee,  115  Cal.  158,  [46  Pac.  922].)  In  the 
case  of  People  v.  McCarthy,  115  Cal.  255,  264,  265,  [46  Pac. 
1073],  however,  the  supreme  court  took  occasion  to  criticise 
the  instruction  and  to  suggest  that  it  were  better  never  to  read 
it  to  the  jury,  and  with  that  suggestion  we  are  in  accord,  as  we 
regard  such  a  statement  by  the  court  in  its  charge  as  verging 
too  closely  upon  the  domain  of  questions  of  fact — that  is,  as 
approaching  an  instruction  upon  the  effect  of  the  evidence. 
However,  the  court  in  that  case  held  that,  the  instruction  hav- 
ing been  theretofore  approved  in  several  cases,  a  reversal 
could  not  be  justly  predicated  thereon,  (See  People  v. 
Methever,  132  Cal.  326,  330,  [64  Pac.  481].) 

The  defendant  makes  a  general  objection  to  the  action  of 
the  court  in  giving  other  instructions  and  in  refusing  to  read 
to  the  jury  a  large  number  of  instructions  proposed  by  him. 
In  his  brief,  the  defendant  does  not  point  out  the  alleged 
errors  thus  referred  to,  but  in  effect  suggests  that  this  court 
will  discover  such  errors  by  reviewing  **aU  the  instructions, 
given  and  refused  by  the  trial  court,  so  that  more  extended 
remarks  in  this  brief  on  that  subject  are  unnecessary."  But 
this  court  is  not  required  to  discharge  a  duty  which  rests  en- 
tirely upon  an  appellant  in  a  criminal  case  or  his  counsel. 
Where  error  is  claimed  in  the  rulings  or  instructions  of  the 
trial  court,  it  is  the  duty  of  the  party  complaining  on  appeal 
to  point  out  the  error,  otherwise  it  will  not  be  reviewed,  as  it 
is  not  incumbent  on  a  reviewing  court  to  search  through  the 
record  for  the  purpose  of  discovering  for  itself  wherein  the 
action  of  the  court  in  the  respect  complained  of  involved  error 
prejudicial  to  the  defendant.  {People  v.  Chutnacut,  141  Cal. 
685,  [75  Pac.  340] ;  People  v.  Pembroke,  6  Cal.  App.  593,  [92 
Pac.  668] ;  People  v.  Balmain,  16  Cal.  App.  33,  [116  Pac. 
303].)  We  have,  however,  carefully  read  the  full  charge  of 
the  court  and,  furthermore,  have  taken  the  pains  to  examine 
those  instructions  submitted  by  the  defendant  but  rejected  by 
the  court,  and  thus  we  have  found  that  the  court's  charge 
clearly  and  correctly  covered  every  essential  phase  of  the  case, 
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and  that  the  rejected  instructions  referred  to  amounted  only 
to  a  repetition  of  a  statement  of  the  principles  which  were  de- 
clared to  the  jury  in  the  general  charge  of  the  court. 

It  is  urged  that  the  district  attorney,  in  his  address  to  the 
jury,  was  guilty  of  misconduct  which  seriously  militated 
against  the  defendant  by  declaring  that,  if  there  ever  was  a 
case  arising  in  his  experience  of  six  years  as  district  attorney, 
in  which  there  was  disclosed  on  the  part  of  any  man  accused 

of  murder  *'an  abandoned  and  malignant  heart ...  an 

utter  abandonment  ...  to  regard  human  life  as  sacred — • 
...  it  is  the  case  of  this  defendant,  Andrew  Stein,  on  trial 
here  to-day  for  his  life." 

The  foregoing  language  was,  in  our  opinion,  perfectly  justi- 
fied by  the  evidence.  We  have  said  as  much  in  another  part 
of  this  opinion.  We  can  conceive  of  no  stronger  evidence  of 
*'an  abandoned  tod  malignant  heart"  than  that  which  dis- 
closes the  act  of  deliberately  and  recklessly  discharging  a  gun 
into  a  crowd  of  people  with  a  total  disregard  of  the  conse- 
quences thereof.  But  if  it  were  to  be  said  that  the  language 
was  wholly  unwarranted  by  the  record  and  imported  into  the 
case  matters  wholly  foreign  to  the'  issues,  it  is  to  be  remarked 
that  the  defendant  is  hardly  in  a  position  justly  to  complain 
of  any  damage  which  might  have  followed  therefrom,  since 
it  does  not  appear  in  the  record  that  he  objected  to  the  re- 
marks complained  of  when  made  or  called  the  attention  of 
the  court  thereto  at  the  time,  so  that  they  could  have  been 
ordered  stricken  out  and  the  jury  instructed  not  to  pay  heed 
to  them.  Over  and  over  again,  the  appellate  courts  of  this 
state  have  held  that  objectionable  remarks  by  the  district 
attorney  in  a  criminal  case  will  not  be  reviewed  or  considered 
unless  they  have  been  objected  to  at  the  time  they  were  made 
so  that  the  trial  court  may  be  accorded  an  opportunity  to 
counteract,  if  it  can  thus  be  done,  their  effect  upon  the  jury. 
{People  V.  Kramer,  117  Cal.  647,  651,  [49  Pac.  842] ;  People  v. 
Brittan,  118  Cal.  409,  412,  [50  Pac.  664] ;  People  v.  Shears, 
133  Cal.  154, 159,  [65  Pac.  295] ;  People  v.  Ruef,  14  Cal.  App. 
576,  619,  [114  Pac.  48] ;  People  v.  Amer,  8  Cal.  App.  137, 
143,  [96  Pac.  401] ;  People  v.  Ah  Fook,  64  Cal.  380,  383,  [1 
Pac.  347] ;  People  v.  Ye  Foo,  4  Cal.  App.  730,  740,  [89  Pac. 
450] ;  People  v.  Owens,  3  Cal.  App.  750,  752,  [86  Pac.  980] ; 
People  Y.  Beaver,  83  Cal.  420,  [23  Pac.  321]  j  People  v.  Frig- 
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erio,  107  Cal.  153,  [40  Pac.  107] ;  People  v.  Owens,  132  Cal. 
469,  471,  [64  Pac.  770] ;  People  v.  Solas,  2  Cal.  App.  537, 
540,  [84  Pac.  295] ;  Horn  v.  State,  12  Wyo.  162,  [73  Pac. 

705].) 

Among  the  several  forms  of  verdict  which  the  court  deliv- 
ered to  the  jury  upon  the  submission  of  the  case,  was  the  fol- 
lowing: **We,  the  jury  in  this  case,   find  the  defendant, 
Andrew  Stein,  guilty  of  murder  of  the  first  degree,  and  fur- 
ther find  that  as  a  punishment  for  the  same  that  the  said 
Andrew  Stein  be  imprisoned  in  the  state's  prison,  at  Folsom, 
for  his  natural  life."    Having,  in  the  exercise  of  the  discre- 
tion committed  to  them  in  that  particular,  decided  to  fix  the 
penalty  at  imprisonment  for  life  (Pen.  Code,  sec.  190),  the 
jury  returned  their  verdict  in  the  foregoing  form.    It  is  now 
contended  by  the  defendant  that,  inasmuch  as  the  form  of 
the  verdict  so  delivered  to  the  jury  expressly  named  the  par- 
ticular prison  in  which  the  defendant  should  be  confined  if 
the  jury  concluded  to  fix  the  penalty,  the  action  of  the  court 
in  that  respect  was  erroneous  and  prejudicial.    It  is  argued 
that  the  form  of  the  verdict  as  thus  handed  to  the  jury  was 
"suggestive,"  and  that  the  fact  that  the  jury  returned  a  ver- 
dict to  which  that  form  was  appropriate  shows  that  the  act 
of  submitting  to  them  a  verdict  in  that  form  had  a  prejudicial 
effect  upon  the  minds  of  the  jurors. 

Obviously,  while  it  is  within  the  discretion  of  the  jury  in 
cases  where  they  find  that  a  homicide  constitutes  murder  of 
the  first  degree  to  fix  the  penalty  at  imprisonment  for  life,  it 
is  not  within  their  legal  province  to  name  or  fix  the  particu- 
lar prison  of  the  two  in  this  state  in  which  the  defendant 
shall  be  confined,  since  the  statute  confers  upon  them  no  such 
authority.  The  legislature  evidently  intended  that  that  duty 
should  be  .a  function  of  the  court,  and  it  was  improper,  of 
course  ed  in  the  form  of  verdict  the 

prison  d  be  incarcerated  in  case  the 

juiy,  '  murder  of  the  first  degree, 

fixed  nment.    But  the  words  ''at 

Polsoi  of    verdict,  were  mere  sur- 

plusaj  no  influence  on  the  minds 

of  the  of  their  verdict.    We  must 

presui  jury  were  possessed  of  suffi- 

cient rehend  and  understand  the 
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instructions  of  the  court  that  they  were  to  be  governed  en- 
tirely, in  reaching  a  conclusion  upon  the  facts,  by  the  evidence, 
and  that  thus  they  were  guided  in  determining  what  their  ver- 
dict should  be  and  not  by  the  trivial  suggestion  that  a  partic- 
ular prison  might  be  his  place  of  confinement,  in  the  event  of 
his  conviction  of  first  degree  murder  and  his  punishment  fixed 
by  the  jury  in  the  exercise  of  the  discretion  confided  to  them 
by  section  190  of  the  Penal  Code  as  to  the  penalty  in  such 
cases. 

We  have  now  considered  all  the  points  pressed  upon  us  for 
a  reversal,  and  our  conclusion  is  that  the  defendant  was  ac- 
corded a  fair  trial,  that  his  conviction  appears  to  be  just  and 
that  the  punishment  meted  out  to  him  is  merited. 

Accordingly,  the  judgment  is  affirmed. 

.   Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  452.    First  AppeDate  District.— October  29,  1918.] 

THE  PEOPLE,  Respondent,  v.  ROSY  GUARAGNA,  Ap- 

pellant. 

GiuMiNAL  Law — Indictment— Puepose  of  Plbadino  Paetioulaes. — 
Primarily  the  purpose  of  precision  in  pleading  the  particulars  of  a 
crime  is  to  preclude  the  possibility  of  a  second  prosecution  for  the 
fame  act,  and  at  the  same  time  to  inform  the  defendant  with  rea- 
sonable certainty  of  that  which  he  will  be  called  upon  to  meet  and 
defend  against  upon  the  trial. 

Id. — Abortion — Sufficiency  of-  Indictment — Desceipxion  of  Insteu- 
MKNTS  AND  Mannee  OF  Theie  Use. — An  information  charging  an 
abortion  is  not  insufficient  because  of  failure  to  allege  by  name  or 
description  the  character  of  the  instruments  alleged  to  have  been 
employed,  or  of  failure  to  specify  the  manner  in  which  the  instru- 
ments were  used,  where  the  doing  of  every  act  essential  to  the 
commission  of  the  crime  is  alleged  in  the  language  of  the  statute, 
and  it  is  specifically  charged  that  the  crime  was  committed  by  the 
use  of  "instruments  in  and  about  and  within  the  body"  of  the  alleged 
victim. 

Id. — Aeoument  of  District  Attoeney — Reference  to  Reputation  of 
Accused. — In  a  prosecution  for  abortion  it  ia  not  misconduct  for 
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the  district  attorney  in  his  argument  to  the  jury  to  state  that  the 
eyidence  discloses  that  the  defendant  is  generally  reputed  to  be  a 
professional  abortionist,  where  positive  testimony  to  that  effect  has 
been  developed  by  counsel  for  the  defendant  upon  cross-examination 
of  the  people^s  witnesses. 
Id. — Instruction — Refusal  Because  Ooversd  by  Othebs. — It  is  not 
error  to  refuse  to  instruct  the  jury  that  they  should  acquit  the  de- 
fendant if  they  find  that  the  abortion  charged  was  produced  by 
means  of  drugs,  and  not,  as*  alleged  in  the  information,  by  the  use 
of  instruments,  where  the  mbject  matter  of  such  instruction  is  com- 
pletely and  correctly  covered  in  the  charge  of  the  court. 

Id. — Evidence — Sufficiency  to  Convict  of  Abortion. — In  this  prose- 
cution for  abortion  the  evidence,  direct,  circumstantial,  and  opinion, 
is  amply  sufficient  to  justify  the  finding  of  the  jury  implied  from 
the  verdict  that  the  defendant,  by  means  of  instruments  of  some 
kind,  committed  the  crime  charged. 

Id. — Evidence — General  Assignment  of  Error — Review  on  Appeal. — 
Where  soiQe  eighteen  ruliags  upon  the  admission  or  rejection  of  evi- 
dence are  generally  assigned  as  error,  and  no  particular  point  con- 
cerning any  one  of  the  rulings  is  discussed  in  the  brief  of  the 
appellajit,  but  the  appellate  court  is  merely  referred  to  the  pages 
and  folios  of  the  transcript  where  the  objections  and  rulings  are 
to  be  found,  it  will  not  examine  and  pass  upon  points  thus  presented. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  triaL 
William  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  D.  Gill,  W.  S.  O'Brien,  and  Prank  Sprague,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

LENNON,  P.  J. — The  defendant  was  convicted  of  the  crime 
commonly  called  abortion,  and  which  is  defined  by  section  274 
of  the  Penal  Code.  She  has  appealed  from  the  judgment,  and 
from  an  order  denying  her  motion  for  a  new  trial. 

The  charging  part  of  the  information  was  not  demurrable 
upon  the  ground  of  uncertainty.  Primarily  the  purpose  of 
precision  in  pleading  the  particulars  of  a  crime  is  to  preclude 
the  possibility  of  a  second  prosecution  for  the  same  act  and  at 
the  same  time  to  inform  the  defendant  with  reasonable  cer- 
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tainty  of  that  which  he  will  be  called  upon  to  meet  and  defend 
against  upon  the  trial. 

The  information  in  the  present  case  alleged  in  the  language 
of  the  statute  the  doing  of  every  act  essential  to  the  commis- 
sion of  the  crime  as  defined  by  section  274  of  the  Penal  Code, 
and  specifically  charged  that  such  crime  was  committed  by  the 
use  of  "instruments  in  and  about. and  within  the  body"  of  the 
person  named  as  the  victim  of  the  alleged  abortion.  This  be- 
ing so,  it  is  obvious  that  the  judgment  of  conviction  in  the 
present  case  could  be  readily  and  successfully  pleaded  as  a 
bar  to  a  second  prosecution  of  the  defendant  for  the  acts 
charged  in  the  present  information.  True,  the  information 
did  not  by  name  or  description  indicate  the  character  of  the 
instruments  alleged  to  have  been  employed  in  the  commission 
of  the  oflfense,  nor  did  it  specify  the  manner  in  whch  such  in- 
struments were  used.  Nevertheless,  in  its  entii-ety  it  fairly 
and  with  sufficient  certainty  informed  the  defendant  of  all 
that  was  reasonably  necessary  for  her  to  know  in  order  to 
prepare  and  present  an  iixtelligent  and  honest  defense.  It  was 
not  absolutely  necessary  to  allege  the  name  of  the  instrument 
used  to  produce  the  abortion.  {State  v.  Reed,  45  Ark.  333; 
Commonwealth  v.  Noble,  165  Mass.  13,  [42  N.  E.  328] ;  Com- 
monwealth  v.  Thompson,  159  Mass.  56,  [33  N.  E.  1111]; 
Commonwealth  v.  Corkin,  136  Mass.  429;  Commjonwealth  v. 
Jackson,  15  Gray  (Mass.),  187;  People  v,  Lohman,  2  Barb. 
(N.  Y.)  216,  220.) 

The  information  would  have  been  good  beyond  cavil  if  it  had 
alleged  that  the  character  of  the  instrument  employed  to  pro- 
duce the  abortion  was  unknown.  (Baker  v.  People,  105  IlL 
452.)  This  must  be  so;  otherwise  crimes  of  the  character 
under  discussion  would  frequently  go  unpunished.  Obviously 
an  allegation  that  the  instruments  used  were  unknown  would 
not  have  rendered  the  information  more  certain  or  efficacious 
than  it  is  in  its  present  form;  and  therefore  we  cannot  con- 
ceive of  any  sound  reason  why  the  information  would  not  be 
equally  good  without  such  allegation. 

The  allegation  that  the  instruments  employed  to  produce  the 
abortion  were  used  **in  and  about  and  within  the  body"  of 
the  person  who  submitted  to  the  operation,  sufficiently  in- 
dicated the  manner  in  which  the  offense  was  committed.  The 
meaning  of  this  allegation  should  be  clear  to  every  person 


Digitized  by  LjOOQIC 


Oct.  1913.]  People  v.  Guaraqna.  123 

of  ordinary  intelligence ;  and  the  contention  that  it  might  be 
construed  to  mean  that  the  instruments  were  inserted  in  the 
nose  or  the  ear  cannot  be  taken  seriously. 

The  district  attorney  did  not  transgress  the  limits  of  legiti- 
mate argument  in  his  presentation  of  the  people's  case  to  the 
jury.  He  was  well  within  the  record  when  he  declared  that 
the  evidence  upon  the  whole  case  disclosed  that  the  defendant 
was  generally  reputed  to  be  a  professional  abortionist.  This 
declaration  was  not  the  result  of  a  mere  deduction  from  the 
evidence,  but  was  based  upon  positive  testimony  developed  by 
counsel  for  the  defendant  upon  cross-examination  of  two  of 
the  people's  witnesses,  to  the  effect  that  the  defendant  was 
generally  reputed  to  be  engaged  in  the  business  of  producing 
abortions.  The  fact  that  this  testimony  was  developed  upon 
cross-examination  did  not  detract  from  its  value  as  evidence, 
nor  preclude  the  district  attorney  from  commenting  upon  it. 

The  trial  court  did  not  err  in  refusing  to  give  certain  re- 
quested instructions,  which  were  to  the  effect  that  the  jury 
should  acquit  the  defendant  if  it  found  that  the  abortion 
charged  was  produced  by  means  of  drugs  and  not,  as  alleged  in 
the  information,  by  the  use  of  instruments.  The  subject  mat- 
ter of  these  instructions  was  clearly,  completely,  and  correctly 
covered  in  the  charge  of  the  cpurt. 

The  evidence  is  sufficient  to  support  the  verdict  and  judg- 
ment. The  testimony  produced  upon  the  trial  is  too  volum- 
inous to  be  even  summarized  in  this  opinion ;  and  therefore  it 
must  suffice  for  us  to  say  that  upon  a  careful  reading  of  the 
record  we  are  satisfied  that  the  evidence  upon  the  whole  case, 
direct,  circumstantial,  and  opinion,  was  amply  sufficient  to 
justify  the  finding  of  the  jury  implied  from  the  verdict  that 
the  defendant,  by  means  of  instruments  of  some  kind,  com- 
mitted the  crime  charged  in  the  information,  with  the  knowl- 
edge, intent,  and  purpose  therein  alleged. 

It  was  objected  at  the  trial  that  the  hypothetical  question 
put  to  the  prosecution's  expert  witnesses  was  not  based  upon 
the  evidence  in  the  case.  When  directed  by  the  trial  court  to 
point  out  wherein  the  question  was  deficient  in  its  statement 
of  the  evidence,  counsel  for  the  defendant  designated  only 
one  particular  in  support  of  his  objection.  The  record  shows 
that  the  question  objected  to  conformed  to  the  evidence  in  the 
particular  pointed  out,  and  in  its  entirety  fully  and  fairly 
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stated  the  evidence  adduced  upon  the  whole  case.  The  objec- 
tion, therefore,  was  not  well  taken  and  was  rightfully  over- 
ruled. 

Some  eighteen  rulings  of  the  trial  court  made  upon  the  ad- 
mission or  rejection  of  evidence  are  generally  assigned  as 
error.  No  particular  point  concerning  any  one  of  these  rul- 
ings is  discussed  in  the  brief  of  counsel  for  the  defendant. 
We  are  merely  referred  to  the  pages  and  folios  of  the  tran- 
script where  the  objections  and  rulings  are  to  be  found.  This 
court  is  not  required  to  examine  and  pass  upon  points  thus 
presented.  {People  v.  Woon  Tuck,  120  Cal.  294,  [52  Pac. 
833] ;  People  v.  McLean,  135  Cal.  306,  [67  Pac.  694] ;  People 
V.  Cebulla,  137  Cal.  314,  [70  Pac.  181] ;  People  v.  Chutmcut, 
141  Cal.  682,  [75  Pac.  340].) 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Bichards,  J.,  concurred. 


[CHv.  No.  1302.    First  Appellate  District.— October  29,  1913.] 

WILLIAM  NICOL  COMPANY  (  a  Corporation),  Respond- 
ent,  V.  DOROTHEA  CAMERON,  as  Executrix  of  the 
Will  of  William  Ladd,  Deceased,  Appellant. 

Estate  of  Decedbnt — Action  on  Claim — Sdfpioienct  of  Complaint. — 
A  complaint,  in  an  action  against  an  executor  on  a  promissory  note 
executed  by  the  decedent,  which  alleges  the  nonpayment  of  the  orig- 
inal obligation  and  its  due  presentation  to  and  rejection  by  the 
executor,  sufficiently  states  a  cause  of  action,  and  it  is  not  necessary 
to  further  aver  that  the  executor  has  not  paid  the  (^im. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge. 

I^he  facts  are  stated  in  the  opinion  of  the  court. 

D.  I.  Mahoney,  for  Appellant. 

A.  G.  Lyon,  for  Respondent. 
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RICHARDS,  J. — This  is  an  action  upon  a  claim  presented 
to  the  appellant,  as  executrix  of  the  last  will  of  William 
Ladd,  deceased,  based  upon  a  promissory  note  for  the  sum  of 
three  hundred  dollars,  executed  by  said  decedent  to  plaintiff 
in  his  lifetime  and  unpaid  at  the  time  of  his  decease. 

In  its  second  amended  complaiiit  the  plaintiff  sets  forth  the 
note  in  full,  with  the  usual  averments  of  the  due  execution  and 
delivery  of  the  same,  and  then  avers  the  death  of  the  decedent, 
the  due  appointment  of  appellant  as  the  executrix  of  his  estate, 
the  proper  presentation  of  the  claim,  and  the  averment  that 
the  executrix  **had  neglected  and  refused  and  still  neglects 
and  refuses  to  approve  said  claim.'* 

To  this  complaint  the  executrix  answered  in  the  form  of  a 
general  denial,  and  thereafter  and  at  the  time  of  the  trial  the 
plaintiff  was  allowed  to  amend  his  said  complaint  by  adding 
the  averment  **that  said  note  has  not  been  paid." 

The  case  was  tried  upon  the  issues  thus  presented;  and 
plaintiff  having  recovered  judgment  for  the  amount  of  its 
claim  and  for  its  payment  in  due  course  of  administration, 
the  executrix  prosecutes  this  appeal  upon  the  judgment-roll. 

It  is  the  contention  of  the  appellant  that  the  complaint  does 
not  state  facts  sufQcient  to  constitute  a  cause  of  action  for  the 
reason  that  it  is  not  averred  therein  that  ''the  daim  has  not 
been  paid.'* 

This  contention  is  without  merit.  The  complaint  averred 
that  the  note  had  not  been  paid,  and  that  the  executrix  had 
neglected  and  refused  and  still  neglects  and  refuses  to  ap- 
prove the  claim.  The  defendant  did  not  demur  to  the  com- 
plaint, but  answered  to  the  merits,  and  went  to  trial  and  judg- 
ment without,  so  far  as  the  record  shows,  making  any  point  as 
to  the  suflBciency  of  the  complaint  in  the  lower  court  At 
worst,  we  think  the  complaint  was  only  subject  to  a  special 
demurrer  upon  the  ground  of  uncertainty,  which  not  having 
been  presented,  the  point  was  waived. 

Aside  from  this  suggestion,  however,  it  may  be  said  that  in 
an  early  and  well  considered  case  differing  in  no  material  re- 
spect from  the  case  at  bar,  it  was  held  that  a  complaint,  alleg- 
ing the  nonpayment  of  the  original  obligation  and  its  due  pre- 
sentation to  and  rejection  by  the  administrator,  sufficiently 
stated  a  cause  of  action,  and  that  it  was  not  necessary  to 
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further  aver  that  the  administrator  had  not  paid  the  claim. 
(Wise  V.  Hogan,  77  Cal.  184,  188,  [19  Pac.  278].) 

The  appellant  also  contends  that  the  findings  are  insufficient 
to  support  the  judgment;  but  since  this  objection  is  wholly 
based  upon  the  first  contention  of  the  appellant  as  to  the  suffi- 
ciency of  the  complaint  it  must  necessarily  fall  with  that  con- 
tention. 

The  judgment  is  affirmed. 

LennoUy  P.  J.,  and  Kerrigan,  J.,  concurred* 


[Civ.  No.  1197.    Firat  Appell&te  District.— October  80,  1913.] 

JOHN  HASTARAN  et  al.,  Respondents,  v.  CANNIE   B. 
MARCHAND,  Appellant. 

Appeal — Statement  of  Case — SPEcmoATioN  of  Errors — Sufpicienot 
OP  Evidence. — ^A  statement  of  the  case  on  motion  for  a  new  trial, 
■which  does  not  specify  nor  attempt  to  specify  the  particulars  in 
which  the  evidence  is  claimed  to  be  insufficient  to  justify  the  findings, 
cannot  be  considered,  either  upon  the  appeal  from  the  order  deny- 
ing a  new  trial  or  on  the  appeal  from  the  judgment,  for  the  purpose 
of  determining  the  sufficiency  of  the  evidence. 

Id. — Insuppicient  Statement — ^Whethbb  Cured  by  Other  Documents 
IN  Transcript. — The  failure  of  such  statement  to  specify  the  par- 
ticulars in  which  it  is  claimed  the  evidence  is  insufficient,  is  not 
cured  by  the  incorporation,  elsewhere  in  the  transcript,  of  two  sepa- 
rate documents  entitled  ''Bill  of  Exceptions,"  one  of  which  contains 
several  specifications  of  the  insufficiency  of  the  evidence  intermingled 
with  argument  and  the  citation  of  authorities,  and  the  other  made 
up  of  specifications  of  errors  in  law  alleged  to  have  occurred  during 
the  trial,  neither  documents  being  authenticated  by  the  trial  judge, 
nor  referred  to  in  the  authenticated  statement  or  made  a  part 
thereof,  nor  purporting  to  set  out  in  narrative  form  or  otherwise 
the  evidence  and  rulings  at  the  trial,  although  upon  the  diminution 
of  the  record  there  was  indorsed  thereon  the  certificate  of  the  trial 
judge  that  such  documents  were  used  on  the  hearing  of  the  motion 
for  a  new  trial. 

Id. — Specifications  op  Insufficiency  of  Evidencb — Their  Object  and 
Purpose. — The  specifications  of  the  insufficiency  of  the  evidence  in 
a  statement  of  the  case  or  bill  of  exceptions  are  not  required  merely 
for  use  upon  the  hearing  of  the  motion  for  a  new  trial,  but  are 
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intended  primarily,  if  not  entirely,  for  the  information  of  tlie  ad- 
Terse  party  and  the  trial  court,  to  the  end  that  they  may  be  fully 
advised  npon  the  settlement  of  the  statement  or  bill  of  exceptions 
as  to  what  matters  of  eridenee  oorering  the  points  in  oontroyersy 
should  be  included  therein. 

Id. — Banrs  on  Appeal — Neoessitt  ov  Stating  ob  Arguing  Errors  ov 
Law. — Alleged  errors  of  law  relating  to  the  reception  and  rejection 
of  testimony,  not  stated  or  argued  in  the  brief  of  the  appellant, 
but  merely  adverted  to  in  a  general  way  in  an  unauthentieated  docu- 
ment purporting  to  be  a  bill  of  exceptions,  will  not  be  considered  by 
the  appellate  court. 

Id. — Statement  of  Case— Errors  of  Law — ^When  Eeviewable. — Errors 
of  law  appearing  either  in  a  proper  statement  of  the  ease  or  bill  of 
exceptions  may  be  reviewed  upon  an  appeal  from  the  judgment,  re- 
gardless of  whether  or  not  an  appeal  has  been  perfected  from  an 
order  denying  a  new  trial. 

Id. — Objection  to  Evidencb — Necessitt  of  Interposing. — Errors  of 
law  in  the  admission  of  evidence  are  not  available  on  appeal,  if  no 
objection  was  made  to  the  reception  of  the  evidence. 

Id. — SuFFiciENOT  OF  EVIDENCE — PRESUMPTION  ON  APPEAL. — In  the  ab- 
sence of  an  efficient  statement  of  the  case  or  a  bill  of  exceptions,  an 
appellate  court  must  assume  that  the  evidence  adduced  at  the  trial 
fully  supports  the  findings,  and  justified  the  denial  of  a  new  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial.    Frank  H.  Smith,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

.A.  Heynemann^  C.  F.  Adams,  and  Lande  &  Woodworth,  for 
Appellant. 

J.  K  Boss,  for  Respondents. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment 
rendered  in  favor  of  the  plaintiffs  and  also  from  an  order 
denying  the  defendant  a  new  trial. 

The  action  was  one  to  rescind  a  contract  of  purchase  and 
sale  of  personal  property  and  for  the  recovery  of  the  purchase 
price  thereof,  upon  the  ground  of  fraud.  The  case  was  tried 
by  the  court  without  a  jury,  and  findings  were  made  in  favor 
of  the  plaintifiEs  in  substantial  accord  with  the  allegations  of 
the  complaint.  Judgment  was  entered  upon  the  findings  on 
September  7, 1911,  and  on  the  following  day  defendant  served 
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and  filed  her  notice  of  intention  to  move  for  a  new  trial  upon 
the  grounds  of  errors  of  law  occurring  during  the  trial,  and 
the  insufficiency  of  the  evidence  to  justify  the  findings. 

The  notice  of  intention  stated  that  the  motion  would  be 
made  upon  affidavits  to  be  thereafter  filed,  a  statement  of  the 
case,  and  also  a  bill  of  exceptions  to  be  thereafter  prepared. 
On  March  25,  1912,  an  engrossed  **  statement  of  the  case  on 
motion  for  a  new  trial"  was  allowed  and  authenticated  by  the 
certificate  of  the  trial  judge.  The  motion  for  a  new  trial  was 
heard  and  denied  on  April  8,  1912. 

In  support  of  the  appeal  it  is  urged  that  in  certain  partic- 
ulars the  evidence  is  insufficent  to  support  the  findings  of  fact 
as  made  by  the  trial  court. 

This  point  cannot  be  considered,  either  upon  the  appeal  from 
the  judgment  or  from  the  order  denying  the  new  trial,  for  the 
reason  that  the  statement  of  the  case  appearing  in  the  record  be- 
fore us  does  not  specify  nor  attempt  to  specify  the  particulars 
in  which  the  evidence  is  claimed  to  be  insufficient  to  justify 
the  findings.  {Sather  Banking  Co.  v.  Briggs,  138  Cal.  724, 
[72  Pac.  352].)  *  Section  659  of  the  Code  of  Civil  Procedure, 
provides  that  **When  the  notice  of  the  motion  designates,  as 
the  ground  of  the  motion,  the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged  to  be 
insufficient.  ...  If  no  such  specification  be  made  the  state- 
ment shall  be  disregarded  on  the  hearing  of  the  motion."  In- 
asmuch as  the  statement  of  the  case  before  us  does  not  even 
attempt  to  specify  the  particulars  in  which  it  is  claimed  that 
the  evidence  is  insufficient  to  support  the  findings,  it  must  be 
assumed  in  support  of  the  order  appealed  from  that  the  lower 
court,  in  passing  upon  the  motion  for  a  new  trial,  ignored, 
as  was  its  duty,  the  statement  of  the  case  prepared  and  pre- 
sented by  the  defendant.  This  being  so,  it  follows  that  the 
motion  for  a  new  trial,  in  so  far  as  it  was  grounded  upon  the 
insufficiency  of  the  evidence,  was  in  effect  made  without  a 
statement  of  the  case  to  support  it ;  and  the  defendant  having 
elected  to  move  upon  such  a  statement,  his  failure  to  prepare 
and  perfect  it  in  the  particulars  required  by  the  code  pre- 
cluded the  lower  court  from  passing  upon  the  sufficiency  of  the 
evidence,  and,  therefore,  in  so  far  as  that  question  was  con- 
cerned, the  motion  for  a  new  trial  was  properly  denied. 
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The  reasoning  which  requires  us  to  reject  the  defendant's 
statement  of  the  case  when  considering  the  appeal  from  the 
order  denying  a  new  trial,  likewise  precludes  us  from  consid- 
ering that  statement  upon  the  appeal  from  the  judgment  in  so 
far  as  the  sufficiency  of  the  evidence  to  support  the  findings 
is  concerned.  Section  950  of  the  Code  of  Civil  Procedure  pro- 
vides that  on  an  appeal  from  a  final  judgment  the  appellant 
must  furnish  the  court  with  (1)  a  copy  of  the  notice  of  ap- 
peal; (2)  the  judgment-roll;  and  (3)  of  any  bill  of  excep- 
tions or  (4)  statement  of  the  case  on  which  the  appellant 
relies.  For  the  purpose  of  an  appeal  from  the  judgment  there 
is  little  difference  between  a  bill  of  exceptions  and  a  statement 
of  the  case.  **  Their  form  is  the  same,  the  proceeding  to  settle 
them  is  the  same,  they  perform  the  same  office,  and  may  be 
used  interchangeably.'*  (2  Spelling's  New  Trial,  sec.  629.) 
Accordingly,  any  statement  of  the  case  which  has  been  settled 
and  authenticated  as  required  by  law,  and  which  was  used  or 
which  was  prepared,  settled,  and  authenticated  for  use  upon  a 
motion  for  a  new  trial,  may  be  resorted  to  by  this  court  upon 
an  appeal  from  a  judgment  which  involves  errors  of  law 
claimed  to  have  been  committed  upon  the  trial,  or  the  alleged 
insufficiency  of  the  evidence  to  support  the  findings.  (2 
Hayne  on  New  Trial,  revised  ed.,  sec.  250.) 

This,  however,  presupposes  that  upon  an  appeal  from  the 
judgment  grounded  upon  the  insufficiency  of  the  evidence  the 
**bill  of  exceptions"  or  ''statement  of  the  case"  accompany- 
ing the  judgment-roll  was  prepared  and  perfected  in  accord- 
ance with  the  provisions  of  section  648  of  the  Code  of  Civil 
Procedure,  which  requires  that  **when  the  exception  is  to  the 
verdict  or  decision,  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  it,  the  objection  must  specify  the  partic- 
ulars in  which  such  evidence  is  alleged  to  be  insufficient." 
The  purpose  of  this  requirement  is  practically  the  same  as  that 
of  section  659  of  the  same  code  relating  to  the  necessity  of 
specifications  of  insufficiency  in  a  statement  of  the  case  on  a 
motion  for  a  new  trial.  Therefore,  upon  the  appeal  from 
the  judgment  in  the  present  case,  the  sufficiency  of  the  evi- 
dence to  support  the  findings  cannot  be  reviewed  upon  the 
statement  of  the  case  before  us.  (2  Hayne  on  New  Trial,  sec. 
259.) 

as  Gal.  App.— 9 
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The  defendant  insists  that  the  neglect  of  the  statement  to 
specify  the  particulars  in  which  it  is  claimed  the  evidence  was 
insufiBcient  was  covered,  and  therefore  cured,  in  two  separate 
documents  entitled  **Bill  of  Exceptions,"  which  are  printed 
elsewhere  in  the  transcript,  and  purport  to  have  been  filed  in 
the  action  some  five  months  previous  to  the  allowance  and 
authentication  of  the  defendant's  ** Engrossed  statement  of 
the  case  on  motion  for  a  new  trial.'* 

The  first  of  these  documents  contains  several  specifications 
of  the  insufficiency  of  the  evidence  intermingled  with  argu- 
ment and  the  citation  of  authorities.  The  second  is  made  up 
of  specifications  of  errors  in  law  alleged  to  have  occurred  dur- 
ing the  trial.  Neither  document,  however,  purports  to  set  out 
in  narrative  form  or  otherwise  the  evidence  and  rulings  had 
and  made  at  the  trial.  Moreover,  neither  document  was  au- 
thenticated by  the  judge  of  the  trial  court,  and,  therefore, 
neither  can  be  said  to  be  a  bill  of  exceptions  in  form  or  in 
fact.  Neither  document  was  included  in  nor  referred  to  in  the 
authenticated  statement  of  the  case  which  was  finally  settled 
and  allowed  by  the  trial  court.  Obviously  they  cannot  be  con- 
sidered for  any  purpose  upon  this  appeal. 

This  cuse  was  heard  once  before  by  this  court,  and  upon  the 
point  just  stated  was  decided  adversely  to  appellant.  In  the 
petition  for  a  rehearing  our  attention  was  called  to  the  fact 
that  prior  to  the  filing  of  briefs  and  before  the  oral  argument 
upon  the  first  hearing  a  diminution  of  the  record  upon  motion 
of  the  appellant  was  ordered,  so  as  to  show  that  the  trial  judge 
had  indorsed  upon  each  of  the  two  unsettled  and  unauthen- 
ticated  documents  entitled  **Bill  of  Exceptions"  the  following 
certificate:  **I  hereby  certify  that  the  foregoing  specifications 
were  used  before  me  on  the  argument  on  motion  for  a  new 
trial.  Frank  H.  Smith,  Judge.  September  20,  1912."  Al- 
though permission  was  granted  counsel  for  the  appellant  at 
the  time  the  diminution  was  suggested  and  ordered  to  amend 
the  record  before  us  by  inscribing  thereon  with  pen  and  ink  the 
above-mentioned  certificate,  such  amendment  was  not  made 
until  after  our  opinion  in  the  first  instance  affirming  the  judg- 
met  had  been  filed ;  and  although  permission  had  been  granted 
previous  to  the  filing  of  appellant's  brief  to  amend  the  record 
in  the  particulars  and  manner  stated  no  mention  or  point 
was  made  either  in  the  briefs  of  counsel  for  the  appellant 
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or  upon  the  oral  argument  of  the  fact  that  the  trial  judge  had 
used  the  disputed  documents  upon  the  hearing  of  the  motion 
for  a  new  trial.  We  were  justified,  therefore,  in  assuming, 
as  we  did,  upon  the  first  hearing  that  the  suggested  diminu- 
tion of  the  record  was  not  considered  by  counsel  for  the  ap- 
pellant, as  a  matter  of  sufficient  moment  to  be  considered  by 
us  upon  the  determination  of  the  appeal.  A  rehearing,  how- 
ever, was  granted  largely  because  of  the  earnest  insistence  of 
counsel  for  appellant  that  such  certificate  obviated  the  ob- 
jections which  resulted  in  the  affirmance  of  the  judgment  in 
the  first  instance. 

Upon  further  consideration  we  are  satisfied  that  even  as 
finally  amended  the  record  before  us  will  not  sustain  the  ap- 
peal upon  the  ground  of  the  insufficiency  of  the  evidence  to 
support  the  findings. 

The  case  of  Dawson  v.  Schloss,  93  Cal.  195,  201,  [29  Pac. 
31],  hurts  rather  than  helps  appellant,  for  there  it  is  declared 
that  the  primary  purpose  of  the  rule  requiring  specifications 
of  evidence  **in  statements  on  motion  for  a  new  trial  and  in 
bills  of  exceptions  is  to  abbreviate  the  statement  of  evidence  by 
restricting  it  to  such  as  is  relevant  or  material  to  prove  or  dis- 
prove the  specified  fact.  By  the  specifications  required  the 
opposing  party  and  the  judge  are  notified  of  the  exact  points 
of  contest,  and  thereby  enabled  to  determine  what  evidence 
should  be  brought  into  the  statement  and  what  should  be  ex- 
cluded therefrom.  Without  such  specifications  the  judge 
could  not  perform  the  duty  enjoined  upon  him  *to  strike  out 
of  it  (the  statement  or  bill  of  exceptions)  all  redundant  and 
useless  matter,'  and  to  make  the  statement  truly  represent  the 
case  (Code  Civ.  Proc,  sees.  650,  659) ;  nor  would  the  opposing 
party  have  any  means  of  distinguishing  what  portions  of  the 
evidence  would  be  redundant  from  that  which  tends  to  prove 
the  issue  on  his  part;  and  the  consequence  would  generally 
be  that  all  the  evidence  would  be  brought  into  the  statement 
or  bill  of  exception^  though  nine-tenths  of  it  were  irrelevant 
and  useless.  So  important  were  the  required  specifications  in 
a  statement  on  a  motion  for  a  new  trial  regarded  by  the  legis- 
lature that  it  enacted  'If  no  such  specifications  be  made  the 
statement  shall  be  disregarded  on  the  hearing  of  the  motion.' 
(Code  Civ.  Proc,  sec.  659),  and  this  penalty  has  been  enforced 
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by  thia  court  in  so  many  causes  that  there  seems  to  be  no 
excuse  for  failure  to  comply  with  the  code  rule.  ..." 

It  will  thus  be  seen  that  the  specifications  of  the  insufficiency 
of  the  evidence  in  a  statement  of  the  case  or  bill  of  exceptions 
are  not  required  merely  for  use  upon  the  hearing  of  the  mo- 
tion for  a  new  trial,  but  are  intended  primarily,  if  not  en- 
tirely, for  the  information  of  the  adverse  party  and  the  trial 
court,  to  the  end  that  they  may  be  fully  advised  upon  the 
settlement  of  the  statement  or  bill  of  exceptions  as  to  what 
matters  of  evidence  covering  the  points  in  controversy  should 
be  included  therein.  {Cortelyou  v.  Imperial  Land  Co.,  166 
Cal.  14,  [134  Pac.  981].) 

In  the  present  case  the  statement,  which  was  settled  for  use 
and  subsequently  used  upon  the  motion  for  a  new  trial,  is,  as 
has  been  previously  pointed  out,  utterly  devoid  of  specificar 
tions  or  attempted  specifications  of  the  insufficiency  of  the  evi- 
dence  to  siistain  the  findings  made  by  the  trial  court;  and 
therefore  neither  the  trial  court  nor  the  adverse  party  was 
required  upon  the  settlement  of  the  statement  to  ascertain 
whether  or  not  all  of  the  evidence  adduced  upon  the  trial  and 
upon  which  the  findings  were  made  was  incorporated  in  the 
statement  as  originally  prepared  and  presented  for  settlement. 
Perchance  if  the  insufficiency  of  the  evidence  to  sustain  all 
or  any  one  of  the  findings  made  by  the  trial  court  had  been 
specified  in  the  statement  as  submitted  for  settlement,  amend- 
ments would  have  been  proposed  and  allowed  which  would 
have  covered  the  points  in  controversy. 

It  is  contended,  however,  upon  behalf  of  the  appellant  that 
the  certificate  of  the  trial  judge  which  has  been  added  to  the 
record  shows  that  he  had  before  him  at  the  time  of  the  settle- 
ment of  the  statement  the  specifications  of  insufficiency  con- 
tained in  one  of  the  two  unsettled  and  unauthenticated  docu- 
ments entitled  **Bill  of  Exceptions,"  and  we  are  therefore 
requested  to  consider  those  specifications  as  part  and  parcel 
of  the  settled  and  authenticated  statement  of  the  case  which 
was  used  upon  the  motion  for  a  new  trial. 

This  contention  is  not  supported  by  the  record  before  us, 
and  the  request  following  it  must  be  ignored.  It  may  be  con- 
ceded that  generally  the  legal  effect  of  a  document  must  be 
determined  by  a  consideration  of  its  subject  matter  rather 
than  by  the  name  given  to  it  -,  and  when  its  real  character  is 
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thus  ascertained  its  scope  and  effect  cannot  be  ignored  because 
of  a  mere  misnomer.  It  may  also  be  conceded  that  a  state- 
ment on  motion  for  a  new  trial  and  a  bill  of  exceptions  may 
be  incorporated  in  one  paper  without  invalidating  either 
{Spottiswood  V.  Weir,  66  Cal.  525,  [6  Pac.  381] ;  Martin  v. 
Southern  Pacific  Co.,  150  Cal.  124,  [88  Pac.  701] ) ;  and  we 
have  no  doubt  that  if  in  the  present  case  the  two  unsettled 
and  unauthenticated  documents  entitled  **Bill  of  Exceptions" 
— one  of  which  specified  the  insufficiency  of  the  evidence  and 
the  other  the  errors  of  law — ^had  been,  by  reference  or  other- 
wise, made  a  part  of  the  proposed  statement  on  motion  for  a 
new  trial,  they  would  have  constituted  sufficient  specifications 
of  the  insufficiency  of  the  evidence  and  the  errors  of  law  relied 
upon  for  a  new  trial. 

No  such  situation,  however,  confronts  us  here.  In  the  first 
place  both  of  the  documents  in  the  present  case  entitled  ''Bill 
of  Exceptions"  plainly  purported  only  to  set  forth  discon- 
nected  fragments  of  the  evidence  adduced  upon  the  trial  of 
the  case,  and  neither  of  such  documents  was,  directly  or  by 
reference,  authenticated  by  the  certificate  of  the  trial  judge. 
Clearly,  therefore,  they  lack  the  essentials  of  an  efficient  bill 
of  exceptions.  In  the  second  place,  the  record  before  us,  as 
originally  prepared  and  as  subsequently  amended,  shows  un- 
equivocally that  the  two  documents  in  question  were  neither 
directly  nor  by  reference  made  a  part  of  the  proposed  state- 
ment on  motion  for  a  new  trial.  The  record  shows  further 
that  the  **  Engrossed  statement  on  motion  for  a  new  trial"  was 
filed,  settled,  and  authenticated  some  five  months  subsequent 
to  the  filing  of  the  two  unsettled  and  unauthenticated  docu- 
ments entitled  '*Bill  of  Exceptions,"  and  it  does  not  show 
that  either  of  such  documents  was  called  to  the  attention  of 
the  trial  judge  nor  considered  by  him  before  the  time  of  the 
hearing  of  the  motion  for  a  new  trial,  which,  of  course,  must 
have  been  subsequent  to  the  settlement  and  authentication  of 
the  statement  of  the  case  upon  which  the  motion  for  a  new 
trial  was  made  and  determined. 

This  being  so  there  is  no  escape  from  the  conclusion  that  the 
two  unsettled  and  unauthenticated  documents  entitled  **Bill 
of  Exceptions"  were  not  a  part  of  the  proposed  statement  on 
motion  for  a  new  trial,  nor  considered  by  the  trial  court  upon 
the  settlement  of  such  statement.    Standing  alone,  as  it  must, 
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the  settled  and  authenticated  statement  did  not  contain  the 
required  specifications  of  insufficiency,  and  therefore  it  must 
be  held  in  compliance  with  the  rule  annunciated  in  the  au- 
thorities hereinbefore  cited  and  quoted,  that  such  statement 
could  not  be  used  upon  the  hearing  of  the  motion  for  a  new 
trial  nor  resorted  to  upon  this  appeal  in  so  far  as  the  suffi- 
ciency of  the  evidence  to  support  the  findings  is  concerned. 

The  opening  brief  of  counsel  for  the  appellant  consisted 
solely  of  a  discussion  of  the  sufficiency  of  the  evidence  to  sup- 
port the  findings;  but  in  the  closing  brief  alleged  errors  of 
law  relating  to  the  reception  and  rejection  of  testimony  are 
adverted  to  in  a  general  way.  For  instance,  without  point- 
ing out  the  particular  errors  relied  upon  for  a  reversal,  we 
are  advised  and  admonished  that  **It  is  for  the  appellate  court 
to  determine  whether  or  not  this  testimony  was  properly  ex- 
cluded, or  whether  the  testimony  given  was  properly  ad- 
mitted'*; and  we  are  then  referred  to  the  two  unsettled  and 
unauthenticated  documents  already  described,  where,  we  are 
told,  will  be  found  **the  errors  of  law  .  .  .  and  the  authori- 
ties supporting  the  points.  ..." 

Neither  this  court  nor  counsel  for  the  respondent  is  required 
to  examine  and  answer  points  and  authorities  presented  in 
such  manner  {People  v.  Woon  Tuck  Wo,  120  Cal.  294,  [52  Pac. 
833] ;  People  v.  McLean,  135  Cal.  306,  [67  Pac.  770] ;  People 
V.  Cehulla,  137  Cal.  314,  [70  Pac.  181] ;  People  v.  Chutnacut, 
141  Cal.  682,  [75  Pac.  340] ;  Duncan  v.  Ramish,  142  Cal.  686, 
[76  Pac.  661]  ;  Bell  v.  Southern  Pacific  Co.,  144  Cal.  560,  [77 
Pac.  1124]  ;  Pigeon  v.  Fuller,  156  Cal.  691,  [105  Pac.  976] ; 
Perry  v.  Ayers,  159  Cal.  414,  [114  Pac.  46] ).  In  fairness  to 
this  court  and  to  counsel  for  respondents  every  point  relied 
upon  for  a  reversal  should  have  been  stated  and  argued  in 
the  opening  brief  of  counsel  for  the  appellant ;  and  therefore 
points  not  so  stated  and  argued  may  be  deemed  to  be  waived 
{Hihn  V.  Courtis,  31  Cal.  399 ;  Webber  v.  Clarke,  74  Cal.  11, 
[15  Pac.  431] ;  Wheelock  v.  Godfrey,  100  Cal.  578,  [35  Pac. 
317]  ;  Odell  v.  Buttrick,  126  Cal.  551,  [159  Pac.  133]). 

It  is  true  that  one  of  the  documents  referred  to  consists 
mainly  of  argument  and  the  citation  of  authorities  directed  to 
alleged  errors  of  law  specified  therein ;  but  we  do  not  under- 
stand, nor  can  it  be  successfully  contended,  that  the  irregular 
interpolation  of  points  and  authorities  in  a  bill  of  exceptions, 
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or  a  document  purporting  to  be  such,  will  suffice  as  an  open- 
ing brief  upon  appeal,  and  thereby  require  this  court  and 
counsel  for  the  respondent  to  investigate  and  answer  the 
points  so  made.  However,  having  in  mind  the  rule  that  errors 
of  law  appearing  either  in  a  proper  statement  of  the  case  or 
bill  of  exceptions  may  be  reviewed  upon  an  appeal  from  the 
judgment,  regardless  of  whether  or  not  an  appeal  has  been 
perfected  from  an  order  denying  a  new  trial,  we  have  out  of 
an  abundance  of  caution,  not  unmingled  with  some  curiosity, 
examined  the  authenticated  statement  of  the  case  which  was 
used  upon  the  motion  for  a  new  trial,  and  find  that  it  does  not, 
either  by  reference  to  the  notice  of  intention  or  otherwise  or 
at  all,  specify  any  error  of  law  occurring  at  the  trial.  Such 
statement,  therefore,  considered  merely  as  a  statement  and  not 
as  a  bill  of  exceptions,  cannot  be  resorted  to  for  the  purpose 
of  disposing  of  alleged  errors  of  law  (Code  Civ.  Proc,  sec. 
659,  subd.  3;  Shadburne  v.  Daly,  76  Cal.  355,  [18  Pac.  403]). 
Of  course,  if  such  statement  be  considered  a  bill  of  exceptions 
(as  may  be  done)  specifications  of  error  would  not  be  neces- 
sary to  review  any  alleged  errors  of  law  appearing  therein 
(Code  Civ.  Proc,  sec.  650;  Martin  v.  Southern  Pacific  Co.,  150 
Cal.  125,  [88  Pac.  701] ).  But  treating  the  statement  as  a  bill 
of  exceptions  we  find  upon  a  careful  review  thereof  that  all 
of  the  evidence  set  forth  therein  was  offered  and  received  with- 
out the  interposition  of  a  single  objection.  This  being  so  it  is  . 
obvious  that  the  errors  of  law,  ifi  any,  occurring  at  the  trial 
are  not  in  any  event  available  to  appellant  upon  this  appeal. 

Upon  the  first  hearing  of  this  case  appellant,  in  an  endeavor 
to  have  us  consider  everything  which  is  to  be  found  between 
the  covers  of  the  transcript,  asserted  that  the  appeal  was  taken 
under  the  new  or  alternative  method  provided  by  sections  941a 
et  seq.  of  the  Code  of  Civil  Procedure.  This  position,  how- 
ever, was  finally  and  expressly  abandoned  upon  rehearing,  and 
therefore  need  not  be  further  discussed.  No  error  appears 
on  the  face  of  the  record  before  us ;  and  in  the  absence  of  an 
efficient  statement  of  the  case  or  bill  of  exceptions  we  must  as- 
sume that  the  evidence  adduced  at  the  trial  fully  supports  the 
findings,  and  justified  the  denial  of  a  new  trial. 

The  judgment  and  order  appealed  from  are  affirmed. 

Eichards,  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.  No.  1170.    Third  Appellate  District.— October  30,  1913.] 

W.  I.  REED;  Respondent,  v.  W.  V.  WITCHER  et  al.,  De- 
fendants and  Appellants,  and  ALICE  S.  BLAKE,  Trus- 
tee, Defendant. 

YXNIKMl  AND   YeNDEX — ^BXOOVEBT   OF   DEPOSIT — ^TeNBEB   Or   BALANCE   09 

Purchase  Price  as  Condition  Precedent. — The  rule  that  one  who 
has  contracted  to  purchase  real  property  and  has  paid  a  deposit 
thereon,  cannot  recover  his  deposit  without  tendering  payment  of  the 
balance  of  the  purchase  money,  is  applicable  only  where  neither  the 
pleadings  nor  the  evidence  present  an  excuse  for  not  making  tender 
of  the  full  purchase  price. 

Id. — Action  to  Recover  Deposit— Delay  in  Demand — Tender  op  Bal- 
jL^ce. — ^Where  a  contract  for  the  purchase  of  real  estate  provides 
that  it  the  title  is  found  imperfect  and  cannot  be  perfected  within 
ninety  days  the  agreement  shall  be  terminated  and  the  deposit  re- 
turned, and  the  vendor  is  unable  to  make  title,  not  only  within  the 
ninety  days,  but,  if  at  all,  for  a  long  time  thereafter,  the  vendee  does 
not  lose  his  right  to  recover  the  deposit  by  not  demanding  a  return 
of  the  money  and  declaring  the  contract  at  an  end  until  a  few  days 
after  the  expiration  of  the  ninety  days,  and  he  is  not  required  to 
tender  the  balance  of  the  purchase  price, 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  trial.  Henry 
C.  Gesf  ord,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mastick  &  Partridge,  and  J.  M.  Mannon,  Jr.,  for  Appellants. 

C.  L.  Colvin,  and  F.  E.  Whitney,  for  Respondent. 

CHIPMAN,  P.  J. — Plaintiff  commenced  this  action  to  re- 
cover a  deposit  of  two  thousand  five  hundred  dollars  paid  on 
account  of  the  purchase  price  of  certain  real  property  situated 
in  the  city  of  Oakland.  Plaintiff  had  judgment  and  defend- 
ants' motion  for  a  new  trial  was  denied.  Appeals  have  been 
taken  from  the  judgment  and  from  the  order  denying  the  mo- 
tion for  a  new  trial. 

The  nature  of  the  contract  and  the  issues  presented  in  the 
pleadings  sufficiently  appear  from  the  findings  of  the  trial 
court. 
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After  the  contract  was  executed,  which  is  dated  November 
14, 1906,  defendant,  Alice  S.  Blake,  died,  and  defendant,  Will- 
iam Vincent  Witcher,  Jr.,  was  appointed  executor  of  her  will 
and  estate.  Plaintiflf  presented  a  claim  to  said  executor  for 
the  amount  in  this  action  mentioned  which  was  rejected.  No 
point  arises  as  to  the  sufficiency  of  the  steps  thus  taken  by 
plaintiff,  At  the  close  of  the  evidence  plaintiff,  by  leave  of 
the  court,  made  certain  amendments  to  his  complaint  to  con- 
form to  the  evidence. 

The  court  found:  1.  That  the  foregoing  contract  was  en- 
tered into  by  plaintiff  and  the  other  signers  of  the  contract, 
''wherein  and  whereby  plaintiff  agreed  to  buy.*and  said  de- 
fendants agreed  to  sell  to  plaintiff  an  undivided  one-half  in- 
terest in  and  to  the  land  in  said  contract  described*';  2.  That 
at  the  time  of  the  execution  of  said  contract  an  undivided  two 
twenty-fourths  interest  in  said  property  was  vested  in  Beach 
Carter  Soule,  Jr.,  and  Everett  Pomeroy  Soule,  both  minors, 
and  at  said  time  and  prior  thereto  an  action  was  pending  in 
the  superior  court  of  Alameda  County,  to  determine  what  in- 
terest said  minors  had  in  said  property,  and  defendants,  Alice 
S.  Blake,  trustee,  and  Alice  S.  Blake  as  an  individual  and  said 
Helen  T.  Witcher,  were  parties  to  said  action;  that  at  said 
time  "the  undivided  ^  of  said  property  owned  by  defendants, 
Witcher  and  Alice  S.  Blake,  was  subject  to  a  deed  of  trust  to 
secure  a  loan  of  $40,000";  that  at  the  same  time  there  were 
four  leases  of  record  covering  portions  of  the  property,  which 
had  not  expired  "and  were  purported  to  have  been  signed 
by  defendants  through  their  agent,  and  the  lessees  named  in 
said  leases  were  in  possession  .  .  .  and  the  said  defendants 
were  then,  and  have  been  since  the  execution  of  said  leases, 
collecting  and  receiving  rent  from  said  tenants'*;  that  said  de- 
fendants at  the  time  said  contract  was  executed  "denied  that 
the  said  minors  aforesaid  had  any  interest  in  the  property" 
and  the  action  was  "to  determine  whether  or  not  the  said 
minors  had  acquired  any  interest  therein  under  the  will  of 
Francis  M.  Blake,  deceased";  that  "all  the  foregoing  facts 
were  well  known  to  said  defendants,  and  to  each  of  them,  at 
the  time  of  the  execution  of  the  contract  aforesaid";  that  by 
the  terms  of  the  contract  it  was  agreed  that  plaintiff  should 
have  thirty  days  from  its  date  in  which  to  examine  the  title 
and  if  found  imperfect  "and  could  not  be  perfected  within 
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ninety  days  from  and  after  the  date  thereof,  the  said  agree- 
ment should  be  terminated  and  said  deposit  of  $2,500.00  re- 
turned to  plaintiff";  3.  That  plaintiff  paid  to  defendants 
Blake,  Witcher,  and  Witeher,  a  deposit  of  two  thousand  five 
hundred  Hollars  on  the  purchase  price  of  said  property; 
4.  That  plaintiff,  within  the  said  thirty  days,  examined  the 
title  to  said  property,  **  partly  from  abstracts  furnished  him 
by  the  defendants  above  named,  and  found  the  title  thereto 
imperfect  in  the  particulars  hereinabove  mentioned,  and  on 
the  11th  day  of  December,  1906,  made  and  served  upon  the 
said  defendants  and  on  the  owners  of  the  other  undivided  one- 
half  of  said*  property,  a  notice  that  within  the  thirty  days 
specified  in  the  contract  he  **will  have  completed  the  examina- 
tion of  the  title  to  said  property  and  will  be  prepared  to  con- 
summate by  paying  for  said  property  the  remainder  of  the 
purchase  price  ...  on  the  execution  and  delivery  to  me  of 
a  good  and  suiBcient  grant,  bargain  and  sale  deed  conveying 
the  said  property  with  good  and  sufficient  title  free  and  clear 
of  all  encumbrances.  Kindly  advise  me  as  soon  as  practicable 
when  and  where  we  can  meet  to  consummate  said  contract  and 
arrange  for  transfer  of  the  aforesaid  property";  that  ''said 
notice  was  given  by  plaintiff  to  said  defendants  and  each  of 
them,  by  mail,  and  the  said  plaintiff  received  no  reply  what- 
ever thereto";  that  thereafter,  to  wit,  on  February  13,  1907, 
plaintiff  served  upon  defendants  and  the  owners  of  the  other 
undivided  one-half  of  said  property  a  notice  in  writing,  that 
the  title  to  said  property  is  defective  in  the  following  par- 
ticulars: "1st.  I  find  that  the  conveyance  from  the  executor 
of  the  last  will  of  James  MoiBtt,  deceased,  taken  in  connec- 
tion with  the  deeds  of  Alice  S.  Blake  as  an  individual  and  as 
trustee,  W.  V.  Witcher  and  Helen  F.  Witcher,  would  not  con- 
vey the  whole  title  to  the  property.  There  would  still  be  an 
interest  outstanding  and  as  far  as  I  have  been  able  to  ascer- 
tain no  steps  have  been  taken  to  secure  a  conveyance  of  this 
interest."  **2d.  The  property  is  encumbered  by  leases  which 
have  not  been  released.  This  latter  objection  I  think  may  be 
adjusted,  providing  the  other  outstanding  interest  can  be  ob- 
tained." Attention  is  called  to  the  contract  giving  defend- 
ants ninety  days  in  which  to  perfect  the  title  if  it  can  be  done 
within  that  time;  that  their  attention  has  been  called  to  it 
before  and  they  have  done  nothing  ''to  straighten  the  matter 


Digitized  by  LjOOQIC 


Oct.  1913.]  Eeed  v.  Witcheb.  139 

out  so  that  full  ownership  of  the  property  may  be  conveyed  to 
me  as  contemplated  by  my  contract.*'  **As  soon,"  the  letter 
continues,  "as  the  whole  title  can  be  passed  I  am  ready  to 
comply  with  the  agreement  on  my  part.  Kindly  give  this 
matter  your  attention  and  notify  me  promptly  when  you  are 
ready."  A  description  of  the  property  is  then  set  out  in  the 
letter.  Still  quoting  from  the  findings,  the  court  found  **that 
said  last  mentioned  notice  was  served  by  plaintiff  on  said  de- 
fendants and  each  of  them  by  mail,  and  said  plaintiff  received 
no  reply  whatever  thereto."  **5.  That  ninety  days  elapsed 
from  and  after  the  date  of  said  agreement  without  the  title 
to  said  property  being  perfected,  and  the  said  defendants  were 
not  able  during  that  time,  or  otherwise,  or  at  all,  to  perfect 
the  title  to  said  property,  or  to  deliver  to  plaintiff  a  good  and 
sufficient  deed  to  said  property  conveying  the  same  to  him 
free  and  clear  of  all  encumbrances,  and  never  at  any  time 
proffered  or  tendered  to  plaintiff  a  good  and  sufficient  deed 
conveying  to  him  the  said  described  property  free  and  clear- 
of  encumbrances.  That  during  all  of  said  times  none  of  the 
leases  above  referred  to  was  released,  and  the  interest  and 
property  covered  by  the  deed  of  trust  above  referred  to  was 
not  reconveyed";  that  during  all  said  time  the  action  lo  de- 
termine the  interest  of  said  Soule  minors  was  pending  in  the 
superior  court  and  was  not  finally  determined  until  the  de- 
cision of  the  supreme  court  on  March  28,  1910;  that  during 
all  the  time  from  November  14,  1906,  up  to  March  28,  1910, 
the  said  defendants  *' could  not  convey  to  said  plaintiff  an  un- 
divided one-half  interest  in  and  to  said  property  described  in 
said  written  agreement  free  and  clear  of  encumbrances  and 
that  all  of  said  facts  mentioned  in  this  paragraph  were  well 
known  to  the  said  defendants  during  all  of  said  time."  6. 
That  on  May  31,  1907,  plaintiff  delivered  to  defendants  a 
notice  in  writing  stating  that  as  they  had  failed  to  comply  with 
the  said  agreement,  **  within  the  time  specified  or  at  all,  said 
agreement  is  ended  and  terminated;  and  demand  is  hereby 
made  upon  you  and  each  of  you,  for  the  return  of  the  money 
deposited  by  me  with  you  on  account  of  said  agreement,  to 
wit:  the  sum  of  twenty-five  hundred  dollars";  that  **said 
plaintiff  did  not,  prior  to  the  service  of  said  notice,  or  other- 
wise, or  at  all,  tender  to  defendants  the  balance  of  the  purcha*se 
price  •  •  •  except  as  shown  by  the  notice  made  and  served 
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by  him  on  the  11th  day  of  December,  1906,  as  hereinafter  set 
forth";  that  at  no  time  between  the  date  of  said  contract  and 
the  serving  of  the  notice  on  May  31,  1907,  **did  plaintiff  have 
cash  on  hand,  or  subject  to  his  call  in  any  bank  ...  a  sum 
in  excess  of  the  sum  of  $100,000,  but  had  oth^r  property  suf5a- 
cient  in  value  to  enable  him  to  raise  the  balance  on  said  con- 
tract, and  during  all  said  times  plaintiff  was  able,  ready,  and 
willing  to  perform  the  terms  and  conditions  of  the  contract  to 
be  performed  by  him;  that  plaintiff  duly  performed  all  the 
terms  ...  to  be  performed  by  him."  7.  That  ** defendants 
failed,  refused,  and  neglected  to  comply  with  said  demand  and 
have  ever  since  failed,  refused  and  neglected  to  comply  there- 
with or  to  return  to  plaintiff  the  said  deposit  of  $2,500,  or  any 
part  thereof  and  neither  the  whole  nor  any  part  of  said  sum 
of  $2,500  has  been  paid  or  returned  to  plaintiff." 

As  conclusions  of  law  the  court  found  that  plaintiff  is  en- 
titled to  recover  from  defendants  the  sum  of  two  thousand  five 
hundred  dollars  with  interest  from  May  31,  1907,  and  costs. 

Plaintiff  alleges  two  causes  of  action — one  on  the  contract 
and  the  other  for  money  received  by  defendants  to  the  use  of 
plaintiff,  which  they  agreed  to  pay  plaintiff  on  demand.  The 
court,  in  addition  to  the  foregoing  findings,  found  the  aver- 
ments in  the  second  cause  of  action  to  be  true. 

The  sufficiency  of  the  evidence  to  support  the  findings  is  not 
challenged  nor  is  any  question  raised  in  the  briefs  on  the  rul- 
ings of  the  court  in  admitting  or  rejecting  evidence. 

AppellaDts  make  but  two  points — first,  that  *'One  who  has 
contracted  to  purchase  realty  and  has  paid  a  deposit  thereon, 
cannot  recover  his  deposit  without  tendering  payment  of  the 
balance  of  the  purchase  money;  and  second,  that  defendants' 
defective  title  did  not  excuse  plaintiff's  failure  to  tender  the 
purchase  money." 

Upon  the  first  proposition,  appellants  rely  on  Englander  v. 
Rodgers,  41  Cal.  420,  422.  The  principle  there  enunciated 
is  that  **to  entitle  the  plaintiff  to  maintain  the  action  on  the 
contract  set  out  in  the  complaint  he  should  have  averred 
tender  of  the  unpaid  portion  of  the  purchase  money,  or  some 
sufficient  excuse  for  the  omission  to  tender  it."  The  case  went 
off  on  demurrer  to  the  complaint  and,  as  the  complaint  failed 
to  allege  either  tender  or  any  excuse  for  the  omission,  the 
demurrer  was  sustained.    In  Merrill  v.  MerriU,  95  Cal.  334, 
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[30  Pac.  542],  the  court  is  careful  to  point  out  by  the  use  of 
italics  the  qualification  which  certain  facts  may  impose  upon 
the  rule  in  the  Englander  case — for  example — ^**  neither  could 
put  the  other  in  default,  except  by  tendering  a  performance 
on  his  own  part,  or  by  his  conduct  rendered  it  unnecessary/* 
and  again,  ''he  should  have  averred  a  tender  of  the  unpaid 
portion  of  the  purchase  money,  or  some  excuse  for  the  omis- 
sion to  tender  it."  In  the  Merrill  case  the  court  was  of  the 
opinion  that  sufficient  facts  were  alleged  to  ''show  that  a 
tender  of  the  purchase  money  and  demand  for  th,e  deed  would 
have  been  of  no  avail."  Wood  v.  McDonald,  66  Cal.  547, 
[6  Pac.  453],  is  cited,  where  the  court  said:  "Proof  of  any 
circumstance  which  would  satisfy  a  jury  that  a  demand  would 
be  unavailing  .  .  .  will  be  sufficient  to  excuse  proof  of  a  de- 
mand." Crim  V.  JJmbsen,  153  Cal.  697,  [132  Am.  St.  Rep. 
127,  103  Pac.  178],  was  a  case  where  the  great  fire  in  San 
Francisco  occurred  shortly  after  the  contract  of  purchase  and 
sale  was  made,  thus  rendering  it  impossible,  within  the  time 
designated  in  the  contract,  to  exhibit  a  good  title.  It  was  held 
that  the  purchaser  was  entitled  to  rescind  the  contract  and 
recover  back  part  of  the  purchase  money  paid  previous  to  the 
fire.  {Allen  v.  Qlole  Mining  &  Milling  Co.,  156  Cal.  286,  [104 
Pac.  305] ;  Cabrera  v.  Payne,  10  Cal.  App.  675,  [103  Pac. 
176] ;  Carter  v.  Fox,  11  Cal.  App.  67,  [103  Pac.  910].)  See, 
also,  Phelps  v.  Brown,  95  Cal.  572,  [30  Pac.  774],  where  the 
cases  are  reviewed.  It  is  unnecessary  to  pursue  the  cases 
further  to  show  that  the  rule  stated  in  Englander  v.  Bodgers, 
41  Cal.  420,  is  applicable  only  where  neither  the  pleadings 
nor  the  evidence  present  an  excuse  for  not  making  tender  of 
the  full  purchase  price. 

The  contract  expressly  provided  that  "if  the  title  is  found 
imperfect  and  cannot  be  perfected  within  ninety  days  from 
this  date,  this  agreement  shall  be  terminated  and  the  deposit 
on  it  hereinafter  mentioned  returned."  Defendants'  right  to 
retain  the  deposit  was  made  to  depend  upon  the  vendee's  fail- 
ing to  make  payment  "upon  the  execution  and  delivery  to 
him  of  a  good  and  sufficient  grant,  bargain  and  sale  deed  con- 
veying the  undivided  one-half  of  said  property,  with  a  good 
title  free  and  clear  of  all  encumbrances." 

The  undisputed  evidence  was  and  the  court  so  found  that 
defendants  were  not  only  unable  within  the  ninety  days  to 
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make  such  title  but  were  not  able  to  do  so,  if  at  all,  until  long 
after  plaintiff  had  declared  the  contract  at  an  end  and  had 
demanded  payment  of  his  deposit.  And  the  court  found  that 
defendants  could  not,  at  any  time  between  November  14,  1906, 
and  March  28,  1910,  convey  a  good  title  for  reasons  shown 
in  the  findings  and  that  defendants  knew  all  the  facts  relating 
to  the  defects  in  the  title.  It  is  true  that,  in  his  letter  of 
February  13,  1907,  plaintiff  did  not  point  out  all  of  these  de- 
fects but  the  defects  not  pointed  out  were  well  known  by  de- 
fendants to  eycist  and  to  be  of  a  character  making  it  impossible 
until  removed  to  pass  a  good  title.  Under  these  circumstances 
it  would  have  been  an  idle  act  to  notify  defendants  of  these 
known  defects,  existing  when  the  contract  was  made  and  which 
they  undertook  to  remove  within  ninety  days  or  return  the 
deposit.  We  do  not  think  that  plaintiff  lost  his  right  to  re- 
cover by  not  demanding  the  return  of  his  money  and  declar- 
ing the  contract  at  end  until  a  few  days  after  the  expiration 
of  the  ninety  days.  Under  the  circumstances  he  would  have 
been  justified  in  so  declaring  even  within  that  period  since  it 
was  impossible  to  have  made  a  good  title  within  that  time. 
(Cabrera  v.  Payne,  10  Cal.  App.  675,  [103  Pac.  176].) 

Respondent  contends  that  his  letter  of  February  13,  1907, 
was  a  sufficient  tender.  Citing  section  2074  of  the  Code  of 
Civil  Procedure,  in  Peckham  v.  Stewart,  97  Cal.  147,  [31  Pac. 
928],  the  court  pointed  out  the  change  made  by  the  Civil  Code, 
section  1496,  in  the  common-law  rule  as  stated  in  Englamder  v. 
Rodgers,  41  Cal.  420,  which  required  the  production  and  offer 
of  the  money. 

We  do  not  think  any  tender  other  than  was  made  was  neces- 
sary and  whether  it  was  in  fact  sufficient  need  not  be  decided. 

From  any  just  view  we  can  take  of  the  case  the  judgment 
and  order  should  be  affirmed  and  it  is  so  ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  29,  1913. 
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[Civ.  No.  1300.    First  Appellate  District.—October  30,  1913.] 

GUY  E.   DYAR,   Appellant,   v.  JAMES   B.   STONE,   Re- 
spondent. 

Bbokeeus — Commission  fob  Exchange  of  Properties — When  not 
Earned. — A  broker  who  is  employed  to  effect  an  exchange  of  real 
.estate  is  not  entitled  to  a  commission  if  he  does  not  produce  a  per- 
son ready  and  able  to  make  an  exchange  in  accordance  with  the  pro- 
posed terms. 

Id. — Failure  to  Eptect  Exchange — Commission — ^Burden  of  Proof. — 
Where  no  exchange  is  effected,  the  burden  of  proof  is  upon  the 
broker  to  show  that  he  found  one  who  was  ready,  willing,  and  able 
to  effect  the  exchange  upon  the  terms  proposed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  George  B. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Guy  E.  Dyar,  in  pro  per.,  for  Appellant. 

Walter  J.  Desmond,  and  Prank  Kauke,  for  Respondent. 

RICHARDS,  J. — This  is  an  action  by  a  real  estate  broker 
to  recover  a  commission  alleged  to  be  due  upon  an  exchange 
of  a  ranch  of  the  respondent,  situated  in  Fresno  County,  for 
an  apartment  house  of  one  Winifred  M.  Whitney  located  in 
Los  Angeles.  The  transaction  was  never  completed  by  an 
actual  interchange  of  these  properties. 

The  facts  as  developed  at  the  trial  were  substantially  these : 
The  plaintiff  in  the  year  1911  was  a  real  estate  broker  in 
Fresno.  The  defendant,  also  residing  in  Fresno,  was  the 
owner  of  a  large  ranch  near  Raisin  City,  with  respect  to  which 
said  plaintiff  undertook  to  negotiate  an  exchange  for  the  Whit- 
ney apartment  house  in  Los  Angeles.  After  apparently  pro- 
ceeding some  length  with  this  effort  he  obtained  from  Stone  a 
writing  in  the  following  words : 

'*  Fresno,  Cal.,  August  17th,  1911. 

*'In  the  event  that  an  exchange  of  my  ranch  of  647  acres 
near  Raisin  City  for  the  Whitney  apartment  house  in  Los 
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Angeles,  Cal.,  is  consummated  by  me,  I  agree  to  pay  Guy  E. 
Dyar,  as  agent,  a  commission  of  3%  upon  the  value  of  my  land 
in  the  trade  (namely,  $25,000),  it  being  understood  that  this 
commission  is  the  total  and  only  commission  to  be  paid  by  me 
on  said  exchange  of  properties. 

"J.  B.  Sax)NB.'' 

Thereafter  and  on  or  about  August  29,  1911,  Stone  went 
to  Los  Angeles,  and  was  taken  by  a  Mr.  Boynton,  the  agent 
of  Mrs.  Whitney,  to  see  her  property.  On  September  25th 
Mrs.  Whitney  went  with  Boynton  to  Fresno  to  inspect  the 
Stone  Ranch.  On  the  same  day  Stone  made  and  signed  a 
proposition  for  the  exchange  of  properties,  which  proposition 
contained  a  number  of  conditions  to  be  complied  with  by  Mrs. 
Whitney,  among  which  was  the  requirement  that  the  proposi- 
tion should  be  accepted  within  three  days,  and  that  within 
fifteen  days  thereafter  the  other  specified  conditions  contained 
in  the  proposal  should  be  complied  with  by  her.  On  Septem- 
ber 28th  Mrs.  Whitney  indorsed  her  acceptance  of  the  propo- 
sition upon  it ;  and  on  the  following  day  Stone  placed  in  escrow 
with  the  Title  Insurance  &  Trust  Company  of  Los  Angeles  the 
money  and  documents  required  for  the  carrying  into  effect  of 
said  proposition  on  his  part,  expressly  directing  that  his  money 
and  documents  were  to  be  returned  to  him  if  the  escrow  was 
not  complied  with  and  the  transaction  completed  within  fifteen 
days. 

The  undisputed  evidence  in  the  case  shows  that  the  fuU 
fifteen  days'  time  elapsed  without  any  effort  being  made  on  the 
part  of  Mrs.  Whitney  to  comply  with  the  escrow  or  conform 
to  the  conditions  of  the  proposition  of  Stone  to  be  by  her  per- 
formed, and  that  thereupon  Stone  withdrew  from  the  trans- 
action and  refused  to  go  ahead  with  the  deal.  Dyar  then 
demanded  payment  in  full  of  his  commission^  which  being  re- 
fused he  brought  this  action. 

The  foregoing  facts  were  all  presented  by  the  plaintiff  at 
the  trial  as  the  basis  and  foundation  of  his  claim.  The  de- 
fendant offered  no  evidence  on  his  part.  The  court  gave 
judgment  for  the  defendant  upon  the  foregoing  admitted  facts. 
The  plaintiff  moved  for  a  new  trial,  which  being  denied,  he 
now  appeals  from  the  judgment  and  order  denying  his  mo- 
tion for  a  new  trial. 
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Prom  the  foregoing  facts  it  will  clearly  appear  that  the 
judgment  of  the  lower  court  must  be  aflftrmed. 

Conceding  it  to  be  the  law  that  a  real  estate  broker  has 
earned  his  commission  under  the  ordinary  agency  contract 
when  he  had  produced  a  person  ready  and  able  and  willing 
to  make  the  purchase  or  exchange  of  the  property  mentioned 
in  his  contract  in  accordance  with  its  terms,  and  who  enters 
into  a  valid  and  binding  agreement  for  such  purchase  or  ex- 
change, the  undisputed  evidence  in  this  case  shows  that  the 
plaintiff  did  not  produce  such  a  person.  The  evidence  no- 
where shows,  either  expressly  or  by  any  reasonably  adequate 
implication,  either  that  Mrs.  Whitney  had  such  title  to  the 
property  offered  in  this  exchange  as  would  enable  her  to  make 
it;  or  that  even  if  she  had  such  title  she  was  able  otherwise 
to  comply  with  the  requirements  of  Stone's  proposition.  On 
the  contrary,  it  affirmatively  appears  from  the  testimony  given 
by  her  own  agent  Boynton  that  **We  offered  part  perform- 
ance and  made  an  effort  to  give  complete  performance.  We 
did  not  tender  all  we  were  obliged  to  tender  within  the  time 
limited  and  were  unable  to  comply  with  it  within  that  time." 

This  testimony  is  not  only  uncontradicted,  but  the  record 
also  shows  that  no  offer  of  full  performance  of  the  terms  of 
respondent's  proposition  was  ever  made,  or  that  Mrs.  Whit- 
ney was  able  or  ready  at  any  time  to  make  the  same.  It  fur- 
ther appears  that  the  principals  to  the  proposed  exchange  of 
property  never  met. 

This  statement  of  the  facts  of  this  case  brings  it  clearly 
within  the  rule  announced  in  the  case  of  Shepherd-Teague  Co, 
v.  Hemumn,  12  Cal.  App.  394,  [107  Pac.  622],  that  where  no 
exchange  is  effected  the  burden  of  proof  is  upon  the  broker 
to  show  that  he  found  one  who  was  ready  and  willing  and  able 
to  effect  the  exchange  upon  the  terms  proposed.  In  that  case 
the  court  held  that  the  broker  had  not  measured  up  to  this 
requirement  in  his  proof,  and  reversed  the  judgment  upon 
that  ground.  There  was  some  discussion  in  the  main  opinion 
in  the  above  case  as  to  the  meaning  to  be  given  to  the 
word  ''consummated"  in  a  broker's  agreement;  but  since  the 
meaning  to  be  given  to  that  term  was  not  essential  to  a  de- 
termination of  that  case,  and  is  not  essential  to  a  determination 
of  the  present  case ;  and  since  also  the  judges  in  that  case  wer^ 
not  agreed  as  to  what  the  meaning  of  that  term  should  be, 
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the  views  upon  that  subject  expressed  in  the  main  opinion 
therein  are  of  no  aid  to  appellant  in  the  case  at  bar. 
The  judgment  and  order  are  aflRrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No,  449.    First  Appellate  District.— October  31,  1913.] 

'THE    PEOPLE,    Respondent,    v.    ANTONE    MANCUSO, 

Appellant. 

Criminal  Law — ^Hape — Froof  of  Series  of  Acts — Election  by  Prose- 
cution.— In  prosecutions  for  rape,  where  a  single  act  is  charged  and 
a  series  of  acts  of  intercourse  are  proved,  the  prosecution  must  select 
the  particular  act  relied  upon. 

Id. — Election — ^Waiver  by  Accused. — But  if  a  specific  act  of  inter- 
course is  alleged  bj  the  information,  and  proof  of  that  act  with 
many  others  is  made,  no  objection  being  made  to  any  of  the  testi- 
mony, and  the  defendant  making  no  complaint  that  he  is  in  doubt 
as  to  which  act  is  the  basis  of  the  prosecution,  his  right  to  a  more 
definite  selection  of  the  principal  act  will  be  deemed  waived. 

Id. — Misconduct  of  District  Attorney — Beference  to  Prior  Im- 
prisonment.— Misconduct  of  the  district  attorney  in  bringing  out  on 
cross-examination  of  the  wife  of  the  defendant  that  he  has  served  a 
term  in  jail  is  not  prejudicial,  when  a  statement  to  the  same  eifect 
has  already  inadvertently  crept  into  the  case. 

Id. — Misconduct  of  District  Attorney — When  not  Beviewablb  on 
Appeal. — Misconduct  of  the  district  attorney  will  not  be  considered 
on  appeal,  if  no  assignment  of  misconduct  is  made  at  the  time  nor 
request  made  for  the  court  to  instruct  the  jury  to  disregard  it. 

Id. — Misconduct  of  District  Attorney — Eppect  of  Admonition  to' 
Jury. — Misconduct  of  the  district  attorney  in  his  argument  to  the 
jury  in  observing  that  he  cannot  go  fully  into  defendant's  story  of 
the  case  on  cross-examination  because  of  his  very  meager  direct  ex- 
amination, is  not  prejudicial,  if  the  court,  upon  objection,  immedi- 
ately directs  the  jury  to  disregard  the  comment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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James  P.  Johnson,  and  George  S.  Barkley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J.— The  defendant  was  convicted  upon  a 
charge  of  rape  upon  the  person  of  a  child  under  the  age  of 
consent.  The  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

It  is  true,  as  asserted  by  the  defendant,  that  in  prosecutions 
for  rape,  where  a  single  act  is  charged  and  a  series  of  acta  of 
sexual  intercourse  are  proved,  the  prosecution  must  select  the 
particular  act  relied  upon.  {People  v.  Castro,  133  Cal.  11, 
[65  Pac.  13].)  But  in  the  present  case  a  specific  act  was  al- 
leged in  the  information,  and  that  act  with  a  great  many 
others  was  proved.  No  objection  was  made  to  any  of  this 
testimony,  nor  did  the  defendant  complain  at  any  time  dur- 
ing the  trial  that  he  was  in  doubt  as  to  which  act  of  sexual 
intercourse  was  the  basis  of  the  prosecution.  Apparently  the 
district  attorney  relied  particularly  on  the  act  alleged ;  but  in 
any  event  the  defendant,  in  view  of  the  condition  of  the 
record,  must  be  deemed  to  have  waived  any  right  he  may  have 
had  to  a  more  definite  selection  of  the  principal  act. 

Complaint  is  also  made  that  the  district  attorney  was  guilty 
of  misconduct  in  two  instances.  The  first  arose  when  the  dis- 
trict attorney  brought  out  on  the  cross-examination  of  the  de- 
fendant's wife  that  the  defendant  had  served  a  term  of  im- 
prisonment in  the  county  jail.  That  error  on  the  part  of  the 
district  attorney  could  not  have  injured  the  defendant  for  the 
reason  that  a  statement  to  the  same  effect  had  inadvertently 
crept  into  the  case  prior  to  the  time  when  the  question  now 
complained  about  was  asked.  Moreover,  no  assignment  of 
misconduct  was  made  at  the  time,  nor  was  the  court  requested 
to  instruct  the  jury  to  disregard  the  objectionable  question. 
Therefore  the  possibility  of  injury  resulting  to  the  defendant 
in  consequence  of  that  question  cannot  now  be  considered. 
(People  V.  Walker,  15  Cal.  App.  400,  [114  Pac.  1009].) 

The  second  act  of  misconduct  to  which  objection  is  made 
occurred  during  the  argument  to  the  jury  by  the  district  at- 
torney, when  he  observed  in  effect  that  he  could  not  go  fully 
into  defendant's  story  of  the  case  on  cross-examination  be- 
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cause  of  his  very  meager  direct  examination.  Assuming  that 
the  representative  of  the  people  in  this  connection  overstepped 
the  strict  legal  rights  of  the  defendant,  the  court  immediately, 
upon  objection,  directed  the  jury  to  disregard  the  comment, 
which  admonition  we  will  presume,  the  jury  obeyed,  (People 
V.  Overacker,  15  Cal.  App.  620,  [lis  Pac.  756]),  and  that  no 
injury  resulted  to  the  defendant. 

The  defendant  finally  asserts  that  the  court  committed 
prejudicial  error  by  modifying  a  certain  instruction  to  the 
jury  offered  by  him.  The  same  instruction  with  the  identical 
modification  was  given  in  the  case  of  People  v.  Von  Perhacs, 
20  Cal.  App.  48,  [123  Pac.  1048] ;  and  there  it  was  held,  as 
we  hold  again  in  this  case,  that  the  action  of  the  court  is  not 
subject  to  any  just  criticism. 

This  disposes  of  all  the  points  raised  by  the  defendant 

The  judgment  and  order  are  aflSrmed. 

Lennon,  P.  J.,  and  Eichards,  J.,  concurred. 


[Crim.  No.  432.    Rrst  Appellate  Diatrict.— ^NoTember  3,  1913.] 
THE  PEOPLE,  Respondent,  v.  ONG  GIT,  Appellant. 

Criminal  Law — New  T&ial  on  the  Ground  of  Newly  Discovered 
Evidence. — ^Newly  discovered  evidence  whose  only  tendency  is  to 
contradict  and  impeach  the  testimony  of  a  witness  for  the  pros- 
ecution neither  warrants  nor  requires  the  granting  of  a  new  trial. 

Id. — Criminal  Trial — Grounds  for  Exclusion  op  Person  From 
Courtroom. — The  fact  that  a  person  has  been  guilty  of  miscon- 
duct at  the  preliminary  examination  of  oiie  accused  of  murder, 
in  coaching  and  signaling  witnesses  for  the  prosecution,  is  not 
a  valid  ground  for  his  exclusion  from  the  courtroom  at  the  trial 
of  the  accused  in  the  superior  court;  if  counsel  for  the  defendant 
claims  that  such  person  has  coached  witnesses  for  the  prosecution, 
and  that  his  presence  at  the*  trial  will  intimidate  witnesses  for  the 
defense,  then  counsel  should  develop  these  facts  by  cross-examin- 
ation or  independent  proof,  and  not  rely  on  mere  assertions, 
otherwise  the  court  does  not  abuse  its  discretion  in  refusing  to 
exclude  such  person  from  the  triaL 

lb. — Exclusion  op  Witness — Reasons  for  Rule. — The  purpose  of 
the  rule  permitting  the  exclusion  of  witnesses  from  the  courtroom 
upon  the  request  of  either  party  is  to  prevent  them  from  hearing 
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the  testimonj  of  a  witnets  under  examination.  Strictly  eonBtraed, 
the  role  applies  only  to  a  witness  of  the  party  adverse  to  the 
party  making  the  request;  liberally  construed,  it  applies  to  a 
witness  who,  in  good  f^ith,  has  been  subpoenaed  to  testify  for 
either  party  to  the  action. 

Id. — Exc?LusioN  of  Witness — Discretion  of  Oouet. — The  exclusion 
of  a  witness  is  not  a  matter  of  absolute  right  in  every  case.  A 
request  therefor  is  addressed  to  the  discretion  of  the  trial  judge, 
the  exercise  of  which  must  be  controlled  largely  by  the  circum- 
stances of  the  individual  ease;  and  the  court  does  not  abuse  its 
discretion  in  refusing  to  exclude  a  person  who  appears  to  hav« 
been  subpoenaed  by  the  defense  to  lay  a  foundation  for  his  ex- 
elusion* 

Id. — Interpretee— Competency — How  Questioned  and  Detebminxd. — 
Where  the  competency  of  a  Chinese  interpreter  and  the  accuracy  of 
his  interpretation  of  testimony  at  the  preliminary  examination  are 
questioned  at  the  trial  of  the  accused,  testimony,  by  cross- 
examination  or  otherwise,  may  be  elicited  to  show  his  lack  of 
ability  or  accuracy  in  translation,  but  the  court  may  properly 
refuse  the  request  of  the  accused  that  the  interpreter  hold  a  con- 
versa  tion  in  the  Chinese  language  with  Chinese  witnesses  in  the 
presence  of  the  jury  to  determine  his  qualifications. 

Id. — Witness — Impeachment  by  Transcript  of  Eyidbncx  at  Inquest — 
Interpreter. — ^Th^  court  may  properly  refuse  to  permit  the  accused 
to  show,  by  a  traneeript  of  the  teatiuKmy  taken  at  the  coroner's  in- 
quest, that  two  of  the  witnesses  for  the  prosecution  there  made 
statements  irreconcilable  with  their  testimony  at  the  trial,  when 
the  testimony  at  the  inquest  was  given  through  an  interpreter, 
and  he  is  not  produced  to  prove  the  correctness  of  the  transcript. 

Id. — Homicide— Degree  of  OrrENSB— Instructions.— -Where  the  only 
defense  interposed  in  a  homicide  case  is  that  the  defendant  is 
not  the  person  who  fired  the  fatal  shots,  and  the  evidence  is  such 
as  to  compel  the  jury  either  to  find  the  defendant  guilty  of  an 
offense  greater  than  manslaughter  or  acquit  hdm,  the  court  is  not 
required  to  instruct  on  the  subject  of  manslaughter. 

Id. — iNSTOUCTioNs — Refusal  Because  Covered  by  CHARdx  of 
Court. —  The  refusal  of  instructions  requested  by  the  defendant  if 
proper  where  they  are  covered  by  the  charge  of  the  court. 

Id. — HoMiciDX— Proof  of  Corpus  Dkuoti. — The  evidence  shows  that 
the  deceased  in  this  case  was  killed  by  a  gunshot  wound  inflicted 
by  the  defendant;  an  autopsy  upon  the  body,  waa  not  necessaiy 
to  the  establishment  of  the  corpus  delicti. 

Id. — ^Remarks  of  Counsel — ^Admonition  to  Jukt. — ^Where  the  trial 
court  admonishes  the  jury  to  pay  no  heed  to  remarks  of  the  dis- 
trict attorney,  it  will  be  presumed  on  appeal  that  tho  admonition 
was  observed. 
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Id. — Misconduct  of  Counsel— Timb  pob  Admonition. — Ordinarily  it 
is  better  practice  to  correct  an  abuse  occurring  in  argument  to  the 
jury  at  the  moment  of  its  occurrence,  but  it  was  not  prejudicial 
error  in  this  prosecution  for  homicide  for  the  court  to  refuse  to 
entertain  further  exceptions  while  the  argument  of  the  district 
attorney  was  in  progress,  and  direct  counsel  for  the  defendant  to 
note  and  assign  as  misconduct  any  remark  which  they  deemed 
objectionable  and  prejudicial  at  the'  close  of  the  argument;  coun- 
sel complying  with  the  ruling,  and  the  court  then  admonishing 
the  jury  at  the  close  of  the  argument  that  ''the  arguments  of 
counsel  are  of  value  to  you  in  your  deliberations  only  in  so  far 
as  they  are  based  upon  the  testimony  that  has  been  given  to  you 
by  the  witnesses  upon  the  stand.  Any  outside  matters  that  may 
have  been  brought  into  the  case  by  counsel  or  any  of  them  have 
no  bearing,  and  should  have  no  weight  with  you." 

Id. — HoMiaoB — Evidence  as  to  Identity  of  Accused.— Photoobaphb. 
— ^Where  the  defense  in  cross-examination  of  a  witness  for  the 
people  in  a  homicide  case  endeavors  to  show  that  shortly  after 
the  commission  of  the  crime  the  witness  was  uncertain  in  his 
identification  of  the  accused,  he  may  testify  on  redirect  examina- 
tion that  a  short  time  after  the  offense  was  conmiitted  he  was 
shown  a  photograph  of  a  group  of  Chinamen  and  therein  reeog- 
nized  and  identified  the  accused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Monte- 
rey County  and  from  an  order  refusing  a  new  trial.  B.  V. 
Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carroll  Cook,  and  Wm.  Hoflf  Cook,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

LENNON,  P.  J.— The  defendant,  Ong  Git,  and  three  other 
Chinamen  were  jointly  charged  with  the  murder  of  one  Lee 
Lung  Kai.  Upon  a  separate  trial  of  the  defendant  Ong  Git 
he  was  found  guilty  of  murder  in  the  first  degree,  and  his 
punishment  was  fixed  at  life  imprisonment.  This  appeal  is 
from  the  judgment  and  an  order  denying  a  new  trial. 

The  motion  for  a  new  trial  was  grounded,  among  other 
things,  upon  alleged  newly  discovered  evidence  which,  as 
shown  by  affidavits  and  the  testimony  of  witnesses  offered  and 
received  in  support  of  the  motion,  tended  to  contradict  and 


Digitized  by  LjOOQIC 


Nov.  1913.]  People  v.  Ono  Git.  151 

impeach  the  evidence  of  one  McKeever,  a  witness  for  the 
people;  who  testified  upon  the  trial  that  he  had  heard  the 
shots  which  it  was  claimed  resulted  in  the  death  of  the  de- 
ceased, and  that  shortly  thereafter  he  had  seen  the  defendant 
with  a  pistol  in  his  hand  running,  away  from  the  scene  of  the 
homicide.  In  short,  the  newly  discovered  evidence  consisted, 
as  stated  in  the  opening  brief  of  counsel  for  the  defendant, 
**in  part  of  contradictions  of  statements  by  McKeever  as  to 
what  he  had  done,  and  in  part  of  direct  and  affirmative  evi- 
dence that  the  witness  McKeever  was  in  another  place  in 
Salinas  at  the  time  when,  according  to  his  testimony,  he  was 
in  Chinatown  and  saw  the  defendant." 

Aside  from  the  question  as  to  whether  or  not  the  affidavits 
filed  in  support  of  the  motion  show  that  the  evidence  relied 
upon  for  a  new  trial  could  not  with  due  diligence  have  been 
discovered  and  produced  in  the  first  instance,  we  are  satisfied 
that  the  showing  as  made  was  insufficient  to  warrant  the  grant- 
ing of  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence. Admittedly  the  only  tendency  of  the  newly  discovered 
evidence  was  to  contradict  and  impeach  the  testimony  of  the 
witness  McKeever;  and  it  is  well  settled  that  such  evidence 
neither  warrants  nor  requires  the  granting  of  a  new  trial. 
{People  V.  Anthony,  56  Cal.  397;  People  v.  McCurdy,  68  Cal. 
576,  [10  Pac.  207] ;  People  v.  Goldenson,  76  Cal.  328,  [19  Pac. 
161] ;  People  V.  Loui  Tung,  90  Cal.  377,  [27  Pac.  295]  ;  People 
V.  Freeman,  92  Cal.  359,  [28  Pac.  261] ;  People  v.  Holmes,  126 
Cal.  462,  [58  Pac.  917].) 

We  are  unable  to  perceive  how  defendant  was  prejudiced  by 
the  refusal  of  the  lower  court  to  grant  the  request  of  counsel 
for  the  defendant  that  a  Chinaman  named  Wong  Duck  be  ex- 
cluded from  the  courtroom.  The  district  attorney  in  effect 
declared  that  the  assistance  of  this  particular  Chinaman  was 
needed  for  the  proper  presentation  of  the  prosecution's  case. 
On  the  other  hand  it  appears  that  the  defense  desired  his  ex- 
clusion from  the  courtroom  not  upon  the  ground  that  he  was 
to  be  a  witness  in  the  case,  but  because,  as  it  was  claimed,  he 
had  coached  some  of  the  witnesses  for  the  prosecution,  and 
was  caught  openly  signaling  to  them  during  the  preliminary 
examination  in  the  justice's  court.  It  was  further  claimed 
by  counsel  for  the  defendant  that  the  mere  presence  of  this 
Chinaman  in  the  courtroom  would  operate  to  intimidate  cer- 
tain Chinese  witnesses  who  would  be  called  to  identify  the 
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defendant  as  one  of  the  persons  who  participated  in  the  homi- 
cide, and  tend  to  coerce  them  into  giving  false  testimony. 
These  contentions  were  supported  in  the  lower  court  only 
by  the  vehement  assertions  of  counsel  for  the  defendant,  and 
were  as  vehemently  disputed  by  the  district  attorney.  Con- 
ceding, however,  that  the  Chinaman  in  question  had  been 
guilty  of  the  misconduct  ascribed  to  him  at  the  preliminary 
examination  of  the  defendant,  this  in  itself  would  not  have 
constituted  a  valid  ground  for  his  exclusion  from  the  trial  of 
the  defendant  in  the  superior  court.  That  was  a  matter  which 
should  have  been  called  to  the  attention  of  and  remedied  by 
the  justice  of  the  peace  who  presided  at  the  preliminary  ex- 
amination. If  it  were  tene,  as  counsel  for  the  defendant 
claimed,  that  certain  of  the  witnesses  for  the  prosecution  had 
been  coached  by  the  Chinaman  in  question  to  give  false  testi- 
mony, that  was  a  fact  which  might  have  been  developed  to 
the  advantage  of  the  defendant  upon  cross-examination  of 
the  suspected  witnesses,  or  by  independent  proof  with  such 
cross-examination  as  a  foundation  therefor,  but  such  fact,  even 
if  it  were  established,  would  not  in  and  of  itself  be  suflScient 
to  compel  the  making  of  the  order  of  exclusion.  If  counsel 
for  the  defendant  really  believed  that  the  presence  in  the 
courtroom  of  the  Chinaman  in  question  would  result  in  the 
intimidation  of  certain  witnesses  then  a  showing  to  that  effect 
should  have  been  made  by  more  effective  means  than  mere 
assertion.  Doubtless  if  a  proper  and  sufficient  showing  of  the 
likelihood  of  such  intimidation  had  been  made  the  trial  court, 
in  the  exercise  of  its  discretion,  would  have  made  and  enforced 
an  order  which  would  have  covered  the  situation. 

But  apart  from  all  of  this  the  purpose  of  the  rule  permit- 
ting the  exclusion  of  witnesses  from  the  courtroom  upon  the 
request  of  either  party  to  an  action,  civil  or  criminal,  is  to 
prevent  such  persons  from  hearing  the  testimony  of  a  witness 
under  examination.  Strictly  construed  the  rule  has  applica- 
tion only  to  a  witness  of  the  party  adverse  to  the  party  making 
the  request  (Code  Civ.  Proc,  sec.  2043).  Liberally  construed 
it  doubtless  can  and  should  be  applied  to  a  hostile  witness 
who,  in  good  faith,  has  been  subpoenaed  to  testify  for  either 
party  to  the  action.  The  exclusion  of  a  witness,  however,  is 
not  a  matter  of  absolute  ri^rht  in  every  case.  A  request  for 
such  exclusion  is  addressed  to  the  discretion  of  the  trial  judge^ 
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the  exercise  of  which  must  be  controlled  largely  by  the  circum- 
stances of  the  individual  case.  (People  v.  Oamett,  29  Cal. 
622;  People  v.  Sam  Lung,  70  Cal.  515,  [11  Pac.  673].)  In 
the  present  case  the  Chinaman  in  question  was  neither  sub- 
poenaed nor  called  as  a  witness  for  the  people;  and  all  of 
the  circumstances  surrounding  the  request  for  his  exclusion 
justify  the  inference  that  such  exclusion  was  not  desired  upon 
the  ground  that  he  was  to  be  a  witness  in  the  case  on  either 
side,  but  rather  because  he  might  be  of  some  assistance  to  the 
prosecution  in  the  presentation  of  its  case. 

In  other  words,  we  are  satisfied  that  the  trial  court  was 
justified  in  assuming,  as  evidently  it  did,  from  the  statements 
and  tacit  admissions  of  counsel  for  the  defense,  that  although 
the  Chinaman  in  question  was  subpoenaed  ostensibly  as  a 
witness  for  the  defense,  he  was  in  fact  placed  under  the 
process  of  the  court  merely  for  the  purpose  of  laying  the 
foundation  for  the  request  that  he  be  excluded  from  the  court- 
room. Obviously,  therefore,  the  mere  fact  that  he  had  been 
formally  subpoenaed  as  a  witness  for  the  defense  was  not  con- 
clusive nor  even  a  matter  of  any  moment  in  the  consideration 
and  determination  of  the  request. 

The  record  before  us  does  not  support  counsel  for  the  de- 
fendant in  the  claim  that  they  were  denied  the  right  to  cross- 
examine  Lee  Hing,  a  witness  for  the  people,  as  to  his  intimacy 
and  conversations  with  Wong  Duck,  the  Chinaman  whose  ex- 
clusion from  the  courtrodm  was  requested.  To  the  contrary 
the  record  shows  that  counsel  for  the  defense,  despite  re- 
peated objections  and  adverse  rulings  relating  to  the  form 
and  repetition  of  various  questions,  persisted  in  the  cross-ex- 
amination of  this  witness,  and  eventually  succeeded  in  securing 
negative  answers  to  every  material  and  relevant  question  that 
was  asked  him. 

Robert  L.  Jones,  a  Chinese  interpreter,  was  called  and  sworn 
as  a  witness  for  the  defense,  and  testified  that  he  had  cor- 
rectly translated  the  testimony  given  by  the  several  witnesses 
at  the  preliminary  examination  from  the  Chinese  into  the 
English  language.  The  purpose  of  this  testimony  was  not 
definitely  disclosed  in  the  lower  court;  but  apparently  it  was 
intended  as  a  foundation  for  the  subsequent  introduction  in 
evidence  by  way  of  impeachment  of  contradictory  statements 
appearing  in  the  transcript  of  the  testimony  taken  at  the 
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preliminary  examination.  However  that  may  be,  upon  cross- 
examination  of  Jones,  the  interpreter,  counsel  for  the  people 
endeavored  to  show  that  the  witness  did  not  understand  the 
different  dialects  of  the  several  Chinese  witnesses  who  had 
testified  at  the  preliminary  examination;  and  with  the  pur- 
pose of  offsetting  any  unfavorable  inference  which  may  have 
resulted  from  such  cross-examination,  counsel  for  the  defend- 
ant requested  that  two  of  the  Chinese  witnesses  who  had  been 
previously  sworn  in  the  case  be  permitted,  in  the  presence  of 
the  jury,  to  converse  in  Chinese  with  the  witness  under  ex- 
amination, and  thereby  enable  the  latter  to  demonstrate  his 
qualifications  as  an  interpreter  of  the  Chinese  language.  The 
trial  court  promptly  and  properly  denied  the  request. 

It  may  be  conceded  that  the  accuracy  of  an  interpreter's 
translation  of  testimony  is  a  question  of  fact  which  must  ulti- 
mately be  determined  by  the  jury.  (Skaggs  v.  State,  108 
Ind.  53,  [8  N.  E.  695] ;  Schnier  v.  People,  23  111.  11;  United 
States  V.  Gibert,  25  Fed.  Cas.  No.  15204 ;  Than  v.  Rochester 
R.  R.  Co,,  83  Hun,  443,  [30  N.  Y.  Supp.  621] ;  Wharton  on 
Criminal  Evidence,  sec.  4497.)  It  follows  that  if  the  com- 
petency of  the  witness  to  interpret  the  Chinese  language  was 
assailed,  or  doubt  thrown  upon  the  accuracy  of  his  transla- 
tion, by  cross-examination  or  otherwise,  the  defendant  un- 
doubtedly had  the  right  to  show,  if  he  could,  either  upon 
redirect  examination  or  by  competent  independent  evidence, 
that  the  interpreter  was  not  only  lacking  in  ability  to  trans- 
late from  the  Chinese  into  the  English  language,  but  that  his 
translation  of  the  testimony  given  at  the  preliminary  examina- 
tion was  not  correct.  This  must  be  so,  because  the  interpreter 
was  nothing  more  nor  less  than  a  witness  to  the  claimed  con- 
tradictory statements  sought  to  be  introduced  in  evidence  by 
way  of  impeachment  (People  v.  Lem  Deo,  132  Cal.  199, 
(64  Pac.  265] ),  and  obviously  the  truth  of  his  testimony  might 
have  been  impaired  or  wholly  impeached  by  the  methods  usu- 
ally employed  and  sanctioned  to  discredit  the  testimony  of  an 
ordinary  witness.  Manifestly  the  situation  could  not  be  met 
by  the  obvious  absurdity  which  would  be  certain  to  result  from 
the  jabbering  jargon  of  an  unbridled  oriental  tongue  en- 
deavoring to  demonstrate  to  an  American  jury  a  Caucasian's 
knowledge  of  the  Chinese  language. 
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The  defendant  offered  in  evidence  a  transcript  of  the  testi- 
mony taken  at  the  coroner's  inquest,  for  the  purpose  of  im- 
peaching two  of  the  witnesses  for  the  prosecution.  It  was 
claimed  that  such  transcript  would  show  that  the  assailed  wit- 
nesses had  made  previous  statements  which  were  contradictory 
of  and  wholly  irreconcilable  with  their  testimony  on  the  trial — 
which  was  to  the  effect  that  they  were  present  at  the  homicide, 
and  identified  the  defendant  as  one  of  four  Chinamen  who 
participated  in  the  perpetration  of  the  crime.  It  appears  that 
the  testimony  taken  at  the  coroner's  inquest  was  given  through 
the  medium  of  an  interpreter ;  and  for  that  reason  the  prose- 
cution objected  to  the  transcript  as  containing  incompetent 
evidence,  unless  it  first  were  shown  by  the  testimony  of  the 
interpreter  who  officiated  at  the  inquest  that  the  statements 
attributed  to  the  witnesses  referred  to  were  correct.  Counsel 
for  the  defendant  were  either  unwilling  or  unable  to  produce 
the  interpreter  as  a  witness;  at  any  rate  the  interpreter 
immediately  in  question  was  not  produced  as  a  witness,  and 
accordingly  the  objection  was  sustained  upon  the  ground 
stated. 

We  see  no  error  in  the  ruling.  In  order  to  lay  the  founda- 
tion for  the  impeachment  of  the  assailed  witnesses  it  was  first 
necessary  to  prove  that  they  had  made  the  contradictory  state- 
ments attributed  to  them;  and  this  could  be  done  only  by  **the 
interpreter  or  some  other  witness  who  had  heard  and  under- 
stood the  language  in  which  the  statements  .  .  .  were  made." 
(People  V.  Ah  Yute,  56  Cal.  119.)  Without  such  proof  the 
reception  in  evidence  of  the  statements  attributed  to  the  wit- 
ness and  alleged  to  have  been  made  at  the  coroner's  inquest 
would  have  been  a  transgression  of  the  rule  of  evidence  which 
excludes  hearsay  testimony.  {People  v.  Lee  Fat,  54  Cal.  527; 
People  V.  Ah  Yute,  56  Cal.  119 ;  People  v.  Jan  John,  137  Cal. 
220,  [69  Pac.  1063]  ;  People  v.  Lewandowski,  143  Cal.  574, 
[77  Pac.  467] ;  People  v.  Jan  John,  144  Cal.  285,  [77  Pac. 
950].) 

The  defendant's  requested  instructions  dealing  with  the 
definition  of  manslaughter,  and  in  effect  calling  for  a  convic- 
tion of  such  offense  if  the  killing  was  shown  to  have  been 
**  committed  without  malice  and  in  a  sudden  quarrel  or  heat 
of  passion,"  were  rightfully  refused  by  the  trial  court 
because  they  had  no  possible  application  to  the  facts  of 
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the  case  as  developed  upon  the  trial.  The  evidence  ad- 
duced upon  behalf  of  the  people  not  only  tended  to,  but  did 
show  the  commission  of  a  willful,  deliberate,  and  malicious 
murder.  On  the  other  hand,  the  defense  interposed  by  the 
defendant  rested  entirely  upon  the  theory  that  the  defendant 
was  not  the  person  who  fired  the  fatal  shots ;  and  in  support 
of  this  theory  counsel  for  the  defendant  endeavored  to  show, 
by  cross-examination  and  otherwise,  merely  that  certain  wit- 
nesses for  the  people  were  either  mistaken  or  willfully  false 
in  their  identification  of  the  defendant  as  one  of  the  per- 
petrators of  the  crime.  It  was  not  claimed  by  the  defendant 
in  the  court  below,  nor  is  it  pretended  here,  that  the  circum- 
stances attending  the  killing  as  revealed  by  the  evidence  upon 
the  whole  case  contained  the  slightest  suggestion  of  a  sudden 
quarrel  or  embodied  any  of  the  essentials  of  manslaughter. 

We  are  satisfied  from  a  careful  perusal  of  the  record  before 
us  that  the  evidence  on  the  whole  case  compelled  the  jury 
either  to  find  the  defendant  guilty  of  an  offense  of  greater 
magnitude  than  manslaughter,  or  else  acquit  him.  This  being 
so,  the  trial  court  was  not  required  to  charge  the  jury  upon 
the  subject  of  manslaughter.  (People  v.  Madden,  76  Cal. 
521,  [18  Pac.  402] ;  People  v.  Barry,  90  Cal.  41,  [27  Pac.  62] ; 
People  V.  Scott,  93  Cal.  513,  [29  Pac.  123] ;  People  v.  McNuit, 
93  Cal.  658,  [29  Pac.  243] ;  People  v.  Lopez,  135  Cal.  23, 
[66  Pac.  965] ;  People  v.  Swist,  133  Cal.  520,  [69  Pac.  223] ; 
People  V.  Keith,  141  Cal.  686  [75  Pac.  304] ;  Courteney  v. 
Standard  Box  Co,,  16  Cal.  App.  600,  [117  Pac.  778].) 

Complaint  is  made  of  the  trial  court's  refusal  to  give  cer- 
tain other  instructions  requested  by  the  defendant;  but  we 
find  upon  an  inspection  of  the  record  that  in  each  instance 
the  subject  matter  of  the  requested  instruction,  in  so  far  as  it 
correctly  stated  the  law,  was  suflSciently  and  clearly  covered 
in  the  charge  of  the  court,  which  in  its  entirety  and  without 
conflict  stated  to  the  jury  the  law  applicable  to  the  facts  of 
the  case. 

There  is  no  merit  in  the  contention  that  the  corpus  delicti 
was  not  established  at  the  trial  in  the  court  below.  We  have 
neither  the  time  nor  the  inclination  to  discuss  the  hypercritical 
analysis  made  of  the  evidence  upon  this  phase  of  the  case  by 
counsel  for  the  defendant.  It  will  suflSce  to  say  that  the  rec- 
ord reveals  competent,  complete,  and  uncontroverted  evidence 
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that  the  yictim  of  the  crime  was  dead,  and  that  he  died  as  the 
immediate  result  of  a  gunshot  wound  inflicted  by  the  defend- 
ant. An  autopsy  upon  the  body  of  the  deceased  was  not 
necessary  to  the  establishment  of  the  corpus  delicti.  {People 
V.  Wood,  145  Cal.  659,  [79  Pac.  367].) 

Counsel  for  defendant  took  exception  to  several  remarks 
made  during  the  argument  to  the  jury  by  special  counsel  who 
was  employed  to  assist  the  district  attorney,  and  assigns  such 
remarks  as  prejudicial  misconduct.  We  fail  to  see  how  in 
any  specified  instance  the  rights  of  the  defendant  were  im- 
paired by  the  remarks  complained  of.  In  any  event  the  trial 
court  in  each  instance  admonished  the  jury  to  pay  no  heed 
to  such  remarks;  and  presumably  the  admonition  was  ob- 
served. 

Finally,  during  the  course  of  the  argument  the  trial  court 
of  its  own  motion  ruled  that  no  further  exceptions  would  be 
entertained  while  the  argument  was  in  progress,  and  directed 
counsel  for  the  defendant  to  note  and  assign  as  misconduct 
any  remark  which  they  deemed  objectionable  and  prejudicial 
at  the  dose  of  the  argument. 

Ordinarily  it  is  better  practice,  no  doubt,  to  correct  an 
abuse  occurring  in  argument  to  the  jury  at  the  moment  the 
incident  occurs.  In  the  present  case,  however,  the  procedure 
followed  apparently  became  necessary  because  of  frequent 
and,  in  many  cases,  unwarranted  interruptions  of  the  argu- 
ment; and  such  ruling,  while  expediting  the  progress  of  the 
trial,  neither  hampered  nor  harmed  the  defendant.  Counsel 
for  the  defendant  complied  with  the  ruling  of  the  court,  and 
at  the  close  of  the  argument  specified  several  instances  in 
which  it  was  claimed  that  the  prosecuting  officers  had  mis- 
stated the  evidence;  but  the  trial  court  in  its  charge  to  the 
jury  covered  the  situation,  we  think,  by  admonishing  the  jury 
that  **The  arguments  of  counsel  are  of  value  to  you  in  your 
deliberations  only  in  so  far  as  they  are  based  upon  the  tes- 
timony that  has  been  given  to  you  by  the  witnesses  upon  the 
stand.  .  .  .  Any  outside  matters  that  may  have  been  brought 
into  the  case  by  .  .  .  counsel  or  any  of  them  .  .  .  have  no 
bearing,  and  should  have  no  weight  with  you." 

Certain  exhibits,  consisting  of  two  photographs  of  a  group 
of  Chinamen,  which  included  the  defendant,  were  properly 
admitted  in  evidence  for  the  purpose  stated  by  the  district 
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attorney.  The  occasion  for  the  offer  and  admission  in  evi- 
dence of  these  exhibits  arose  after  counsel  for  the  defendant 
had  endeavored  to  show  upon  cross-examination  that  shortly 
after  the  commission  of  the  homicide  Lee  Hing,  a  witness  for 
the  people,  was  uncertain  in  his  identification  of  the  defend- 
ant as  one  of  the  guilty  parties.  Upon  redirect  examination 
the  witness  testified  that  shortly  after  the  commission  of  the 
homicide  he  was  shown  the  exhibits  in  question  by  the  district 
attorney,  and  thereupon  recognized  and  identified  the  defend- 
ant as  one  of  the  persons  who  had  participated  in  the  killing 
of  the  deceased.  '  The  purpose  of  this  testimony  and  of  the 
exhibits  accompanying  it  was,  as  in  effect  stated  by  the  dis- 
trict attorney,  to  rebut  any  unfavorable  inference  which 
might  have  resulted  from  the  cross-examination,  by  showing 
that  the  witness,  with  the  aid  of  such  exhibits,  could  and  did 
with  certainty  implicate  and  identify  the  defendant  shortly 
after  the  commission  of  the  crime.  With  that  purpose  in 
view  and  for  that  purpose  alone  the  exhibits  in  question  were 
properly  admitted  in  evidence.  {People  v.  Ferrara,  18  Cal. 
App.  271,  [122  Pac.  1089].) 

There  was  no  prejudicial  error  in  permitting  the  witness 
Shannon  to  testify  to  all  that  was  said  by  the  several  parties 
present  upon  the  occasion  when  the  defendant,  Ong  Qit,  and 
his  codefendants  were  arrested.  True  Shannon  could  not  tes- 
tify positively  that  the  defendant  in  the  case  at  bar  was  pres- 
ent on  the  occasion  referred  to ;  but  this  fact  was  subsequently 
established  by  competent  evidence. 

Having  discussed  and  disposed  of  all  the  points  presented 
upon  this  appeal  which  are  worthy  of  mention,  and  it  ap- 
pearing that  the  defendant  was  fairly  tried  and  justly  con- 
victed, the  judgment  and  order  appealed  from  ace  aflSrmed. 

It  is  but  fair  to  add  that  at  the  trial  the  defendant  was 
represented  by  counsel  other  than  those  appearing  for  him 
upon  the  appeal. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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[Civ.  No.  1280.    First  Appellate  District-^November  5,  1913.] 

SAEAH  E.  MOORE,  Respondent,  v.  MARY  E.  GILSON, 
and  MARY  E.  GILSON,  as  Executrix  of  the  Will  of 
Ruf  ufi  E.  Gilson^  Deceased,  Appellant. 

Afpeal — ^Beview  of  Conflicting  Evidkncb  in  Suit  to  Quiet  Title. — 
Where  the  evidence  in  a  suit  to  quiet  title  is  conflicting  as  to 
whether  a  deed  was  intended  to  be  delivered,  and  also  as  to 
whether  it  was  intended  merelj  as  a  mortgage,  the  findings  of  the 
jury  will  not  be  interfered  with  on  appeal. 

Id. — Statement  of  Case — Assignment  of  Erbob  as  to  Instruc- 
tions.— ^Where  the  transcript  on  appeal  discloses  that  the  instruc- 
tions of  the  court  have  not  been  embodied  in  the  statement  of 
the  case,  and  that  no  specification  of  error  in  the  giving  of  in- 
structions has  been  made  in  the  statement,  the  argument  of  the 
appellant  as  to  error  in  such  instructions  cannot  be  considered 
bjr  the  appellate  eonrt 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  refusing  a  new  triaL  Lucas 
P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

David  C.  Clark,  and  Carl  E.  Lindsay,  for  Appellant. 

Benj.  K.  Knight,  for  Respondent 

RICHARDS,  J. — This  is  an  action  to  quiet  title  to  a  lot 
in  the  city  of  Santa  Cruz.  The  complaint  is  in  the  usual 
form.  The  defendants  appeared  by  answer,  denying  title  in 
the  plaintiff,  and  also  by  cross-complaint,  setting  up  title  in 
decedent  Rufus  K.  Gilson  at  the  time  of  his  death. 

Upon  the  trial  the  plaintiff  presented  a  deed  of  the  lot  in 
question  from  said  Gilson  to  her,  executed  and  claimed  by  her 
to  have  been  delivered  prior  to  his  death.  With  respect  to  the 
execution  of  this  deed  there  is  no  dispute ;  but  with  respect  to 
its  delivery,  and  the  intention  of  the  defendant  Gilson,  at  the 
time  he  handed  it  to  the  plaintiff,  as  to  whether  it  was  to  pass 
from  his  control;  or,  as  to  whether  it  was  intended  to  be 
merely  a  mortgage  for  money  due  by  him  to  the  plaintiff,  the 
evidence  is  clearly  conflicting.    The  jury  resolved  these  sub- 
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stantial  conflicts  in  the  evidence  in  favor  of  the  plaintiff,  and 
with  its  discretion  in  that  respect  it  is  not  our  province  to 
interfere. 

The  appellants  further  contend  that  certain  instructions 
said  to  have  been  given  by  the  court  to  the  jury  are  erroneous 
in  the  respects  pointed  out  in  the  briefs  of  their  counsel.  The 
transcript  discloses  that  the  instructions  of  the  court  were  not 
embodied  in  the  statement  of  the  case;  and  further  discloses 
that  no  specification  of  error  on  the  part  of  the  court  in  giving 
any  of  its  instructions  was  therein  made.  For  each  of  these 
reasons  the  argument  of  counsel  for  the  appellants  as  to  said 
erroneous  instructions  cannot  be  considered  upon  this  appeal. 
{Paris  V.  RoA/nor,  76  Cal.  647,  [18  Pac.  788] ;  Matthews  v. 
Jones,  92  Cal.  563,  [28  Pac.  597] ;  Braverman  v.  Fresno  C.  db 
I.  Co.,  101  Cal.  644,  [36  Pac.  386] ;  Southern  Pacific  Co.  v. 
Superior  Court,  105  Cal.  84,  [38  Pac.  627] ;  Kelly  v.  Ning 
Tung  Ben.  Assoc,  2  Cal.  App.  460,  [84  Pac.  321].) 

No  error  appearing  in  the  record  the  judgment  and  order 
denying  the  defendants'  motion  for  a  new  trial  are  afiirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1213.    First  Appellate  District.— NoTember  6,  1913.] 

J.    N.    KOWALSKY    et    al.,    Appellants,    v.    ESTELLA 
NICHOLSON,  Respondent. 

Jxn)OMBNT — INOORRECT    ENTRY — AMENDMENT    NUNC    PRO    TONC. — In    • 

case  where  it  is  made  to  appear  that  the  entrj  in  the  minutes 
does  not  correctly  embody  the  judgment  given  by  the  court,  it  is 
a  familiar  rule  that  the  court  may  at  any  time  amend  the  judg- 
ment fwnc  pro  tunc  to  make  the  entry  conform  to  the  true  judg- 
ment 

Id. — Amendment  of  Order  Inadvertently  Made  and  Entered. — The 
power  of  courts  to  amend  their  judgments  is  not  wholly  confined 
to  such  cases;  it  extends  also  to  cases  where,  as  here,  the  order 
was  inadvertently  made  and  entered. 

Id. — Replevin — Ck)RRECTioN  of  Judgment  Nunc  Pro  Tunc. — Where 
the  plaintiff  in  claim  and  delivery  has  secured  possession  of  the 
property,   and   the   defendant    obtains   a    dismissal   of    the    actioa 
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for  want  of  prosecution,  the  order  of  dismissal,  if  it  inadvertently 
omits  to  direct  the  return  of  the  property,  maj  be  corrected  bjr  the 
eoort  nunc  pro  twio. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  amending  an  order  dismissing 
an  action  for  want  of  prosecution.  B.  V.  Sargent,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  Lande,  for  Appellants. 

Arthur  H.  Barendt,  for  Respondent. 

KERRIQAN,  J. — This  is  an  appeal  from  an  order  entered 
nunc  pro  tunc  amending  a  previous  order  dismissing  an  action 
for  lack  of  prosecution. 

The  action  was  in  claim  and  delivery  under  proceedings  in 
which  the  plaintiffs  had  secured  possession  of  the  property 
described  in  the  complaint.  After  the  cause  had  been  at  issue 
for  nearly'  four  years  the  court,  upon  notice  to  the  plaintiffs, 
granted  defendant's  motion  to  dismiss  the  same  for  want  of 
prosecution.  Subsequently  the  court,  upon  due  notice  to  the 
plaintiffs,  amended  its  order  of  dismissal  nunc  pro  tunc  as  of 
the  date  of  its  original  entry  by  adding  the  following:  '*And 
the  defendant  is  entitled  to  have  returned  to  her  all  the  prop- 
erty taken  from  her  under  the  previous  proceeding  of  this 
action  of  replevin,  or  if  return  thereof  cannot  be  had,  then 
she  shall  have  judgment  for  the  value  thereof  in  the  sum  of 
$1,000.00  and  for  the  delivery  to  her  of  the  undertaking  in 
this  matter.'' 

The  record  does  not  show  that  the  original  entry  as  made  by 
the  clerk  was  different  from  the  one  directed  by  the  court; 
and  plaintiffs  therefore  contend  that  the  court  had  no  power 
to  change  the  order  or  judgment,  nor,  in  changing  it,  to  direct 
that  it  be  entered  nunc  pro  tunc. 

In  a  case  where  it  is  made  to  appear  that  the  entry  in  the 
minutes  does  not  correctly  embody  the  judgment  given  by  the 
court  it  is  a  familiar  rule  that  the  court  may  at  any  time 
amend  the  judgment  nunc  pro  tunc  to  make  the  entry  con- 
form to  the  true  judgment.     (Morrison  v.  Dapman,  3  Cal. 

28  Cal.  App.—ll 


Digitized  by  LjOOQIC 


162  KowALSKY  v.  Nicholson.       [23  Cal.  App. 

255,  257;  Cowdery  v.  London  &  8.  F,  Bmk,  139  Cal.  298, 
[96  Am.  St.  Rep.  115,  73  Pac.  196].)  And  in  this  state  the 
power  of  the  courts  to  amend  their  judgments  is  not  wholly 
confined  to  such  cases.  It  extends  also  to  cases  where,  as 
here,  the  order  was  inadvertently  made  and  entered.  This 
is  not  a  case  like  the  Estate  of  Potter,  141  Cal.  424,  [75  Pac. 
850],  where,  upon  dismissal,  the  court  might  have  directed 
different  forms  of  judgment  to  be  entered.  Here  the  defend- 
ant being  entitled  to  a  dismissal  of  the  action,  as  the  court 
correctly  held,  it  followed  under  the  circumstances  disclosed 
by  the  record  that  the  judgment  should,  as  a  matter  of  course, 
have  directed  the  return  to  her  of  the  property  taken.  Its 
failure  to  do  so,  it  clearly  appears,  was  merely  an  inadvert- 
ence or  mistake,  and  not  a  judicial  error. 

In  the  Estate  of  Schroeder,  46  Cal.  304,  a  personal  judgment 
was  rendered  against  the  administrator ;  and  it  appeared  from 
the  record  that  the  judgment  ought  to  have  been  made  pay- 
able in  due  course  of  administration.  It  was  held  that  this 
was  such  an  error  or  mistake  as  the  court  could  correct.  To 
the  same  eflFect  see  Bostwick  v.  McEvoy,  62  Cal.  496. 

In  the  Estate  of  Willard,  139  Cal.  501,  504,  [64  L.  R.  A. 
554,  73  Pac.  240] ,  an  allowance  was  made  to  a  broker  instead 
of  to  the  administrator  as  prayed  for;  and  it  was  held  that 
the  court  had  power  on  motion  to  set  aside  the  void  allowance, 
to  amend  the  decree  by  striking  out  the  allowance  as  made, 
and  to  insert  therein  in  place  thereof  an  allowance  to  the 
administrator,  so  as  to  properly  dispose  of  the  issue  presented 
by  the  petition  and  effectuate  the  intention  of  the  court.  In 
other  words,  the  error  was  not  such  as  could  only  be  remedied 
by  a  motion  for  a  new  trial. 

In  the  case  of  Leviston  v.  Swany  33  Cal.  480,  484,  a  judg- 
ment in  foreclosure  did  not  provide  that  any  one  was  per- 
sonally liable  for  a  deficiency,  and  should  be  bound  therefor 
after  a  sale  of  the  property.  More  than  three  years  subse- 
quently an  order  of  the  court  was  entered,  directing  the 
docketing  of  a  judgment  for  the  deficiency.  This  order  was 
aflRrmed,  the  supreme  court  saying:  **The  judgment  in  this 
case,  as  first  entered,  was  defective  in  not  designating  the  de- 
fendants who  were  personally  liable  for  the  debt;  but  inas- 
much as  the  record  shows  who  they  were,  the  Qourt  had  the 
power  to  amend  the  judgment  at  any  time  by  adding  a  clause 


Digitized  by  LjOOQIC 


Nov.  1913.]  KowALSKY  V.  Nicholson.  163 

designating  the  defendants  who  were  personally  liable.  The 
more  regular  motion  would  have  been  to  amend  the  judg- 
ment by  supplying  the  omission  which  was  apparent  upon 
the  face  of  the  record,  but  we  consider  the  course  pursued  as 
amounting  substantially  to  the  same  thing."  (See,  also, 
MacNeU  v.  Ward,  2  Cal.  Unrep.  174,  [11  Pac.  Coast  Law 
Journal  224]  ;  Freeman  on  Judgments,  vol.  1,  sec.  70,  p.  93.) 

In  Texas  the  "courts  may  at  any  time  add  to  their  judg-* 
ments  such  clauses  as  may  be  necessary  to  carry  them  into 
effect  when  there  is  anything  in  the  judgment  by  which  to 
amend."  In  New  York,  when  the  amendment  calls  for  the 
insertion  of  what  would  have  been  granted  **as  a  matter  of 
course"  in  the  first  instance,  the  cases  hold  that  the  judgment 
may  be  corrected.  (Freeman  on  Judgments,  vol.  1,  sec.  70, 
pp.  93,  95.) 

In  the  case  of  Wiggin  v.  Superior  Court,  68  Cal.  398,  402, 
[9  Pac.  646,  648],  the  court  set  aside  a  decree  of  final  dis- 
tribution which  it  had  the  day  before  granted,  on  the  ground 
that  the  discharge  of  the  administrator  provided  for  therein 
had  been  inadvertently  made.  Upon  appeal  it  was  held  that 
the  lower  court  had  jurisdiction  to  vacate  the  order  of  final 
discharge,  it  having  been  made  inadvertently,  and  the  motion 
for  that  purpose  being  made  within  a  reasonable  time.  The 
court  said:  **To  illustrate,  suppose  a  judgment  is  taken  upon 
a  default  prematurely  entered,  or  a  judgment  is  inadvertently 
entered  in  favor  of  defendant  where  it  was  intended  to  be 
in  favor  of  plaintiff,  or  that  for  any  one  of  a  hundred  reasons 
which  might  be  supposed  the  court  has  accidently  or  inad- 
vertently entered  orders  or  decrees  not  in  consonance  with  its 
judgment  or  the  law,  and  from  which  rank  injustice  must 
follow,  can  it  be  contended  that  the  court  has  no  power  .  .  . 
to  correct  the  error,  and  that  the  injured  party  must  be  re- 
mitted to  an  appeal  for  remedy  t    We  think  not." 

Upon  the  dismissal  of  the  action  in  the  case  at  bar  defendant 
was  entitled  to  the  return  of  the  property  involved  in  the 
action;  and  a  failure  to  enter  the  requested  correction  of  the 
judgment  would  be  equivalent  apparently  to  a  judgment  in 
favor  of  the  plaintiffs  on  the  merits  of  the  case.  This  would 
be  manifestly  unjust ;  and  as  the  record  shows  that  defendant 
was  entitled  to  judgment  as  finally  entered,  and  as  the  motion 
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to  correct  the  mistake  was  promptly  made,  the  action  of  the 
court  in  the  premises  must  be  sustained. 

Of  course,  the  defendant  being  entitled  to  have  the  judg- 
ment corrected,  was  entitled  to  have  it  corrected  nunc  pro 
tunc  as  of  the  date  of  its  original  entry.  (Freeman  on  Judg- 
ments, vol.  1,  sec.  74,  p.  104.) 

The  order  appealed  from  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred- 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1914. 


[Civ.  No.   1235.    First  Appellate  District.— November  6,  1913.] 

B.  ft  W.  ENGINEERING  COMPANY  (a  Corporation),  Ap- 
pellant,  v.  SARAH  C.  BEAM,  as  Executrix  of  the  Will 
of  Isaiah  Willard  Beam,  Deceased,  et  al..  Defendants 
and  Respondents;  JOHN  DOE  et  al.,  Defendants. 

Accord  and  Satisfaction — Sutficienct  of  Evidence  to  Establish 
IN  Action  to  Eecoveb  fob  Clearino  a  Lot. — In  this  action  to 
recover  a  balanee  alleged  to  be  due  for  clearing  a  lot,  the  evidenee 
juetifiee  a  finding  to  the  effect  that  the  original  claim  of  the  plain- 
tiff's assignor  was  extinguished  bj  the  execution  of  an  accord  and 
satisfaction. 

lb. — Definition  and  Effect  of  Acoobd  and  Satisfaction. — The 
phrase  "accord  and  satisfaction,"  as  it  is  known  and  applied  in 
the  law,  means  the  substitution  of  a  new  agreement  for  and  in 
satisfaction  of  a  pre-existing  agreement  between  the  sam^  parties. 
More  minutely  defined,  an  agreement  of  accord  and  satisfaction 
is  one  wherebj  one  of  two  parties,  having  a  right  of  action  against 
the  other  upon  a  claim  arising  out  of  an  existing  agreement, 
agrees  to  accept  from  the  other  party  something  in  satisfaction  of 
such  right  of  action  different  from  and  usually  less  than  that 
which  might  be  recovered  upon  the  original  obligation.  The  effect 
of  such  agreement  when  executed  is  to  extinguish  the  antecedent 
KabiHty. 

Id. — ^Pbiob  Controversy — Existsnok  of  Bona  Fide  Dispute. — An 
agreement   of   accord   and   satisfaction   presupposes    a   prior   con- 
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troyersj  eoncerning  the  relative  rights  of  the  parties  under  the 
pre-existing  agreement;  and  before  a  dispute  concerning  a  claim 
for  money  alleged  to  be  due  under  an  existing  contract  can  be 
macle  the  basis  of  an  agreement  of  accord  and  satisfaction,  the 
dispute  must  be  shown  to  be  bona  fide;  but  it  is  not  required,  in 
order  to  validate  an  executed  agreement  of  accord  and  satisfac- 
tion, that  the  elrcumstances  of  the  transaction  upon  which  it  is 
founded  ehoukL  affirmativelj  show  that  there  is  room  for  an  honest 
dispute. 

Id. — Foundation  fob  Dispute — ^Whithee  Essential  to  Satisfaction. 
— If  a  debt  or  claim  is  disputed  at  the  time  of  payment,  the  pay- 
.memt,  when  accepted,  of  a  part  of  the  whole  debt  is  good  satis- 
faction, and  it  matters  not  that,  there  wias  no  solid  foundation  for 
the  dispute.  The  test  in  such  case  is,  Was  the  dispute  honest  or 
fraudulent  t  If  honest  it  affords  a  basis  for  an  accord  between  the 
parties,  which  the  law  favors,  and  Ihe  execution  of  which  is  the 
satisfaction. 

Id. — Bona  Fide  Dispute — Question  of  Fact. — The  question  of  the 
existence  of  a  bona  fide  dispute  is  a  question  of  fact  /to  be  deter- 
mined by  the  trial  court  from  all  the  circumstances  of  the  trans- 
action. 

Id. — Determination  of  Question — ^Immaterial  Circumstances. — In 
the  determination  of  that  question  the  mere  fact  that  it  might 
have  been  held,  in  an  action  involving  the  construction  of  the 
original  contract,  that  the  plaintiff's  assignor  could  not  have  been 
compelled  to  relinquish  any  portion  of  its  original  claim,  was  of  no 
consequence  in  the  face  of  the  established  fact  that  it  did  ac- 
tually and  knowingly  accept  a  lesser  amount  in  full  satisfaction 
and  settlement  of  its  claim. 

Id. — Conclusiveness  of  Settlement—Determination  of  Which 
Party  was  in  the  Bight. — ^Where  the  parties  to  an  executed 
agreement  of  accord  and  satisfaction  have  met  upon  equal  terms, 
and  without  fraud,  misrepresentation,  or  mistake  have  adjusted 
existing  differences  concerning  their  relative  rights  and  obligations 
arising  out  of  a  valid  pre-existing  agreement,  it  is  neither  neces- 
sary nor  permissible  to  go  behind  a  settlement  actually  made  for 
the  purpose  of  ascertaining  which  of  the  parties  was  right  in  the 
controversy  which  preceded  and  constituted  the  basis  of  such 
settlement. 

Id,_<3ood  Faith  of  Dispute — Findings  and  Judgment.— Where  the 
good  faith  of  the  dispute,  which  is  expressly  found  to  be  the 
basis  of  an  executed  agreement  of  accord  and  satisfaction,  fol- 
lows as  an  irresistible  inference  from  all  the  facts  and  circum- 
stances of  the  case  and  the  acts  of  the  parties  which  are  found 
by  the  trial  court  to  have  attended  the  execution  of  the  agreement, 
the  findings  are  not  open  to  attack  as  not  sustaining  a  judgment 
for  thfl  defendant  on  the  plea  of  accord  and  satisfaction^  although 
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they  do  not  specifically  and  affirmatively  determine  that  the  dis- 
pute which  preceded  the  payment  of  the  claim  in  controversy  was 
genuine  and  made  in  good  faith. 

Id. — COMPBOMISB     BY     AOENT — GRATIFICATION     BY     PRINCIPAL. — ^Where     ft 

principal  accepts  and  retains  money  paid  to  his  agent,  with  full 
knowledge  that  such  payment  was  made,  accepted,  and  receipted 
for  upon  the  express  condition  that  it  was  in  full  settlement  of 
a  disputed  claim,  the  principal  thereby  ratifies  the  compromise 
and  is  estopped  to  deny  the  agent's  authority  to  make  it. 

Id. — Part  Performance — ^Whether  Extinguishes  Obligation. — Sec- 
tion 1524  of  Civil  Code. — Section  1524  of  the  Civil  Code  pro- 
viding that  "part  performance  of  an  obligation,  either  before  or 
after  breach  thereof,  when  expressly  accepted  by  the  creditor  in 
writing,  in  satisfaction,  or  rendered  in  pursuance  of  an  agree- 
ment in  writing  for  that  purpose,  though  without  any  new  con- 
sideration, extinguishes  the  obligation/'  has  reference  only  to 
agreements  of  release  and  satisfaction  made  in  cases  where  the 
obligation  is  neither  doubtful  nor  disputed,  and  has  no  application 
to  an  executed  agreement  of  accord  and  satisfaction  founded  upon 
the  settlement  and  extinction  of  a  disputed  debt. 

Id. — AcooRD  Without  Satisfaction — ^Whether  Bars  Debt. — ^An  ac- 
cord without  satisfaction  will  not  operate  to  bar  an  action  upon  a, 
disputed  debt. 

Id. — Parol  Evidence — ^Whether  Admissible  to  Prove  Performance. 
Parol  evidence,  even  though  it  involves  the  subject  matter  of  an 
executory  contract  which  in  itself  would  be  within  the  statute  of 
frauds,  may  be  resorted  to  for  the  purpose  of  proving  perforniance 
in  satisfaction  of  the  accord. 

Id. — Executed  Agreement — Effect  to  Extinguish  Original  Obliga- 
tion.— ^Where  an  agreement  to  accept  in  full  payment  a  sum  less 
than  the  amount  in  dispute  has  been  shown  to  have  been  fully 
executed  by  the  payment  and  acceptance  of  the  lesser  sum,  the 
original   obligation   is  thereby  extinguished. 

Id. — Pleading — Necessity  of  Spectally  Pleading  Accord  and  Satis- 
faction.— The  settled  rule  of  pleading  in  this  state  requires  an 
agreement  of  accord  and  satisfaction  to  be  specially  pleaded  before 
it  can  be  availed  of  as  a  defense. 

Id. — Exception  to  Bulb  That  Accord  and  Satisfaction  is  to  be 
Specially  Pleaded. — This  rule  is  subject  to  the  exception  that  if 
a  plaintiff,  as  a  part  of  his  case,  proves  a  payment,  and  the  cir- 
cumstances under  which  it  was  made  tend  to  show  an  accord  and 
satisfaction,  the  defendant  may  rely  upon  the  facts  thus  shown  as 
constituting  an  accord  and  satisfaction  though  not  pleaded  as  such 
in  the  answer. 

Id. — Amendment  of  Answer. — It  is  not  an  abuse  of  discretion  to 
allow  the  defendant  to  amend  his  answer^  at  the  close  of  the  evi- 
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deuce,  by  specially  pleading  the  existence  of  an  executed  agree- 
ment of  accord  and  satisfaction,  where  the  evidence  tends  to  show 
the  existence  of  such  an  agreement. 
Id. — Pleading  and  Facts  CJonstitutino  Accord  and  Satisfaction. — 
The  defense  of  accord  and  satisfaction,  at  the  y&tj  best,  requires 
nothing  more  to  be  pleaded  than  the  payment  and  acceptance, 
upon  a  mutual  agreement  express  or  implied,  of  a  certain  sum  of 
money  or  other  thing  of  value  in.  full  settlement  and  satisfaction 
of  a  pre-exwting  cind  previously  disputed  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    J.  J.  Trabucco,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  P.  Hubbard,  for  Appellant. 

Myrick  &  Deering,  and  James  Walter  Scott,  for  Respond- 
ents. 

LBNNON,  P.  J. — The  cause  of  action  sued,  on  herein  was 
assigned  to  the  corporation  plaintiff  by  a  pre-existing  copart- 
nership of  the  same  name.  The  plaintiff  sought  to  recover 
from  the  defendants  the  balance  of  a  sum  of  money  alleged 
to  be  due  upon  a  contract  entered  into  between  plaintiff's  as- 
signor, the  B.  &  W.  Engineering  Company,  and  I.  Willard 
Beam,  wherein  the  latter  acted  for  himself  and  as  the  repre- 
sentative of  the  defendant  W.  Jessup  &  Sons,  Limited.  Upon 
the  death  of  Beam  his  widow  was  appointed  as  executrix  of 
his  last  will  and  testament,  and  in  due  time  a  claim,  founded 
upon  the  contract  in  suit,  was  presented  to  and  rejected  by 
her  as  such  executrix.  Said  contract  consisted  of  a  proposal 
in  writing  by  plaintiff's  assignor  which  was  accepted  in  writ- 
ing by  Beam,  the  deceased,  for  himself  and  the  defendant 
W.  Jessup  &  Sons,  Limited.  By  the  terms  of  the  contract 
plaintiff's  assignor  contracted  to  clear  a  certain  lot  of  land 
for  the  actual  cost  of  the  work  plus  fifteen  per  cent  commis- 
sion thereon.  The  contract  in  question  when  proposed  and 
as  finally  accepted  contained  this  clause:  "We  wish  to  state 
.  .  .  that  our  estimated  figure  is  one  thousand  dollars  for 
clearing  this  lot.  ..." 
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The  action  was  defended  in  part  upon  the  theory  that  the 
sum  claimed  by  plaintiff's  assignor  to  be  due  for  and  on  ac- 
count of  the  actual  cost  of  clearing  the  lot  in  question  ex- 
ceeded the  sum  specified  therefor  in  the  contract  by  $411.86, 
and  that  such  excess  in  part  covered  and  called  for  the  cost 
of  additional  and  unauthorized  work  and  labor.  The  action 
was  further  defended  upon  the  ground  specifically  pleaded 
in  an  amended  answer  that  plaintiff's  assignor  had  accepted 
the  sum  of  one  thousand  and  seventy  dollars  in  full  settlement 
and  extinction  of  the  obligation  sued  upon. 

Upon  the  general  issue  covering  the  character  and  cost  of 
the  work  to  be  performed  under  the  contract,  the  trial  court 
found  in  effect  that  plaintiff's  assignor  had  completed  the 
work  contracted  for  in  accordance  with  the  terms  of  the  con- 
tract, but  had  included  in  its  charge  therefor  an  item  of  ex- 
pense for  certain  work  and  labor  performed  in  addition  to 
the  work  and  labor  called  for  in  the  contract. 

Upon  the  special  issue  of  accord  and  satisfaction  the  trial 
court  found  in  substance  that  the  payment  of  one  thousand 
and  seventy  dollars  was  made  and  accepted  in  full  settle- 
ment of  the  obligation  sued  upon,  and  in  this  behalf  found 
further  that  Beam,  the  deceased,  had  previously  disputed  the 
bill  rendered  by  plaintiff's  assignor  in  the  sum  of  $1,411.86 
for  the  actual  cost  of  clearing  the  lot,  and  had  at  all  times 
protested  that  there  was  no  other  or  greater  sum  due  than 
one  thousand  dollars.  It  was  further  found  that  plaintiff's 
assignor  accepted  said  sum  of  one  thousand  and  seventy  dol- 
lars with  full  knowledge  of  the  intent  and  extent  of  its  pur- 
ported payment,  and  thereupon  deposited  the  same  in  bank 
to  the  credit  of  a  general  account,  and  thereafter  drew  upon 
and  expended  said  sum  of  one  thousand  and  seventy  dollars 
in  the  transaction  of  its  business.  Upon  this  issue  of  accord 
and  satisfaction  the  trial  court  further  found  that  Beam, 
the  deceased,  and  the  defendant  W.  Jessup  &  Sons,  Limited, 
understood  that  the  maximum  charge  of  plaintiff's  assignor 
for  clearing  the  lot  in  question  would  not  exceed  the  sum  of 
one  thousand  dollars. 

Upon  these  findings  of  fact  the  trial  court  concluded  as  a 
matter  of  law  that  the  defendants  were  entitled  to  judgment 
for  their  costs,  which  was  entered  accordingly. 
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Upon  this  appeal  (which  is  from  the  judgment  and  an 
order  denying  the  plaintiff  a  new  trial)  it  is  insisted  that  the 
evidence  does  not  supi)ort  the  findings  upon  the  issue  of  ac- 
cord and  satisfaction. 

This  contention  cannot  be  sustained.  The  evidence  adduced 
upon  the  whole  case,  briefly  stated,  shows  that  the  actual  cost 
of  clearing  the  lot  amounted  to  the  sum  of  $1,411.86,  which 
with  the  addition  of  fifteen  per  cent  thereof, — ^namely,  $211.78, 
aggregated  the  sum  of  $1,623.64.  This  was  the  amount 
claimed  to  be  due  plaintiff's  assignor  upon  the  completion  of 
the  work.  As  against  this,  however,  there  appeared  a  credit 
of  fifteen  dollars  for  certain  material  which  was  accepted 
by  plaintiff's  assignor  as  part  payment  in  lieu  of  cash,  and 
a  subsequent  payment  by  check  in  the  sum  of  one  thousand 
and  seventy  dollars,  which  left  the  sum  of  $532.64  as  the 
net  balance  claimed  to  be  due  plaintiff  at  the  commencement 
of  the  action.  The  check  referred  to  was  received  by  one 
Crowley,  the  authorized  and  acknowledged  manager  for  plain- 
tiff's assignor,  and  by  him  accepted  in  full  payment  of  the 
claim  for  $1,623.64  previously  presented  in  writing;  and  his 
receip.t  to  that  effect  was  indorsed  upon  said  claim  in  the 
following  words  and  figures:  "Received  of  I.  W.  Beam  $1070 
in  full  settlement  of  this  bill. — B.  &  W.  Engineering  Com- 
pany,— E.  D.  Crowley." 

The  evidence  tended  clearly  enough  to  show  that  prior  to 
the  presentation  and  acceptance  of  the  check  for  one  thou- 
sand and  seventy  dollars  the  deceased  Beam  had  disputed 
and  refused  to  pay  the  claim  upon  the  ground  not  only  that 
the  contract  covenanted  that  the  actual  cost  of  the  wol-k 
would  not  exceed  the  sum  of  one  thousand  dollars,  but  that 
the  charge  therefor  of  $1,411.86  as  made  by  plaintiff's  as- 
signor included  the  cost  of  work  and  labor  not  called  for  by 
the  contract. 

Finally  it  was  shown  in  evidence  clearly  and  without  con- 
tradiction that  plaintiff's  assignor  had  received  and  used  in  its 
business  the  sum  of  one  thousand  and  seventy  dollars,  which 
was  paid  by  check  to  Crowley,  its  manager,  with  full  knowl- 
edge that  such  check  was  given  and  receipted  for  by  Crowley 
in  full  settlement  and  satisfaction  of  all  claims  arising  out 
of  the  contract  in  suit. 
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Plaintiff's  claim  that  the  evidence  as  outlined  above  does 
not  support  the  findings  upon  the  issue  of  accord  and  satis- 
faction is  founded  largely  upon  the  contention  that  the  clause 
in  the  contract  relating  to  the  cost  of  the  work  was  nothing 
more  nor  less  than  an  estimate,  which  could  not  be  fairly 
considered  or  construed  as  a  covenant  that  the  cost  of  such 
work  would  in  no  event  exceed  the  sum  of  one  thousand  dol- 
lars. With  this  contention  as  a  basis  it  is  insisted  that  the 
facts  of  the  transaction  show  that  the  claim  of  plaintiff's 
assignor  as  originally  presented  could  not  have  been  honestly 
disputed;  and  from  this  it  is  argued  that  the  finding  of  ac- 
cord and  satisfaction  was  not  as  a  matter  of  law  established 
by  the  evidence. 

We  are  unable  to  agree  with  these  contentions,  and  we  are 
satisfied  that  the  circumstances  surrounding  the  transac- 
tion as  revealed  by  the  evidence  upon  the  whole  case  afford 
ample  support  for  the  lower  court's  finding  of  fact  to  the 
effect  that  the  original  claim  of  plaintiff's  assignor  was  ex- 
tinguished by  the  execution  of  an  accord  and  satisfaction. 

The  phrase  ** accord  and  satisfaction"  as  it  is  known  and 
applied  in  the  law  means  the  substitution  of  a  new  agreement 
for  and  in  satisfaction  of  a  pre-existing  agreement  between 
the  same  parties.  More  minutely  defined  an  agreement  of 
accord  and  satisfaction  is  one  whereby  one  of  two  parties  hav- 
ing a  right  of  action  against  the  other  upon  a  claim  arising 
out  of  an  existing  agreement,  agrees  to  accept  from  the  other 
party  something  in  satisfaction  of  such  right  of  action  dif- 
ferent from  and  usually  less  than  that  which  might  be  re- 
covered upon  the  original  obligation.  (Civ.  Code,  sec.  1521.) 
The  effect  of  such  agreement  when  executed  is  to  extinguish 
the  antecedent  liability.  (Civ.  Code,  sec.  1523.)  As  a  mat- 
ter of  course  an  agreement  of  accord  and  satisfaction  pre- 
supposes a  prior  controversy  concerning  the  relative  rights 
of  the  parties  under  the  pre-existing  agreement;  and  it  may 
be  conceded  to  be  the  law,  as  counsel  for  the  plaintiff  con- 
tends, that  before  a  dispute  concerning  a  claim  for  money 
alleged  to  be  due  imder  an  existing  contract  can  be  made 
the  basis  of  an  agreement  of  accord  and  satisfaction,  it  must 
be  shown  that  such  dispute  was  bona  fide.  It  is  not  required, 
however,  in  order  to  validate  an  executed  agreement  of  ac- 
cord and  satisfaction,  such  as  we  have  in  the  present  case. 
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that  the  circumstances  of  the  transaction  upon  which  it  was 
founded  should  affirmatively  show  that  there  was  room  for 
an  honest  dispute.  The  rule  in  this  behalf  is  clearly  and 
concisely  stated  in  the  case  of  Simons  v.  American  Legion  of 
Honor,  178  N.  Y.  263,  [70  N.  E.  776],  where  it  is  said  that 
•*If  a  debt  or  claim  be  disputed  at  the  time  of  payment,  the 
payment,  when  accepted,  of  a  part  of  the  whole  debt  is  good 
satisfaction,  and  it  matters  not  that  there  was  no  solid  founda- 
tion for  the  dispute.  The  test  in  such  case  is,  Was  the  dis- 
pute honest  or  fraudulent?  If  honest  it  affords  a  basis  for 
an  accord  between  the  parties,  which  the  law  favors,  and  the 
execution  of  which  is  the  satisfaction.'* 

It  will  thus  be  seen  that  in  so  far  as  the  defense  of  an  exe- 
cuted accord  and  satisfaction  was  concerned  the  trial  court 
was  not  called  upon  to  decide  the  question  as  to  whether  or 
not  the  covenant  of  the  contract  in  controversy  covering  the 
cost  of  the  work  to  be  performed  thereunder  was  fairly  sus- 
ceptible of  the  construction  contended  for  by  Beam.  Upon 
this  phase  of  the  case  the  only  question  to  be  considered  was 
whether  or  not  there  was  in  fact  at  the  time  of  the  acceptance 
and  retention  of  the  check  in  question  a  bona  fide  dispute 
concerning  the  sum  due  under  the  contract.  This  primarily 
was  a  question  of  fact  to  be  determined  by  the  trial  court  from 
all  of  the  circumstances  of  the  transaction  (Lapp-Gifford  Co. 
V.  The  Muscoy  Water  Co.,  166  Cal.  25,  [134  Pac.  989]) ;  and 
in  the  determination  of  that  question  the  mere  fact  that 
it  might  have  been  held  in  an  action  involving  the  con- 
struction of  the  original  contract,  that  plaintiff's  assignor 
could  not  have  been  compelled  to  relinquish  any  portion  of  its 
original  claim,  was  of  no  consequence  in  the  fac^  of  the  es- 
tablished fact  that  it  did  actually  and  knowingly  accept  a 
lesser  amount  in  full  satisfaction  and  settlement  of  its  claim. 
{Taylor  v.  Nussbaum,  2  Duer  (N.  Y.),  302;  Roach  v.  Oilmer, 
3  Utah,  389,  [4  Pac.  221].)  In  other  words,  where  the  parties 
to  an  executed  agreement  of  accord  and  satisfaction  have  met 
upon  equal  terms,  and  without  fraud,  misrepresentation,  or  mis- 
take have  adjusted  existing  differences  concerning  their  rela- 
tive rights  and  obligations  arising  out  of  a  valid,  pre-existing 
agreement,  it  is  neither  necessary  nor  permissible  to  go  behind 
a  settlement  actually  made  for  the  purpose  of  ascertaining 
which  of  the  parties  was  right  in  the  controversy  which  pre- 
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ceded  and  constituted  the  basis  of  such  settlement  (Farmen 
Bank  etc.  v.  Blair,  44  Barb.  (N.  Y.)  641,  652;  Minor  v.  Fike, 
77  Kan.  806,  [93  Pac.  264] ;  Filer  v.  WoMetz,  79  Kan.  716, 
[101  Pac.  474] ;  1  Page  on  Contracts,  321.) 

But  apart  from  these  considerations  it  will  be  remembeired 
that  the  evidence  shows  that  the  claim  of  plaintiff 's  assignor 
was  disputed  not  only  upon  the  ground  that  the  contract  in 
controversy  covenanted  that  the  actual  cost  of  the  work  to  be 
done  thereunder  would  not  exceed  the  sun;i  of  one  thousand 
dollars,  but  also  because  the  charge  made  therefor  included 
the  cost  of  additional  and  unauthorized  work  and  labor.  This 
additional  and  unauthorized  work  consisted  of  straightening 
a  quantity  of  steel.  Standing  alone  the  preponderance  of 
the  evidence  upon  this  phase  of  the  case  fully  supports  the 
finding  of  the  lower  court  that  such  work  was  not  called  for 
by  the  contract,  and  in  addition  discloses  ample  justification 
for  a  bona  fide  dispute  as  to  whether  or  not  any  charge  could 
be  rightfully  made  for  such  work.  Therefore,  aside  from  the 
question  as  to  what  construction  might  be  fairly  put  upon 
the  clause  of  the  contract  covering  the  actual  cost  of  the  work 
of  cleaning  the  lot,  it  may  be  safely  said  that  the  evidence 
upon  the  whole  case  sufficiently  shows  that  the  sum  sued  for . 
was  honestly  in  dispute  at  the  time  the  settlement  in  question 
was  made. 

It  is  next  insisted  that  the  findings  of  fact  upon  the  issue 
of  accord  and  satisfaction  do  not  support  the  judgment  in 
this,  that  it  was  not  specifically  and  affirmatively  found  that 
the  dispute  which  preceded  the  payment  of  the  claim  in  con- 
troversy was  genuine  and  made  in  good  faith. 

Conceding,  without  so  deciding,  that  the  good  faith  of  a  dis- 
pute which  is  claimed  to  be  the  basis  of  an  executed  agree- 
ment of  accord  and  satisfaction  should  be  affirmatively  foimd, 
still  the  finding  at  which  this  criticism  is  aimed,  when  read 
in  conjunction  with  the  findings  made  upon  the  whole  case,  is 
not  open  to  attack  upon  that  ground.  The  bona  fides  of  the 
dispute  which  in  the  present  case  was  expressly  found  to  be 
the  basis  of  an  executed  agreement  of  accord  and  satisfaction, 
follows  as  an  irresistible  inference  from  all  the  facts  and  cir- 
cumstances of  the  case  and  the  acts  of  the  parties  which  were 
found  by  the  trial  court  to  have  attended  the  execution  of  the 
agreement    This  being  so,  the   finding  as  made  sufficiently 
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supports  the  judgment.  (Emmal  v.  Wehh,  36  Cal.  197; 
Coveny  v.  Hale,  49  Cal.  552;  Smith  v.  Acker,  52  Cal.  217; 
Alhambra  Addition  Water  Co.  v.  Ricliardson,  72  Cal.  598,  [14 
Pac.  379] ;  Mott  v.  Eiving,  90  Cal.  231,  [27  Pac.  194].) 

The  further  claim  is  advanced  that  the  evidence  is  insuffi- 
cient to  support  the  finding  made  upon  the  issue  of  accord 
and  satisfaction  in  this,  that  it  was  shown  in  evidence  that 
Crowley,  the  agent  of  plaintiflf-^s  assignor  who  effected  the 
compromise  in  question,  was  merely  the  foreman  of  the  work, 
and  was  neither  expressly  authorized,  nor  ostensibly  empow- 
ered by  virtue  of  his  employment,  to  accept  less  than  the 
full  sum  in  dispute. 

This  contention,  in  so  far  as  it  relates  to  the  nature  and 
scope  of  Crowley's  employment,  is  answered  by  the  record 
before  us,  which  shows  unequivocally  that  it  was  an  admitted 
fact  in  the  case  that  he  was  the  acknowledged  and  authorized 
general  manager  of  the  business  conducted  by  plaintiff's  as- 
signor. The  question  as  to  whether  or  not  his  duties  as  gen- 
eral manager  ostensibly  or  in  fact  empowered  him  to  com- 
mute the  claim  in  controversy  need  not  be  discussed  or  de- 
cided in  view  of  the  fact  found  by  the  trial  court  and  estab- 
lished by  the  evidence  that  plaintiff's  assignor  finally  ac- 
cepted, retained,  and  eventually  used  in  its  business  the  money 
paid  to  Crowley,  with  full  knowledge  that  such  payment  was 
made,  accepted,  and  receipted  for  upon  the  express  condition 
that  it  was  in  full  settlement  of  the  disputed  claim.  Such 
payment  must  have  been  accepted  and  retained  upon  the 
terms  and  conditions  upon  which  it  was  originally  offered  and 
finally  receipted  for,  or  else  it  should  not  have  been  accepted 
at  all.  That  is  to  say,  if  plaintiff's  assignor  was  not  willing 
to  accept  such  payment  in  full  satisfaction  of  its  claim  in 
keeping  with  the  settlement  made  by  Crowley  it  should,  within 
a  reasonable  time,  have  repudiated  such  settlement  and  re- 
turned the  money  paid  thereunder.  (Looby  v.  West  Troy, 
24  Hun  (N.  T.),  78.)  Failing  in  this  the  acceptance  and 
retention  of  the  payment  in  question  was,  under  all  the  cir- 
cumstances of  the  transaction,  tantamount  to  an  express 
ratification  of  the  compromise  made  by  Crowley,  and  operated 
to  estop  plaintiff's  assignor  from  denying  the  authority  of 
Crowley  to  execute  such  agreement.  (Code  Civ.  Proc.,  sec. 
1962,  subd.  3;  Civ.  Code,  sees.  1589,  3519;  Gribble  v.  Colum- 
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bus  Brewing  Co.,  100  Cal.  67,  [34  Pac.  527] ;  Creighton  v. 
Gregory,  142  Cal.  35,  [75  Pac.  569] ;  Dover  v.  Pittsburg  Oil 
Co,,  143  Cal.  501,  [77  Pac.  405] ;  Conde  v.  Dreisam  0.  M.  Co,, 
3  Cal.  App.  583,  [86  Pac.  825].) 

Incidental  to  the  discussion  of  the  sufficiency  of  the  evi- 
dence generally  to  support  the  findings,  the  claim  is  made 
that  the  evidence  called  for  and  required  a  finding  to  the 
effect  that  the  work  and  labor  of  straightening  the  steel 
which  was  removed  from  the  lot  were  necessarily  included  in 
the  work  called  for  by  the  contract.  The  finding  in  ques- 
tion is  important  only  in  so  far  as  it  relates  to  the  further 
finding  that  the  claim  of  plaintiff's  assignor  was  in  dispute 
prior  to  the  execution  of  the  agreement  of  accord  and  satis- 
faction. The  result  of  the  action  would  not,  however,  have 
been  altered  even  if  the  fact  involved  in  the  finding  in  ques- 
tion had  been  found  in  favor  of  plaintiff.  The  trial  court, 
nevertheless,  would  have  been  justified  in  finding,  as  it  did, 
that  the  claim  of  plaintiff's  assignor  was  in  fact  disputed, 
and  obviously,  therefore,  the  judgment  would  be  sufficiently 
supported  it  it  were  rested  solely  upon  the  findings  of  a  pre- 
existing dispute  and  an  executed  agreement  of  accord  and 
satisfaction. 

But  aside  from  this,  the  evidence  adduced  upon  this  phase 
of  the  case  preponderates  in  favor  of  the  finding  as  made; 
and  even  if  this  were  not  so  such  evidence  is  in  substantial 
conflict,  and  consequently  its  sufficiency  to  support  the  finding 
referred  to  cannot  be  reviewed  by  this  court. 

Finally  it  is  insisted  that  the  evidence  does  not  support 
the  finding  upon  the  issue  of  accord  and  satisfaction,  and  that 
such  finding  in  turn  does  not  support  the  judgment,  because 
it  was  not  shown  in  evidence  nor  found  as  a  fact  that  the 
agreement  to  accept  less  than  the  sum  originally  claimed  to 
be  due  was  in  writing. 

In  support  of  this  contention  we  are  cited  to  section  1524  of 
the  Civil  Code,  which  provides  that  **Part  performance  of  an 
obligation,  either  before  or  after  a  breach  thereof,  when  ex- 
pressly accepted  by  the  creditor  in  writing  in  satisfaction,  or 
rendered  in  pursuance  of  an  agreement  in  writing  for  that 
purpose,  though  without  any  new  consideration,  extinguishes 
the  obligation." 
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The  code  section  just  quoted  is  evidently  but  a  modification 
of  the  rule  of  the  early  common  law  which  in  effect  provided 
that  payment  of  an  amount  less  than  that  due  upon  a  liqui- 
dated and  undisputed  debt  did  not  operate  as  a  satisfaction, 
even  though  accepted  as  such. 

The  reason  for  the  common  law  rule  rested  largely  if  not 
entirely  upon  the  theory  that  an  agreement  to  accept  a  part 
payment  in  satisfaction  of  a  liquidated  and  undisputed  d-ebt 
was  without  a  good  and  sufficient  consideration,  and  there- 
fore was  but  a  mere  nudum  pactum.  Accordingly  it  was  uni- 
formly held  that  such  an  agreement  could  not  be  relied  upon 
nor  pleaded  as  a  defense  to  an  action  brought  for  the  recovery 
of  the  whole  of  an  indebtedness  which  admittedly  was  due 
and  unpaid  at  the  time  the  part  payment  was  made.  In  this 
state,  however,  a  written  instrument  was,  contemporaneously 
with  the  enactment  of  section  1524  of  the  Civil  Code,  declared 
by  section  1614  of  the  same  code  to  be  presumptive  evidence 
of  the  existence  of  a  consideration;  and  doubtless  these  two 
sections  when  read  and  construed  together  were  intended  as 
a  relaxation  of  the  rigors  of  the  common  law.  However  that 
may  be,  it  is  certain  that  section  1524  of  the  Civil  Code  haa 
reference  only  to  agreements  of  release  and  satisfaction  made 
in  cases  where  the  obligation  is  neither  doubtful  nor  disputed, 
and  has  no  application  to  an  executed  agreement  of  accord 
and  satisfaction  founded  upon  the  settlement  and  extinction 
of  a  disputed  debt.  (Simmons  v.  Hamilton,  56  Cal.  493; 
Rued  V.  Cooper,  119  Cal.  463,  [51  Pac.  704] ;  Flaningham  v. 
Hogue,  59  111.  App.  S15;  Reynolds  v.  Silvers,  17  N.  J.  L.  275; 
Farmers'  Bank  etc,  v.  Blair,  44  Barb.  (N.  T.)  641.) 

Of  course  an  accord  without  satisfaction  will  not  operate 
to  bar  an  action  upon  a  disputed  debt  {Simmons  v.  Oullahan, 
75  Cal.  508,  [17  Pac.  543]) ;  but  parol  evidence,  even  though 
it  involve  the  subject  matter  of  an  executory  contract  which 
in  itself  would  be  within  the  statute  of  frauds,  may  be  re- 
sorted to  for  the  purpose  of  proving  performance  in  satisfac- 
tion of  the  accord.  (1  Beach  on  Modem  Law  of  Contracts, 
sec.  437.)  And  where  an  agreement  to  accept  in  full  pay- 
ment a  sum  less  than  the  amount  in  dispute  has  been  shown 
to  have  been  fully  executed  by  the  payment  and  acceptance 
of  the  lesser  sum  the  original  obligation  is  thereby  extin- 
guished.    (.Holton  V.  h'oUe,  83  Cal.  7,  [23  Pac.  58].) 
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But  one  other  point  remains  to  be  considered,  and  that  in- 
volves the  claim  that  the  lower*  court  abused  its  discretion  in 
permitting  the  defendants,  when  the  taking  of  evidence  was 
concluded,  to  amend  their  answer  to  conform  to  the  proof  by 
specifically  pleading  the  existence  of  an  executed  agreement 
of  accord  and  satisfaction  as  a  defense  to  the  action.  In  this 
connection  it  is  further  contended  that  the  answer  as  amended 
did  not  state  facts  su£Scient  to  constitute  such  defense.  At 
one  time,  in  this  state,  there  existed  a  confusion  if  not  a  con- 
flict of  authority  upon  the  question  as  to  whether  or  not  the 
defense  of  accord  and  satisfaction  was  required  to  be  specially 
pleaded. 

In  the  very  early  case  of  Oavin  v.  Annan,  Lord  &  Co.,  2 
Cal.  494,  it  was  held  that  the  defense  of  accord  and  satis- 
faction might  be  relied  upon  and  established  under  a  mere 
general  denial.  To  the  same  effect  was  the  decision  in  the 
case  of  McLarren  v.  Spalding,  2  Cal.  510.  Shortly  thereafter, 
however,  it  was  held  in  the  case  of  Fitch  v.  Brockman,  2  Cal. 
575,  that  it  was  error  to  consider  the  defense  of  accord  and 
satisfaction  unless  specially  pleaded,  and  subsequently  the 
rule  declared  in  the  earlier  cases  above  referred  to  was  ex- 
pressly repudiated  in  the  cases  of  Piercy  v.  Sabin,  10  Cal.  22, 
30,  [70  Am.  Dec.  692],  and  Coles  v.  Soulsby,  21  Cal.  47, 
where  it  was  held  that  the  defense  of  accord  and  satisfaction 
involved  new  matter  which,  if  established,  would  avoid  the 
action,  and  therefore  should  be  speci^ly  pleaded.  Later  this 
was  declared  to  be  so  because  under  our  practice  as  codified 
a  general  denial  puts  in  issue  only  the  allegations  of  the  com- 
plaint, and  consequently  would  not  suflSce  to  apprise  the  ad- 
verse party  of  the  new  matter  which  he  would  be  required  to 
encounter  and  overcome  at  the  trial.  (Olazer  v.  Clift,  10 
Cal.  303.) 

The  rule  annunciated  in  the  cases  of  Piercy  v.  Sabin 
and  Coles  v.  Soulshy,  was  reiterated  in  the  later  case  of 
Sweet  V.  Bvrdett,  40  Cal.  97.  True  it  is  that  Pomeroy,  in 
his  work  on  Code  Remedies,  fourth  edition,  section  541,  con- 
tends with  strong  reason  that  inasmuch  as  the  defense  of 
payment  is  permissible  under  a  general  denial,  **  similar  de- 
fenses such  as  release,  accord  and  satisfaction  and  the  like, 
cannot  with  consistency  be  rejected,"  but  the  rule  declared 
and  followed  in  the  series  of  cases  commencing  with  Piercy  v. 
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Sdbin,  10  Cal.  22,  [70  Am.  Dec.  692] ,  has  not  only  never  been 
disputed  or  departed  from,  but  it  has  been  cited  with  ap- 
proval in  the  comparatively  recent  case  of  Wilson  v.  Califor- 
nia B.  B,  Co.,  94  Cal.  166,  [17  L.  B.  A.  685,  29  Pac.  861].  It 
may,  therefore,  be  said  with  certainty  that  the  settled  rule  of 
pleading  in  this  state  requires  an  agreement  of  accord  and 
satisfaction  to  be  specially  pleaded  before  it  can  be  availed  of 
as  a  defense. 

This  rule,  however,  we  take  it  is  subject  to  the  exception 
that  if  a  plaintiff,  as  a  part  of  his  case,  proves  a  payment, 
and  the  circumstances  under  which  it  was  made  tend  to  show 
an  accord  and  satisfaction,  the  defendant  may  rely  upon  the 
facts  thus  shown  as  constituting  an  accord  and  satisfaction 
though  not  pleaded  as  such  in  the  answer.  {Looby  v.  West 
Troy,  24  Hun  (N.  Y.),78.) 

Conceding,  as  we  must,  the  established  rule  of  pleading  to 
be  as  stated,  nevertheless  we  see  no  abuse  of  discretion  in  the 
order  of  the  lower  court  permitting  the  defendants  to  amend 
their  answer  in  the  particular  stated.  Liberality  in  the  al- 
lowance of  an  amendment  to  a  pleading,  particularly  an 
amendment  to  an  answer,  is  the  rule  rather  than  the  excep- 
tion ;  and  in  cases  where  such  an  amendment  can  be  made  in 
furtherance  of  justice  without  jeopardizing  the  rights  of  an 
adverse  party  it  should  be  freely  allowed. 

In  the  present  case  the  evidence  up  to  the  time  of  the  in- 
terposition of  the  amended  answer  tended  strongly  to  show 
the  existence  of  an  executed  agreement  of  accord  and  satisfac- 
tion. This  being  so  we  are  at  a  loss  to  perceive  how  the  situa- 
tion of  the  plaintiff  could  have  been  materially  altered  or  his 
rights  seriously  impaired  by  permitting  the  defense  of  accord 
and  satisfaction  to  be  formally  pleaded.  It  is  the  general 
rule  that  a  defendant  may  plead  as  many  defenses  as  the 
circumstances  of  the  transaction  in  suit  will  permit.  In  the 
present  case  the  defense  of  accord  and  satisfaction  might  have 
been  rightfully  interposed  in  the  first  instance,  and  there- 
fore the  amendment  complained  of  could  not  and  did  not 
have  the  effect  of  rendering- the  situation  of  the  plaintiff 
different  from  what  it  would  have  been  if  such  defense  had 
been  specifically  pleaded  in  limine. 

The  amended  answer  of  the  defendants  in  pleading  the  de- 
fense of  accord  and  satisfaction  allege  **That  on  and  prior  to 
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the  11th  day  of  January,  1907,  said  I.  Willard  Beam  did 
dispute  the  bill  theretofore  rendered  by  the  said  B.  &  W. 
Engineering  Company,  and  did  protest  that  there  was  no  other 
or  greater  sum  due  upon  the  obligation  sued  upon  in  plain- 
tiff's complaint  than  the  sum  of  $1000;  that  on  the  said  11th 
day  of  January,  1907,  the  said  I.  Willard  Beam  offered  to 
pay,  and  the  said  assignor  of  plaintiff  did  agree  to  accept,  the 
sum  of  ten  hundred  and  seventy  ($1070)  dollars  in  full  set- 
tlement, satisfaction  and  extinction  of  the  said  obligation 
sued  upon  in  plaintiff's  complaint;  that  thereupon,  pursuant 
to  said  agreement,  the  said  sum  of  ten  hundred  and  seventy 
($1070)  dollars  was  paid  to  and  received  by  said  assignor  of 
plaintiff,  and  receipt  in  full  settlement  of  said  obligation 
was  executed  by  said  assignor  of  plaintiff,  and  that  the  said 
assignor  of  plaintiff  received  the  said  sum  of  ten  hundred 
and  seventy  ($1070)  dollars  so  paid  as  aforesaid  in  extinction 
of  said  obligation,  and  in  settlement  and  satisfaction  of  the 
bill  rendered  therefor,  and  did  use  the  said  money  in  the 
business  of  the  said  plaintiff." 

The  plaintiff  did  not  demur  nor  seek  time  to  demur  to  the 
answer  as  thus  amended;  but  upon  this  appeal  and  for  the 
first  time  assails  the  sufSciency  of  the  facts  alleged  therein 
to  constitute  the  defense  of  accord  and  satisfaction.  How- 
ever, with  or  without  demurrer  the  answer  as  amended  is  in- 
vulnerable. Upon  principle  the  defense  of  accord  and  satis- 
faction at  the  very  best  requires  nothing  more  to  be  pleaded 
than  the  payment  and  acceptance,  upon  a  mutual  agreement 
express  or  implied,  of  a  certain  sum  of  n^oney  or  other  thing 
of  value  in  full  settlement  and  satisfaction  of  a  pre-existing 
and  previously  disputed  obligation.  The  pleading  assailed  in 
the  present  case  more  than  meets  these  requirements.  Indeed 
it  would  be  difBcult  to  formulate  a  pleading  embodying  the 
essentials  of  a  good  accord  and  satisfaction  with  greater 
perspicuity  and  precision. 

The  judgment  and  order  appealed  from  are  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
.  the  supreme  court  on  January  5,  1914. 
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[CSv.  No.  1292.    First  Appellate  District.— November  6,  1913.] 

MART  M.  MURDOUGH,  Respondent,  v.  JAMES  W.  MURr 
DOUGH,  Appellant. 

Husband  and  Wife — ^Desertion — Action  fob  Maintenance. — In  this 
action  by  a  married  woman  for  separate  maintenance,  the  evidence 
is  sufficient  to  show  that  her  husband,  after  being  informed  that 
she  was  suffering  from  consumption,  left  her  and  resolved  to  live 
with  her  no  more. 

Id. — Separate  Maintenance — Amount  of  Allowance. — If  it  appears 
in  such  case  that  the  husband  has  a  net  income  of  one  hundred 
dollars  a  month,  an  award  to  the  wife  of  forty  dollars  a  month 
for  her  separate  maintenance  will  not  be  disturbed  on  appeal. 

Id. — Appeal — Silence  of  Recobd — Presumption. — On  appeal  from  the 
judgment  it  will  be  presumed  that  the  trial  court  ruled  upon  a 
demurrer  to  the  complaint,  if  the  record  fails  to  show  that  the  court 
did  not  rule  thereon. 

Id. — Assignment  of  Error — General  Statement  as  to  Rulings  on 
Evidence. — A  general  assignment  of  errors  in  the  admission  or  re- 
jection of  evidence,  by  the  statement  in  the  appellant's  brief  that 
an  examination  of  the  record  will  satisfy  the  court  of  the  correct- 
ness of  bis  i>08ition,  will  Aot  be  considered  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.     Clifton  H.  Connick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  L.  Ford,  J.  A.  Prentice,  and  Otto  C.  Qregor,  for 
Appellant. 

Pierce  H.  Ryan,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  the  plaintiff  in  an  action  for  main- 
tenance taken  within  sixty  days  after  its  entry. 

The  complaint  sets  forth  in  two  counts  the  willful  deser- 
tion and  willful  neglect  of  the  plaintiff  by  the  defendant. 
To  the  complaint  defendant  filed  a  demurrer,  and  subse- 
quently an  answer  and  cross-complaint.  After  trial  the  court 
found,  among  other  things,  that  defendant's  income  is  two 
hundred  dollars  per  month  with  board  and  lodging  free,  and 
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that  his  expenses  do  not  exceed  one  hundred  dollars  per 
month ;  that  the  plaintiflE  is  without  funds  or  property ;  that 
defendant  willfully  deserted  plaintiff;  that  he  willfully  neg- 
lected to  support  her;  that  plaintiff  never  deserted  defend- 
ant ;  that  she  has  been  at  all  times  willing  to  live  with  defend- 
ant and  that  forty  dollars  per  month  is  a  reasonable  and 
necessary  sum  to  be  awarded  plaintiff  for  her  support  and 
maintenance.    Judgment  was  entered  accordingly. 

The  defendant  in  support  of  his  appeal  urges  that  his 
special  demurrer  to  the  complaint  should  have  been  sustained ; 
that  the  court,  so  far  from  sustaining  it,  never  even  ruled 
upon  it,  and  he  predicates  error  upon  such  omission. 

The  defendant  filed  his  answer  and  cross-complaint,  and 
went  to  trial  without  seeking  to  have  the  court  rule  upon  the 
demurrer,  and  for  this  reason,  perhaps,  the  special  demurrer 
should  be  regarded  as  waived  by  the  defendant.  (Reynolds 
V.  Hosmer,  45  Cal.  616;  Ward  v.  Clay,  82  Cal.  502,  [23  Pac. 
50,  227] ;  Hamey  v.  McLeran,  66  Cal.  34,  [4  Pac.  884] ;  Col- 
tan  V.  Onderdonk,  69  Cal.  155,  [58  Am.  Eep.  556,  10  Pac. 
395] ;  Kirsch  v.  Derby,  96  Cal.  602,  [31  Pac.  567] ;  De  Martin 
V.  Albert,  68  Cal.  277,  [9  Pac.  157]  ;  Rose  v.  Rose,  112  Cal. 
341,  [44  Pac.  658].)  But  in  any  event  it  is  sufificient  to  say 
that  the  record  failing,  as  it  does,  to  show  that  the  court  did 
not  rule  upon  the  demurrer,  we  will,  as  we  are  bound  to  do, 
presume,  in  favor  of  the  judgment,  that  the  court  did  rule 
thereon. 

Moreover,  an  examination  of  the  record  shows  that  the  com- 
plaint is  not  demurrable  in  the  particulars  set  up. 

The  record  is  quite  voluminous,  consisting  of  approximately 
six  hundred  pages  of  typewritten  matter,  and  any  extended 
discussion  of  the  evidence  would  make  this  opinion  needlessly 
long  and  would  serve  no  useful  purpose.  An  examination 
of  the  record  shows,  contrary  to  defendant's  contention,  that 
the  findings  of  the  court  find  ample  support  in  the  evidence. 
The  facts  may  be  briefly  summarized,  in  so  far  as  they  bear 
upon  this  question,  as  follows:  The  parties  were  married  in 
the  state  of  Illinois  in  the  year  1899,  and  for  the  reason  prin- 
cipally that  the  defendant  was  unable  to  obtain  steady  em- 
ployment they  did  not  live  together  much  after  their  marriage 
until  the  beginning  of  the  year  1909.  There  was,  however, 
during  that  time  no  friction  between  them  worthy  of  men- 
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tion,  and  when  the  plaintiff  was  not  with  her  husband  or  at 
some  place  for  her  health  she  lived  with  her  family  in  Chi- 
cago. In  1908  defendant  was  employed  to  manage  a  hotel  in 
Eureka,  California,  and  in  April,  1909,  he  sent  for  the  plain- 
tiff, and  she  came  and  resided  with  him  as  his  wife  until  the 
following  June  when,  her  health  failing,  she,  with  the  con- 
sent of  her  husband,  went  to  a  health  resort.  Later  her  ail- 
ment was  diagnosed  as  consumption,  and  she  did  not  return 
to  Eureka  until  August,  1910.  Apparently  from  the  time 
defendant  learned  that  his  wife  was  consumptive  he  did  not 
want  her  to  return  to  Eureka.  She  did,  however,  return,  and 
lived  there  about  a  month  when,  at  his  earnest  solicitation, 
she  reluctantly  went  to  her  brother  and  sister  in  Chicago.  The 
plaintiff  paid  her  transportation,  and  later  paid  on  her  ac- 
count for  board  and  lodging  the  sum  of  seventy-five  dollars. 
In  March,  1911,  he  wrote  her  a  letter  saying,  in  part:  '*My 
affection  for  you  has  faded  away  and  is  dead ;  you  are  nothing 
to  me  and  never  will  be.  I  am  like  a  prisoner  in  captivity 
and  confinement.  ...  I  am  determined  on  a  separation  and 
nothing  will  ever  tempt  me  to  live  with  you  again.  .  .  .  Your 
whole  system*  is  permeated  with  disease  that  has  sapped' your 
blood  and  vitality  from  your  body."  In  April  following  he 
wrote  her  another  letter,  reiterating  his  determination  never 
again  to  live  with  her.  He  wrote  her  brother  a  letter  in 
which  he  stated  that  he  had  concluded  to  separate  from  the 
plaintiff,  giving  her  ill  health  as  his  reason.  In  the  same 
month  he  also  wrote  a  letter  to  plaintiff's  sister,  in  which  he 
said  that  he  had  received  a  letter  from  his  wife  suggesting 
that  she  return  to  him.  Commenting  on  this  he  said,  in  effect, 
that  it  was  impossible.  He  was  brutally  frank  in  detailing 
his  reasons  for  this  conclusion.  He  stated  in  his  testimony 
on  cross-examination  that  it  was  his  unalterable  conclusion 
never  to  live  again  with  plaintiff. 

It  is  clear  from  the  testimony  introduced  by  the  plaintiff 
that  shortly  after  defendant  had  been  informed  that  his  wife 
was  suffering  from  consumption,  he  resolved  to  live  with  her 
no  more.  Accordingly  he  persuaded  her  to  return  to  her  folks 
in  the  east,  and  shortly  afterward  he  wrote  her  to  the  effect 
as  just  detailed.  He  is  financially  able  to  pay  her  forty  dol- 
lars per  month,  and  we  have  not  the  slightest  hesitation  in 
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saying  that  the  evidence  abundantly  supports  the  findings, 
and  the  findings  in  turn  sustain  the  judgment. 

The  defendant  also  asserts  in  his  brief  that  the  trial  court 
committed  numerous  errors  prejudicial  to  him  in  the  admis- 
sion or  rejection  of  evidence.  He  depends  upon  no  particular 
ruling  of  the  court,  and  contents  himself  with  stating  that  an 
examination  of  the  record  will  satisfy  the  court  of  the  correct^ 
ness  of  his  position.  The  record,  as  before  stated,  is  over  five 
hundred  pages  long.  Such  an  assignment  of  Errors  is  fair 
neither  to  opposing  counsel  nor  to  the  court;  and  the  appel- 
late courts  in  this  state  have  repeatedly  held,  as  we  now  do, 
that  points  made  in  this  manner  will  be  ignored. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[Oiv.  No.  1394.     Second  Appellate  Diatrict. — November  6,  1913.] 

FRANK  CRAYCROFT,  Jr.  et  al.,  Petitioners,  v.  SUPERIOR 
COURT  OF  KERN  COUNTY  et  al.,  Respondents. 

State  School  Lands — Limitation  or  Time  fob  CJontest — Pbohibi- 
TION. — The  superior  court  is  divested  of  jurisdiction  to  hear  and 
determine  a  contest  of  a  certificate  of  purchase  of  state  school 
lands  after  the  lapse  of  five  years  from  its  date,  and  a  writ  of 
prohibition  wiU  lie  to  restrain  it  from  exercising  such  jurisdiction. 

APPLICATION  for  Writ  of  Prohibition  to  be  directed  to 
the  Superior  Court  of  Kern  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  Miles  Wallace,  and  Lloyd,  Cheney  &  Geibel,  for 
Petitioners. 

SHAW,  J. — This  is  an  application  for  a  writ  of  prohibition 
to  be  directed  to  the  superior  court  of  Kern  County  and  the 
judges  thereof,  prohibiting  the  said  court  from  proceeding 
with  the  trial  of  a  certain  action  pending  therein,  wherein 
Charles  Smithwick  is  plaintiff  and  petitioners  and  others  are 
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defendants.  The  subject  of  the  action  is  the  conflicting  claims 
of  the  respective  parties  to  the  right  to  purchase  from  the 
state  certain  school  lands  described  in  the  petition  over  which 
a  contest  arose  in  the  oflBce  of  the  state  surveyor-general  and 
register  of  the  state  land-oflSce,  which  contest  was  by  order 
duly  made  referred  for  adjudication  to  said  court. 

The  facts  upon  which  this  proceeding  is  based  are,  except 
as  to  some  of  the  parties  and  the  particular  description  of 
the  land,  identical  with  those  involved  in  the  case  of  Cray- 
croft  Jr.,  V.  Superior  Court  of  Kern  County,  decided  by  this 
court  and  reported  in  18  Cal.  App.  781,  [J24  Pac.  1042], 
wherein  a  writ  of  prohibition  was  ordered.  Upon  the  author- 
ity of  that  case  and  for  the  reasons  set  forth  in  the  opinion 
filed  therein,  it  is  clear  that  a  peremptory  writ  of  prohibition 
should  issue  in  accordance  with  the  prayer  of  the  petition; 
and  it  is  so  ordered. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CW.  No.  1181.     Third  Appellate  District.— November  7,  1913.] 

O.  D.  JACOBY,  Appellant,  v.  W.  S.  PECK  et  al.,  Respond- 

ents. 

Lakdlobd  and  Tenant — Pestbuction  or  Pekmises — ^Liabilitt  roB 
Bent. — One  who  contracts  with  the  lessees  of  certain  premises  to 
pay  them  a  stipulated  sum  monthly  for  the  remainder  of  their 
term  in  consideration  of  their  transferring  their  interest  to  the 
owners  of  the  property,  and  securing  from  them  a  lease  direct  to 
him  for  which  the  owners  are  to  receive  an  additional  rental,  is 
released  from  his  obligation  to  the  original  lessees  on  the  destruc- 
tion of  the  premises  by  fire  prior  to  the  expiration  of  the  term. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chickering  &  Gregory,  for  Appellant. 

Henry  Q.  W.  Dinkelspiel,  and  Daniel  A.  Ryan,  for  Respond- 
ents. 
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BURNETT,  J. — The  appeal  is  upon  the  judgment-roll  from 
a  judgment  of  the  superior  court  of  the  city  and  county  of 
San  Francisco,  in  favor  of  plaintiff,  for  the  sum  of  twelve 
hundred  dollars  with  interest  and  costs.  The  contention  of 
appellant  is  that  the  conclusion  of  law  from  the  findings  of 
fact  should  be  for  a  larger  sum  in  his  favor.  The  following 
facts  are  found  by  the  court :  On  and  prior  to  July  13,  1904, 
plaintiff's  assignor,  M.  J.  Keller  Company,  a  corporation,  was 
in  the  occupation  of  the  premises  known  as  1028-1030  Mar- 
ket Street,  San  Francisco,  under  a  lease  from  Messrs.  Cook  & 
Bruntch,  the  owners  of  the  property,  the  lease  providing  for 
a  monthly  rental  of  $1,150,  and  to  expire  on  December  31, 
1907.  On  said  July  13,  1904,  the  M.  J.  Keller  Company  and 
James  J.  Gildea  entered  into  a  written  agreement  reciting 
**that  whereas,  said  party  of  the  first  part  occupies  the  prem- 
ises known  as  1028-1030  Market  Street,  San  Francisco,  Cali- 
fornia, under  a  lease  made  by  E.  E.  Cook  and  C.  M.  E. 
Bruntch  to  the  said  party  of  the  first  part,  said  lease  calling 
for  the  payment  of  a  monthly  rental  of  eleven  hundred  and 
fifty  (1150)  dollars  and  said  lease  expiring  on  the  first  day  of 
January,  1908,  and  whereas,  the  said  party  of  the  second 
part  desires  to  secure  the  said  leasehold  interest  for  the  uur 
expired  term  thereof  from  and  after  the  15th  day  of  Septem- 
ber, 1904  .  .  .  and  whereas  the  lessors  of  said  property  have 
agreed  to  transfer  and  assign  the  said  lease  to  said  party  of 
the  second  part  in  consideration  of  an  additional  monthly 
payment  to  them  of  one  hundred  dollars  for  the  unexpired 
term  of  said  lease ; 

**Now,  therefore,  it  is  hereby  agreed  by  the  parties  hereto 
aa  follows,  to  wit : 

**That  said  party  of  the  second  part  shall,  on  or  before  the 

day  of ,  1904,  organize  a  corporation 

under  the  laws  of  the  state  of  California  which  shall  assume 
and  agree  to  perform  the  following  things:  (1).  Said  party 
of  the  second  part  and  said  corporation  so  to  be  formed  shall 
assume  the  lease  of  said  property  for  the  unexpired  term 
thereof,  from  and  after  the  fifteenth  day  of  September,  1904, 
that  is  from  the  fifteenth  day  of  September,  1904,  to  and  in- 
cluding the  31st  day  of  December,  1907,  and  shall  pay  the 
owners  of  said  property  a  monthly  rental  thereof  at  the  rate 
of  twelve  hundred  and  fifty  dollars  per  month,  payable  in 
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advance,  for  the  use  of  said  building,  and  shall  execute  a  lease 
containing  the  ol'dinary  covenants. 

**2.  Said  party  of  the  second  part  and  said  corporation,  so 
as  aforesaid  to  be  formed,  shall  pay  to  the  said  M.  J.  Keller 
Co.,  its  successors  and  assigns,  the  sum  of  seventy-five  dollars 
on  said  15th  day  of  September,  1904,  and  thereafter  the  sum 
of  one  hundred  and  fifty  dollars  upon  the  first  day  of  each 
and  every  month  to  and  including  the  first  day  of  December, 
1907,  as  a  bonus  to  said  M.  J.  Keller  Co.  for  causing  said 
lease  to  be  transferred  to  said  party  of  the  second  part. 

**Said  party  of  the  second  part  further  agrees  that  said 
party  of  the  first  part,  its  successors  or  assigns,  shall  have  the 
right,  whenever  any  payment  of  said  sum  of  one  hundred  and 
fifty  dollars  remains  unpaid  thirty  days  after  the  same  shall 
become  due,  to  demand  the  same  of  the  sureties  hereinafter 
agreed  to  be  furnished  by  said  party  of  the  second  part,  and 
if  the  same  is  not  paid  within  thirty  days  after  such  de.mand, 
then,  at  its  option,  said  party  of  the  first  part  may  declare 
the  full  amount  of  bonus  remaining  unpaid  due  and  payable 
at  once  and  proceed  to  collect  all  the  unpaid  bonus  that  at 
the  time  shall  remain  unpaid  as  rental  for  the  full  term  of 
said  lease." 

The  said  Gildea  furnished  an  undertaking  for  the  faithful 
performance  of  his  agreement  and  he  also  formed  a  corpora- 
tion known  as  the  J.  J.  Gildea  Co.  The  said  M.  J.  Keller 
Company  released  its  said  leasehold  interest  in  said  property 
to  the  owners  of  said  property  and  secured  for  the  said  J.  J. 
Gildea  Co.  from  said  owners  a  lease  of  the  leasehold  interest 
in  and  to  said  premises  for  the  term  beginning  September 
15,  1904,  and  ending  December  31,  1907.  On  the  eighteenth 
day  of  April,  1906,  said  premises  were  totally  destroyed  by 
fire. 

The  court  concluded:  ''That  in  and  by  said  destruction  of 
said  premises  by  fire  said  lease  terminated  and  said  defendant 
J.  J.  Gildea  Co.  became  and  was  released  and  discharged  from 
any  liability  to  said  plaintiff  or  his  assignors,  or  either  or 
any  of  them,  for  any  and  all  amounts  that  would  otherwise 
thereafter  become  due  as  and  by  way  of  bonus  unpaid  as  ren- 
tal." The  correctness  of  this  conclusion  is  the  question  in- 
volved on  this  appeaL 
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It  is  not  disputed  that  by  the  destruction  of  the  buildings 
the  lease  was  terminated  and  the  tenant  thereby  relieved  of 
the  obligation  to  pay  any  further  rent  to  the  owners.  (Civ. 
Code,  sec.  1933.)  The  application  of  this  rule,  however,  to 
appellant  here  is  denied  by  him,  and  it  is  insisted  that  the 
contract  with  the  Keller  Company  contained  no  qualification 
of  the  promise  to  pay  one  hundred  and  fifty  dollars  per 
month  up  to  and  including  December  31,  1907. 

It  is  the  contention  of  respondents  that  the  contract  should 
be  construed  as  manifesting  the  intention  of  the  parties  that 
"Gildea  be  substituted  in  place  of  the  former  lessee  in  the 
payment  of  an  increased  rental  to  the  former  lessor  for  the 
enjoyment  of  the  premises."  In  support  of  this  construc- 
tion, attention  is  called  to  the  fact  that,  in  one  part  of  the 
said  contract  with  the  Keller  Company,  the  monthly  payment 
of  one  hundred  and  fiif ty  dollars  is  called  a  rental ;  that  said 
contract  provided  that  *'6ildea  was  to  secure  the  leasehold 
interest  of  Keller  Company  for  the  unexpired  term  thereof"; 
that  Gildea  was  to  pay  therefor  a  certain  sum  monthly  to  both 
Keller  Company  and  the  lessor;  **the  monthly  payments  by 
Gildea  to  the  lessor  and  former  lessee  are  to  keep  pace  and 
be  paid  on  the  same  day  and  for  the  same  term  of  years,  to 
wit,  on  the  first  day  of  each  and  every  month  to  and  including 
tlie  first  day  of  December,  1907,"  and  *'the  payment  by  Gildea 
to  Keller  was  not  a  fixed  sum  in  monthly  installments  as  in 
the  case  of  the  fixtures,  but  the  payment  of  a  monthly  sum 
to  keep  pace  with  Gildea  *s  enjoyment  of  the  premises  given  by 
Keller  Company  to  Gildea."  Therefore  it  is  argued  that  we 
have  a  case  for  the  application  of  the  principle  of  construc- 
tion embodied  in  section  1650  of  the  Civil  Code  that  **  Partic- 
ular clauses  of  a  contract  are  subordinate  to  its  general  in- 
tent." 

We  think  this  view  does  no  violence  to  the  expressed  will  of 
the  parties  and  that  it  is  more  just  and  equitable  than  the 
harsh  construction  insisted  upon  by  appellant. 

It  appears  plain  enough,  at  least,  that  the  consideration 
moving  Gildea  to  enter  into  the  contract  with  the  Keller  Com- 
j)any  was  the  enjoyment  of  the  possession  of  the  premises  for 
the  period  of  time  agreed  upon.  To  secure  this  right,  the 
promise  was  made  to  pay,  as  we  have  seen,  a  certain  sum 
monthly  to  the  owner  of  the  property  and  another  sum  to  the 
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Keller  Company.  Thereupon  the  Keller  Company  yielded  its 
right  to  the  possession  and  the  owner  executed  the  lease  to  the 
Gildea  Company.  It  was,  therefore,  by  the  voluntary  act  of 
both  the  owners  and  the  Keller  Company  that  respondents 
secured  the  privilege  of  occupying  and  using  the  premises. 
Unless  the  Keller  Company  had  divested  itself  of  its  leasehold 
interest,  manifestly  respondents  could  not  have  taken  posses- 
sion. Respondents,  therefore,  virtually  hired  the  property  of 
the  owners  and  of  Keller  Company,  but  more  directly  of  the 
latter,  for  a  term  ending  December  31,  1907.  It  can  make 
no  difference  in  the  substantial  effect  of  the  transaction  that 
the  Keller  Company  transferred  or  surrendered  its  rights  to 
the  owners  and  then  the  owners  conveyed  to  the  respondents. 
The  result  would  have  been  the  same  if,  with  the  consent  of 
the  owners,  there  had  been  a  direct  assignment  to  the  second 
lessees  by  the  Keller  Company  of  the  leasehold  right.  In 
either  event,  the  right  of  possession  for  the  term  would  be  ac- 
quired at  least  partly  through  the  act  of  the  Keller  Company. 
The  same  statutory  provision,  therefore,  for  the  determina- 
tion of  the  hiring  from  the  owners  applies  to  the  hiring  from 
the  Keller  Company.  The  obligation  to  pay  further  rent  to 
either  was  at  an  end  when  the  property,  for  the  use  of  which 
the  consideration  was  paid,  was  entirely  destroyed. 

We  can  see  no  special  significance  in  the  fact  that,  tech- 
nically speaking,  respondents  became  the  tenants  of  the 
owners  and  not  of  the  Keller  Company,  since  it  was  by  the 
act  of  the  latter  that  the  tenancy  was  made  possible  and  avail- 
able. 

Neither  do  we  perceive  any  reason  for  holding  that  this 
construction  would  destroy  the  consideration  for  the  contract. 
The  fact  still  remains  that  the  Keller  Company,  at  the  time 
the  contract  was  entered  into,  was  occupying  the  buildings 
under  a  lease,  and  the  surrender  of  the  exclusive  right  to  the 
possession,  secured  by  said  lease  for  the  term  ending  Decem- 
ber 31,  1907,  was  an  essential  prerequisite  to  the  acquisition 
by  the  Gildea  Company  of  said  right  of  possession. 

Indeed,  we  think,  appellant  has  rather  failed  to  appreciate 
the  significance  of  the  real  consideration  that  moved  Gildea  in 
the  transaction,  We  repeat — ^what  he  was  attempting  to 
secure  and  promised  to  pay  for  was  the  possession  of  the 
buildings  for  the  term  ending  December  31,  1907.    It  was 
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sufScient  to  support  the  promise,  but  it  was  an  executory  and 
continuing  consideration  and  liable  to  fail  or  to  be  defeated 
before  the  end  of  the  term.  For  this  reason,  it  may  be  as- 
sumed, the  payments  were  to  be  made  monthly.  As  a  matter 
of  fact,  the  consideration  did  fail  before  the  end  of  the  term 
by  reason  of  the  destruction  of  the  subject  matter  of  the  con- 
tract. We  think  it  follows  that  appellant  should  be  paid  only 
for  the  time  that  this  consideration  was  rendered  to  the  said 
Qildea  Company — that  is,  until  April  18,  1906. 

If  the  Keller  Company  had  sublet  the  buildings  to  the 
Qildea  Company  or  had  directly  assigned  the  lease  to  the 
latter  on  the  consideration  that  the  entire  rental  be  paid  to 
the  former,  it  would  hardly  be  contended,  we  think,  that  the 
Qildea  Company  would  be  required  to  continue  the  payment 
of  the  rent  to  the  Keller  Company,  although  the  latter  was 
relieved  of  its  obligation  to  pay  anything  further  to  the 
owners  by  reason  of  the  destruction  of  the  buildings.  But 
we  think  the  logic  of  appellant's  position  would  lead  to  such 
an  injustice. 

We  are  persuaded  that  the  lower  court  allowed  appellant 
all  that  he  was  entitled  to  and  the  judgment  is,  therefore,  af- 
firmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1168.    Third  Appellate  DistHct.— Novembep  7,  1913.] 

B.  DAVIDOW  et  al.,  Appellants,  v.  ANNA  B.  QRISWOLD 
et  al..  Defendants  and  Respondents;  JOHN  A.  ASP- 
LUND  et  al..  Interveners  and  Respondents. 

Pliadinq — Complaint  in  Inteevention — Denial  for  Want  of  Infor- 
mation.— In  a  suit  to  quiet  title,  where  the  matters  involved  are  of 
such  a  character  that  the  plaintiffs  cannot  hide  behind  the  pre- 
tense of  want  of  information,  their  answer  to  a  complaint  in  in- 
tervention is*  not  good  if  in  this  form:  "These  plaintiffs  have  no 
information  upon  the  subject  sufficient  to  enable  them  to  answer 
all  of  the  allegations  contained  in  the  complaint  in  intervention, 
and  basing  their  denial  upon  that  ground  these  plaintiffs  deny/' 
ete. 
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Id. — Denial  on  Information  or  Bbust. — Bj  sneh  allegation!  the 
plaintiffs  do  not  e70n  bring  tbemselyee  within  the  provision  of 
the  code  permitting  an  answer  upon  the  ground  of  want  of  "in- 
f onnation  or  belief." 

DiDiCATioN — Streets  and  Parks — Estoppel  Where  Lots  Sold  With 
Keterence  to  Map. — ^Where  the  owner  of  land  has  it  surveyed  and 
platted  as  a  townsite,  files  in  the  recorder's  office  a  map  delineat- 
ing streets  and  parks,  sells  lots  all  over  the  tract  described  bj 
reference  to  the  map  and  upon  representations  that  the  streets 
have  been  laid  out  and  dedicated  to  public  use,  and  the  lots  are 
purchased  and  improved  in  reliance  upon  these  representations, 
equity  will  not  thereafter  permit  him  to  deny  the  dedication  of  the 
streets  and  parks  as  against  the  purchasers  and  the  public. 

Id. — Statute  ov  Limitations — ^Whether  Bars  Bight  to  Usi 
Streets. — The  statute  of  limitations  can  be  of  no  avail  as  against 
the  right  of  the  public  to  use  the  streets  thus  dedicated  ;•  and  even 
if  the  dedication  is  considered  available  only  to  the  large  number 
of  persons  who  purchased  lots,  there  is  sufficient  evidence  in  the 
record  to  support  the  finding  against  the  bar  of  their  right  by  the 
statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  refusing  a  new  triaL 
Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  H.  Robinson,  and  W.  P.  Cowan,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  Chas.  M.  Buflford,  for 
Respondents. 

BURNETT,  J. — This  is  an  action  to  quiet  title  and  the  main 
question  is  whether  plaintiffs  are  estopped  from  denying  the 
dedication  of  certain  parks  and  streets  as  delineated  on  a 
map  of  the  townsite  of  Los  Guilioos,  afterward  known  a^ 
Kenwood,  in  the  county  of  Sonoma.  There  is  little  contro- 
versy as  to  the  vital  facts,  most  of  them  having  been  stipu- 
lated at  the  trial.  It  is  not  disputed  that  two  maps  were  filed, 
one  on  the  ninth  day  of  August,  1887,  entitled,  *'Map  of  the 
Town  of  Los  Guilicos,  Sonoma  County,  Cal.,"  and  the  othe^ 
on  the  twentieth  day  of  February,  1893,  entitled,  "Revised 
map  of  the  town  of  Kenwood,  formerly  Los  Guilicos,  Sonoma 
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Co.,  California,"  and  that  the  latter  was  a  duplicate  of  the 
former  except  as  to  the  name  of  the  town. 

It  is  admitted  by  appellants  that,  by  reason  of  the  filing  of 
these  maps,  there  was  an  offer  of  dedication  of  the  property  in 
controversy,  but  it  is  contended  that  the  offer  was  not  ac- 
cepted and  it  was  afterward  withdrawn  and  revoked. 

On  the  other  hand,  respondents  claim  that,  by  reason  of 
the  filing  of  these  maps  and  the  sale  of  many  lots  in  ac- 
cordance therewith,  an  acceptance  of  the  offer  of  dedication 
was  necessarily  implied  and  that  thereby  the  dedication  be- 
came complete  and  beyond  the  power  of  recall  or  revocation. 
The  common  source  of  title  is  the  Sonoma  County  Land  and 
Improvement  Company,  and  it  was  stipulated:  "That  on 
Jan.  30,  1887,  Sonoma  County  Land  &  Improvement  Com- 
pany, then  a  corporation,  became  the  owner  in  fee  simple  of 
those  portions  of  subdivisions  6  and  7  of  Los  Quilicos  Rancho, 
Sonoma  County,  lying  south  and  west  of  the  county  road 
leading  from  Sonoma  to  Santa  Rosa;  that  all  the  land  de- 
lineated upon  the  maps  introduced  in  evidence  in  this  action 
is  included  within  said  portions  of  said  subdivisions  of  said 
rancho. 

"That  between  January  30,  1887,  and  October  18,  1894, 
said  Sonoma  County  Land  and  Improvement  Company  exe- 
cuted and  delivered  to  a  large  number  of  persons  about  75 
deeds  to  a  large  number  of  parcels  of  land  in  said  townsite, 
describing  them  in  nearly  every  instance  as  the  same  are  num- 
bered and  indicated  on  the  map  filed  August  9,  1887,  and  in 
such  deeds  made  reference  to  said  map,  all  of  which  deeds 
were,  subsequently,  recorded  in  the  oflSce  of  the  county  re- 
corder of  Sonoma  County. 

"That  the  chain  of  title  through  which  plaintiffs  acquired 
the  property  described  in  the  complaint  contains  a  number 
of  deeds,  wherein  it  is  described  by  lot  and  block  numbers, 
referring  to  the  one  or  the  other  of  the  two  maps  of  1887  and 
1893. 

"That  the  Sonoma  County  Land  &  Improvement  Company, 
on  Jan.  24,  1890,  executed  and  delivered  a  deed  to  the  North 
Pacific  Land  &  Improvement  Company,  its  successors  in  in- 
terest, conveying  all  unsold  lots  in  the  townsite  of  Kenwood, 
and  therein  described  them  by  lot  and  block  number  and  re- 
ferred to  the  map  of  1887. 
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"That  between  Feb.  20,  1893,  and  Sept.  14,  1898,  the 
Sonoma  County  Land  &  Improvement  Ck)mpany  executed  and 
delivered  to  some  twenty  different  grantees  deeds  to  a  large 
number  of  parcels  of  land  in  aaid  townsite,  describing  the 
same  in  nearly  every  instance  by  lot  and  block  number,  as 
they  appear  on  the  map  filed  Feb.  20,  1893,  and  in  such 
deeds  referred  to  such  map,  all  of  which  deeds  were  later 
recorded." 

These  maps,  it  may  be  said,  and  the  surveys  therein  de- 
lineated were  made  by  Preston  R.  Davis,  county  surveyor 
of  Sonoma  County,  under  the  direction  of  the  said  land  and 
improvement  company,  and  the  townsite  as  shown  by  said 
maps  was  laid  out  on  the  ground  and  indicated  by  appro- 
priate monuments.  The  said  company  and  its  successor  in 
interest,  the  North  Pacific  Land  and  Improvement  Company, 
caused  copies  of  said  maps  to  be  published  in  print  and  to 
be  furnished  to  intending  purchasers,  and  they  represented 
to  the  purchasers  of  lots  that  the  same  was  a  true  map  of 
said  townsite  as  the  same  has  been  laid  out  and  dedicated 
to  public  use  and,  in  making  deeds  to  said  purchasers,  they 
described  the  lots  with  reference  to  the  streets  and  avenues 
and  block  and  lot  numbers  indicated  on  said  maps,  and  the 
purchasers  bought  their  lots  in  reliance  upon  said  representa- 
tions and  said  maps,  and  many  of  said  purchasers  and  their 
successors  in  interest,  upon  the  faith  of  said  representations 
and  said  maps,  placed  expensive  improvements  upon  their 
respective  holdings. 

We  are  justified  in  saying  that  all  the  foregoing  facts  are 
shown  by  the  evidence,  the  stipulations  of  the  parties  and 
the  admissions  of  the  pleadings.  Indeed,  it  is  hardly  neces- 
sary to  go  beyond  the  pleadings  themselves.  The  said  facts, 
with  others,  are  set  out  in  the  verified  complaints  in  inter- 
vention and  the  purported  denial  is  so  equivocal  and  evasive 
that  plaintiffs  could  have  no  just  cause  for  complaint  if  their 
answer  were  treated  as  an  admission  of  the  existence  of  the 
facts  not  covered  by  the  stipulation.  Their  answer  is  in  this 
form:  "These  plaintiffs  have  no  information  upon  the  sub- 
ject sufficient  to  enable  them  to  answer  all  of  the  allegations 
contained  in  the  complaint  in  intervention  and  basing  their 
denial  upon  that  ground  these  plaintiffs  deny,"  etc.  The 
matters  were  of  such  character  that  the  plaintiffs  could  not 
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hide  behind  the  pretense  of  want  of  information.  (Zany  v. 
Rawhide  Gold  Min.  Co.,  15  Cal.  App.  373,  [114  Pac.  1026].) 
Besides,  in  the  absence  of  an  averment  to  the  contrary,  we 
must  assume  that  the  plaintiffs  believed  the  facts  to  be  as 
alleged  in  the  complaint  in  intervention.  They  did  not  even 
bring  themselves  within  the  provision  of  the  code  permitting 
an  answer  upon  the  ground  of  want  of  ''information  or  be- 
lief."    (Code  Civ.  Proc,  sec.  437.) 

If  we  may  state  it  more  concisely,  we  have,  then,  this  situa- 
tion :  The  owner  of  a  tract  of  land  has  it  surveyed  and  platted 
as  a  townsite.  He  has  a  map  of  it,  upon  which  are  delineated 
streets  and  parks,  filed  in  the  recorder's  office.  He  sells  lots 
all  over  this  townsite,  described  by  reference  to  this  map,  and, 
moreover,  upon  the  positive  representation  that  the  streets 
have  been  laid  out  and  dedicated  to  public  use,  and,  in  re- 
liance upon  these  representations,  the  lots  are  purchased  and 
improved.  This  may  not  be  dedication  in  the  strict  acceplf- 
ance  of  that  term  but  the  result  is  the  same.  The  owner  has 
voluntarily  placed  himself  in  a  position  where  equity  will 
not  permit  him  to  deny  thereafter  that  the  said  streets  and 
parks  are  as  represented  by  him;  and,  independent  of  the 
statement  that  they  have  been  dedicated  to  public  use,  the 
other  acts  of  the  owner,  considered  in  connection  with  the 
said  purchases  under  the  conditions  mentioned,  would  pre^ 
dude  the  said  owner  from  contending,  at  least  as  far  as  said 
purchasers  are  concerned,  that  they  are  not  streets  and  parks. 
And  if  they  are  to  be  considered  as  really  streets  and  parks 
when  we  regard  the  rights  of  the  purchasers,  it  is  difficult  to 
understand  how  their  status,  would  be  changed  when  we 
regard  the  rights  of  the  public  generally. 

We  think  the  principles  covering  the  case  are  clearly  stated 
in  San  Leandro  v.  Le  Breton,  72  Cal.  170,  [13  Pac.  405],  and 
Archer  v.  Salinas  City,  93  Cal.  43,  [16  L.  R.  A.  145,  28  Pac. 
839]. 

In  the  former  it  is  said:  '*It  is  settled  law  that  where  one 
owning  land  lays  off  a  town  or  village  thereon  and  makes 
a  map  of  the  townsite  showing  it  to  be  divided  into  streets, 
alleys,  blocks,  and  lots  and  then  sells  lots  with  reference  to 
such  map,  he  thereby  makes  an  irrevocable  dedication  of  the 
space  represented  on  the  map  as  streets  to  the  use  of  the 
public    There  are  many  cases  to  this  effect,  but  only  a  few 
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need  be  cited.  .  .  .  And  if  there  be  public  squares  or  plazas 
represented  on  the  map,  the  same  rule  applies  to  them,  and 
dedication  thereof  may  be  established  in  the  same  manner.'' 
Citing  cases. 

In  the  Archer  case  it  is  said:  "Dedication  is  an  ultimate 
fact,  dependent  upon  the  establishment  of  other  facts,  and  is 
to  be  found  from  the  evidence  presented  to  the  court.  (Hard- 
ing V.  Jasper,  14  Cal.  648.)  It  results  from  the  acts  of  the 
owner  of  the  land,  coupled  with  the  intent  with  which  he  does 
those  acts.  It  may  be  express,  and  completed  by  a  single 
act,  as  when  the  land  is  dedicated  by  deed,  or  it  may  be 
implied  from  a  series  of  acts,  as  when  the  owner  subdivides 
a  tract  of  land  into  blocks  and  streets,  and  causes  a  map  of 
such  subdivision  to  be  recorded,  and  sells  the  several  subdi- 
visions which  front  upon  those  streets. 

Whenever  the  dedication  is  complete,  the  property  thereby 
becomes  public  property,  and  the  owner  loses  all  control  over 
it  or  right  to  its  use.  ...  If  the  dedication  is  complete  by  his 
act,  whether  express  or  implied,  it  is  thereafter  irrevocable  by 
him,  and  the  effect  of  such  dedication  cannot  be  qualified  by 
any  act  or  declaration  thereafter  made  on  his  part.  The 
property  dedicated  has  become  public  property,  impressed 
with  the  use  for  which  it  was  dedicated,  and  neither  can  the 
public  divert  it  from  that  use,  nor  can  it  be  lost  by  adverse 
possession.  Nor  is  the  effect  of  such  dedication  impaired  by 
any  delay  in  the  use  of  the  land  for  which  it  was  set  apart. 
Such  failure  to  make  use  of  the  land  does  not  authorize  the 
owner  to  resume  possession.  The  public  can  thereafter  ap- 
propriate the  land  to  the  use  for  which  it  was  dedicated  when- 
ever convenience  or  necessity  may  suggest.'*  A  very  large 
number  of  cases  from  other  jurisdictions  holding  similarly 
is  cited  by  respondents  but  we  may  forego  specific  considera- 
tion of  them.  In  some,  it  is  assigned  as  a  sufficient  reason 
for  saying  that  the  dedication  is  complete  that  the  purchasers 
represent  the  public,  that  the  latter  is  not  a  distinct  class  from 
the  former,  that  the  purchasers  are  as  much  a  part  of  the 
public  as  those  who  use  the  streets  for  the  purpose  of  travel 
and  that  they  have  equal  authority  to  accept  a  dedication 
of  the  streets  for  the  public. 

Of  course,  it  is  not  to  be  understood  that  the  mere  laying 
out  of  lots  and  making  a  map  showing  streets  deprive  the 
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owner  of  the  right  to  use  the  property  as  his  own.  This 
woald  constitute  at  most  an  offer  of  dedication  and  an  ac- 
ceptance must  follow  to  vest  the  public  with  a  right  which 
the  owner  cannot  gainsay.  The  sale  and  purchase  of  the  lots 
"describing  the  streets  as  boundaries  constitute  covenants 
with  the  purchasers  that  the  streets  are  dedicated  to  their 
use  and  to  the  use  of  the  public/'  and  are  suflScient  proof  of 
dedication. 

Different  courts,  as  already  stated,  have  adopted  different 
terminology  to  describe  the  situation  involved  in  a  case  like 
this  but  it  is  probably  more  a  difference  in  words  than  in  doc- 
trine. 

The  United  States  supreme  court,  in  the  case  of  City  of 
Cincinnati  v.  Lessees  of  White,  6  Pet.  431,  [8  L.  Ed.  452], 
characterizes  the  principle  as  *'in  the  nature  of  an  estoppel 
in  pais  which  precludes  the  original  owner  from  making  such 
dedication.  It  is  a  violation  of  good  faith  to  the  public  and 
to  those  who  have  acquired  private  property  with  a  view  to 
the  enjoyment  of  the  use  thus  publicly  granted." 

It  is  virtually  conceded  by  appellants  that  the  contention 
of  respondents  is  supported  by  their  citations  but  it  is  in- 
sisted that  the  said  California  decisions  were  subsequently 
overruled  and  that  they  do  not  declare  the  law  as  it  obtains 
now  in  California.  We  do  not  think  the  conclusion  is  war- 
ranted by  a  fair  examination  of  the  cases  to  which  attention 
is  invited.  It  is  true  that  there  arc  expressions  found  in 
some  of  these  cases  inconsistent  with  the  statements  that  we 
have  already  quoted  but  it  is  quite  apparent  that  they  were 
not  necessary  to  the  decision. 

The  San  Leandro  case  is  criticised  and  its  doctrine  re- 
pudiated in  People  v.  Reed,  81  Cal.  70,  [15  Am.  St.  Rep.  22, 
22  Pac.  477],  but  that  in  the  latter  the  supreme  court  was 
confronted  by  an  entirely  different  situation  appears  from  the 
recital  of  the  following  facts :  The  map  made  of  the  property 
was  never  recorded ;  the  part  of  the  alleged  street  in  contro- 
versy was  never  opened  as  a  street,  but  for  many  years  had 
been  fenced  and  occupied  by  substantial  and  permanent  build- 
ings ;  no  sales  of  lots  thereon  were  ever  made  and  there  was  no 
finding  that  the  individuals  who  purchased  the  property  in 
other  parts  of  the  alleged  street  had  ever  seen  the  map  of  the 
property  or  had  any  information  at  the  time  they  purchased 
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that  a  street  was  laid  out  at  the  place  in  controversy.  It  was 
therefore  properly  held  that  the  acts  of  the  owner  did  not 
constitute  an  irrevocable  dedication  of  the  street,  and  it  is 
to  be  observed  also  that  as  to  some  of  the  statements  in  the 
opinion  this  comment  is  made  in  the  Archer  case:  ''There  is 
nothing  decided  in  People  v.  Reed  inconsistent  with  the  fore- 
going principles,  althougn  there  are  certain  expressions  in 
the  opinion  in  that  case  that  may  seem  at  variance  therewith ; 
but  they  were  obiter  dicta,  or  side  remarks,  and  unauthorita- 
tive views  of  the  justice  who  wrote  the  opinion.*' 

The  San  Leandro  case  is,  in  the  Archer  opinion,  approved 
in  the  following  language:  *'The  principles  relative  to  dedica- 
tion and  an  oflfer  to  dedicate  which  are  laid  down  in  that  case 
are  in  accord  with  the  law  upon  that  subject,  as  well  as  with 
previous  decisions  in  this  state,  and  should  have  controlling 
effect  in  the  present  case.'* 

The  decision  in  Schmidt  v.  San  Francisco,  100  Cal.  302,  [34 
Pac.  961],  was  grounded  upon  the  proposition  that  the  pur- 
chasers of  lots  "could  have  no  interest  in  having  a  cul  de  sac 
established  in  a  block  which  was  then  entirely  unimproved 
and  in  which  they  owned  no  property,"  but  it  is  conceded  in 
the  opinion  that  the  purchasers  from  the  original  owner  ''had 
a  right  to  insist  upon  the  entire  scheme  under  which  they 
were  induced  to  purchase,  so  far  as  any  benefit  could  possibly 
accrue  to  them  therefrom,"  and  it  was  declared  that  "It  will 
not  be  disputed  that  the  survey  and  map,  accompanied  by  the 
solemn  declaration  of  the  owner,  followed  by  sales  and  con- 
veyances of  a  large  portion  of  the  property  described  by  refer- 
ence to  the  map,  constituted,  as  to  the  owner,  a  complete  dedi- 
cation of  the  property  designated  on  the  map  as  streets." 
This  last  remark  describes  the  condition  here  and  it  is  addi- 
tional assurance  of  the  soundness  of  respondents'  position. 

In  Sacramento  v.  Clunie,  120  Cal.  29,  [52  Pac.  44],  the  evi- 
dence is  reviewed  and,  while  conceding  that  it  was  probably 
sufficient  to  support  a  finding  of  dedication,  it  was  held  not 
sufficient  to  reverse  a  finding  of  no  dedication.  The  peculiar 
and  persuasive  circumstances  in  that  case  are  disclosed  by  the 
following  quotation  from  the  opinion:  "In  this  case  there 
never  has  been  any  acceptance  upon  the  part  of  the  city,  by 
user,  of  the  offer  of  dedication  made  by  the  parties  filing  the 
Buth  map.    Forty  years  have  gone  by.    During  all  this  time 
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these  streets  have  been  barred  from  travel,  and  valuable  and 
permanent  improvements  placed  thereon.  Under  such  cir- 
cumstances, in  the  absence  of  user,  it  ^ould  seem  that  a 
direct  and  explicit  acceptance  upon  the  part  of  the  city  of  an 
oflEer  of  dedication  might  well  be  demanded  by  the  trial  court 
before  dedication  as  a  fact  would  be  found." 

In  City  of  Los  Angeles  v.  Kysor,  125  Cal.  463,  [58  Pac.  90], 
it  was  held  that  the  evidence  was  conflicting  as  to  dedication 
and,  furthermore,  that  **the  record  of  a  map  with  the  desig- 
nation of  streets  and  parks  therein  and  the  sale  of  lots  by 
such  map  .  .  .  cannot  conclusively  establish  the  dedication 
of  a  park  designated  thereon  to  public  use,*'  but  that  a  find- 
ing of  no  dedication  will  be  sustained  ''where  no  public  ac- 
ceptance of  the  offer  is  established  and  the  evidence  tends 
to  show  a  revocation  of  the  offer." 

City  of  Anaheim  v.  Langenberger,  134  Cal.  608,  [66  Pac. 
855],  was  a  similar  case  and  it  was  said  therein:  *'By  the 
facts  of  this  case,  there  appears  to  be  nothing  more  than  an 
offer  to  dedicate  the  plaza  to  the  public.  The  offer  was  made 
more  than  thirty  years  before  this  action  was  brought.  Dur- 
ing that  entire  time  the  city  never  made  a  sign  that  it  ac- 
cepted the  offer. %  No  formal  acceptance  was  entered;  no  im- 
plied acceptance  is  shown.  The  first  intimation  the  city  gave 
of  its  claims  to  the  plaza  is  found  in  the  commencement  of 
the  present  action.  Certainly,  the  commencement  of  this  ac- 
tion can  hardly  constitute  an  acceptance  of  an  offer  to  dedi- 
cate made  twenty  years  before." 

In  the  three  foregoing  cases  it  is  to  be  noticed  that  the  ac- 
tions were  brought  by  the  city  in  each  instance  and  that  the 
vital  question  involved  was  whether  there  was  support  for 
the  finding  of  "no  dedication  to  the  pfiblic." 

The  judgment  against  the  plaintiff  in  City  of  Monterey  v. 
Malarin,  99  Cal.  290,  [33  Pac.  840],  was  affirmed  on  the 
ground,  as  stated  by  the  supreme  court,  "that  the  owner  never 
intended  or  offered  to  dedicate  to  the  public  the  strip  of  land 
referred  to  for  a  public  use,  or  ever  acquiesced  in  or  assented 
to  the  use  thereof  for  such  purpose,  or  ever  had  any  knowl- 
edge of  such  use  by  the  public,  or  that  the  municipal  authori- 
ties ever  performed  any  act  or  asserted  any  right  whatever 
thereto." 
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In  Prescott  v.  Edwards,  117  Cal.  298,  [59  Am.  St.  Rep.  186, 
49  Pac.  178],  tlie  judgment  was  in  favor  of  plaintiff  for  a 
private  right  of  way,  the  finding  being  therein  that  there 
was  no  dedication  of  the  land  to  the  public  as  a  highway. 
The  judgment  was  affirmed  on  the  ground  that  the  defendant, 
at  the  time  plaintiff  purchased  his  lot,  pointed  out  to  the 
latter  the  strips  of  land  fronting  on  said  lot  as  streets  and 
that,  under  the  circumstances,  it  would  be  a  gross  injustice 
for  the  owner  to  deprive  the  purchaser  of  the  privilege  of 
using  such  strips  of  land  as  streets,  and  it  is  said :  "The  deci- 
sions of  this  court,  where  it  is  declared  that  as  to  the  purchase 
of  lots  adjoining  platted  streets  such  streets  are  dedicated  by 
the  owner,  mistake  the  true  doctrine  in  form  rather  than  in 
substance,  for  it  is  the  doctrine  of  estoppel  in  pais  that  gives 
the  vendee  his  remedy,  and  presents  the  practice  of  injustice 
by  the  vendor." 

In  Myers  v.  City  of  Oceanside,  7  Cal.  App.  87,  [93  Pac. 
686],  the  evidence  showed  **no  express  dedication,  and  no 
filing  of  any  map  having  the  park  delineated  thereon  and 
nothing  beyond  an  offer  of  dedication,"  and  it  was  held  that 
the  evidence  was  sufficient  to  support  the  conclusion  of  the 
trial  court  that  there  was  no  dedication  to  the  public.  It  was 
declared  that  ''the  question  of  intention  is  the  controlling 
one  in  all  matters  of  dedication  and  it  is  a  question  of  fact 
,on  which  the  finding  of  the  trial  court  must  be  sustained  if 
there  is  any  evidence  to  support  it." 

In  Wolf  skill  V.  Los  Angeles  County,  86  Cal.  412,  [24  Pac. 
1094] ;  People  v.  Marin  County,  103  Cal.  223,  [26  L.  R.  A. 
659,  37  Pac.  203] ;  and  Los  Angeles  v.  McCollum,  156  Cal.  148, 
[103  Pac.  914],  the  evidence  was  reviewed  by  the  supreme 
court  and  held  in  each  instance  to  be  sufficient  to  support  the 
claim  and  finding  of  dedication. 

We  conclude  that  there  is  ample  authority  and  sound  rea- 
son for  holding  that  there  was  here  a  complete  dedication,  or 
what  is  equivalent  thereto,  of  said  streets  and  parks. 

There  has  been  no  abandonment  by  the  public  of  their  right 
and  the  surrender  by  the  owner  of  these  public  places  for  the 
use  of  the  people  is  still  operative  and  Effective  for  the  pur- 
poses which,  as  we  have  already  shown,  were  clearly  intended 
and  designated. 
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The  statute  of  limitations  was,  indeed,  urged  by  appellants 
but,  of  course,  this  could  be  of  no  avail  against  the  public,  and 
if  we  consider  the  dedication  available  only  to  the  large  num- 
ber of  persons  who  purchased  lots,  there  is  suflBcient  evidence 
in  the  record  to  support  the  finding  against  the  bar  of  the 
statute. 

Another  finding  which  is  assailed  by  appellants  is  that  inter- 
veners, John  A.  and  Anne  Kirstine  Asplund,  are  the  owners  of 
an  easement  of  way  along  a  certain  road  known  as  Eenil- 
worth  Avenue.  The  claim  to  the  easement  was  based  upon 
an  asserted  title  by  prescription  and  we  think  the  court  was 
justified  in  upholding  it.  Mr.  John  Asplund  testified: 
"Kenil worth  Avenue  starts  from  Mervyn  Avenue  and  goes 
across  Sonoma  Creek  and  past  my  house  up  in  the  canon,  and 
from  there  it  extends  through.  There  are  several  property 
owners  along  thie  road,  among  them  Pederoncelli,  and  Mrs. 
Knell  and  Parker.  It  was  there  ever  since  Kenwood  started 
in  1887  or  1888.  Mr.  Rohrer  lived  up  there  in  the  canon  and 
built  a  road.  It  was  used  by  the  different  people  who  had  to 
go  up  there.  The  road  would  be  a  mile  long,  probably.  I 
hftve  ridden  over  it  thousands  of  times,  sometimes  every  day, 
going  to  get  the  cows.  No  one  has  ever  objected  to  my  pass- 
ing over  it.  There  was  objections  some  fifteen  years  ago ;  Mr. 
Crozier  lives  on  it,  and  he  put  a  gate  across  the  road,  and 
Mr.  Parker  sued  him,  and  Supervisor  Thompson  cut  the  wire,  - 
and  it  has  been  open  ever  since.  I  have  graded  and  graveled 
that  part  of  it  from  Mervyn  Avenue  up  to  my  house  on  my  own 
account.  It  is  used  by  a  great  many  people  right  along  every 
day."  The  only  fair  inference  from  the  foregoing  is  that 
the  use  of  the  road  was  under  a  claim  of  right.  The  manner 
of  the  use  is  the  best  evidence  of  its  character.  Asplund 
having  used  the  road  all  these  years  as  though  he  had  the 
right  to  do  so,  the  conclusion  rationally  follows  that  he  in- 
tended to  assert  his  adverse  claim  and  that  his  acts  were 
indicative  of  a  purpose  to  maintain  it. 

Some  other  questions  are  discussed  but  we  deem  it  sufficient 
to  say  further  that,  in  our  opinion,  there  is  no  prejudicial 
error  shown  by  the  record  and  we  think  the  judgment  and 
order  should  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied 
by  the  supreme  court  on  January  6, 1914. 


[C5v.  No.  1171.    Third  Appellate  District.— Novemb<?r  7,  1913.] 

THE  PEOPLE,  by  U.  S.  Webb,  Attorney-General,  Plaintiflf, 
V.  CALIFORNIA  SAFE  DEPOSIT  AND  TRUST 
COMPANY  (a  Corporation),  et  al.,  Defendants; 
EMMA  J.  WHITE,  Intervening  Petitioner  and  Appel- 
lant, FRANK  J.  SYMMES,  Receiver,  Respondent. 

Banks  and  Bankino — Cebtiucati  of  Deposit — ^Relation  Bitwekn 
Parties. — A  certificate  of  deposit  is  0ab8tantiallj  a  mmpk  receipt 
of  a  bank,  negotiable  in  form,  for  a  certain  sum  of  money;  it 
creates  no  trust  relation  between  the  depositor  and  the  bank,  but 
merely  the  relation  of  debtor  and  creditor. 

Id.— Certotcatb  of  Deposit— Amount  of  not  a  Special  Deposit. — 
Where  attorneys  receive  a  check  from  a  client  with  instructions 
to  obtain  payment  thereof,  pay  certain  claims,  and  forward  the 
balance  to  her,  and  they  deposit  the  check  in  a  bank  to  the  credit 
of  their  general  account,  and  subsequently  present  their  check  on 
such  account,  drawn  to  the  order  of  the  bank,  and  the  bank 
issues  a  certificate  of  deposit  for  the  same  amount  payable  to  the 
dient,  and  the  attorneys  forward  the  certificate  to  her,  and  there- 
after the  bank  closes  its  doors  and  refuses  payment  of  the  cer- 
tificate when  presented,  a  special  deposit  or  trust  relation  was  not 
thus  created  in  favor  of  the  client,  but  the  money  involved  con- 
tinued to  constitute  a  part  of  the  general  funds  of  the  bank 
subject  to  claims  of  its  creditors  without  any  preference  in  her 
favor;  there  being  nothing  to  show  that  the  bank  expressly  or 
impliedly  agreed  to  hold  the  money  in  trust  for  her  or  her  assignee, 
or  that  it  agreed  to  transmit  the  money  to  her. 

Id. — General  and  Special  Deposits  Distinguished — Intention  of 
Parties. — A  general  deposit  is  one  which  is  to  be  repaid  on  demand 
in  money.  A  special  deposit  is  one  in  which  the  depositor  is  en- 
titled to  the  return  of  the  identical  coin  or  other  article  deposited. 
Whether  a  deposit  is  general  or  special  depends  upon  the  inten- 
tion of  the  parties.  A  deposit  will,  however,  always  be  deemed 
to  be  general,  unless  made  special  by  agreement.  And  something 
more  than  the  intent  of  one  of  the  parties  is  necessary  to  make  a 
deposit  special;  the  intent  of  both  parties  must  be  ^own  to  concur, 
either  expressly  or  by  implication. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Aitken  &  Aitken,  for  Appellant. 

De  Laveaga  &  Magee,  for  Respondent. 

CHIPMAN,  P.  J.— The  action  to  recover  the  sum  of 
$847.50,  alleged  to  be  held  by  defendant,  said  trust  company, 
as  a  special  deposit  and  as  the  property  of  petitioner,  Emma 
J.  White. 

At  the  close  of  petitioner's  evidence,  the  motion  for  a  non- 
suit, made  by  said  receiver,  was  granted.  The  appeal  is  from 
the  judgment  of  nonsuit  and  from  the  order  denying  motion 
for  a  new  trial. 

The  facts  in  the  case  appear  from  the  testimony  of  Prank 
W.  Aitken,  as  follows: 

"On  or  about  October  14,  1907,  Aitken  &  Aitken  received 
one  thousand  dollars,  the  property  of  Emma  J.  White,  in  the 
form  of  a  check  on  a  bank  in  Oakland,  under  instructions 
from  her  to  obtain  payment  thereof,  compromise  and  pay  cer- 
tain claims,  and  forward  the  balance  to  her,  and  deposited 
said  check  with  the  California  Safe  Deposit  and  Trust  Com- 
pany, PiUmore  Street  branch,  to  the  credit  of  Aitken  & 
Aitken.  I  am  and  on  and  since  said  date  have  been  one  of 
the  members  of  said  firm  of  Aitken  &  Aitken.  On  October 
30,  1907,  at  about  half  past  twelve  o'clock,  noon,  I  presented 
to  the  California  Safe  Deposit  and  Trust  Company,  Fillmore 
Street  branch,  a  check  on  said  account,  drawn  to  the  order 
of  said  bank,  in  the  sum  of  $847.50.  I  presented  that  check 
to  Q.  Chevassus,  who  was  the  accountant  and  acting  as  the 
paying  teller.  I  told  him  that  we  wanted  to  have  the  money 
sent  to  Tacoma ;  that  it  was  to  be  paid  to  Mrs.  Emma  J.  White 
at  that  city.  He  referred  me  to  Mr.  Dawson,  who  was  one 
of  the  bank  clerks.  I  told  Mr.  Dawson  that  I  had  given  Mr. 
Chevassus  a  check  for  $847.50  and  that  the  money  was  to  be 
sent  to  Tacoma  and  paid  to  Emma  J.  White  at  that  city.  He 
said  the  most  convenient  way  would  be  to  have  a  certificate 
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of  deposit  issued,  payable  to  Mrs.  Emma  J.  White,  and  that 
she  could  indorse  the  certificate  and  deposit  it  in  a  Tacoma 
bank,  and  upon  its  return  to  the  California  Safe  Deposit  and 
Trust  Company  it  would  be  paid.  I  told  him  that  that  way 
would  be  satisfactory,  and  the  California  Safe  Deposit  and 
Trust  Company  then  issued  its  certificate  of  deposit  for 
$847.50  and  delivered  it  to  me.  Said  certificate  of  deposit 
was  as  follows : 

"Uptown  Branch, 

"California  Safe  Deposit  and  Trust  Company. 

"1740  Fillmore  Street,  South  of  Sutter. 

"San  Francisco,  California,  Oct.  29,  1907. 

"No.  585. 

"This  is  to  certify  that  Aitken  &  Aitken  have  deposited 
with  California  Safe  Deposit  and  Trust  Company  of  San 
Francisco,  California,  the  sum  of  eight  hundred  forty-seven 
50/100  dollars  $847.50.  Payable  to  the  order  of  Mrs.  Emma 
J.  White  in  lawful  money  of  the  United  States  on  the  return 
of  this  certificate  properly  indorsed. 

"(Signed)  S.  H.  Patterson,  G.  Chevassus, 

"Accountant.  Branch  Manager. 

"Not  subject  to  check. 

"Certificate  of  Deposit  "Payable  only  through 

"Payable  without  interest  "San  Francisco 

"Clearing  House. 

"We  sent  the  certificate  to  Mrs.  White  at  once.  It  was  pre- 
sented to  the  California  Safe  Deposit  and  Trust  Company, 
through  a  bank  in  Tacoma,  but  payment  was  refused." 

He  testified  further:  "I  did  not  get  back  the  check  from 
Mr.  Chevassus,  the  paying  teller.  When  I  gave  it  to  him  he 
kept  it  and  informed  Mr.  Dawson  of  it.  I  walked  down  the 
aisle  to  another  part  of  the  bank  where  Mr.  Dawson  was;  I 
told  him  I  had  given  the  check  to  Mr.  Chevassus.  The  check 
was  returned  to  us  afterward.  It  was  perforated  with  the 
word  'Paid'  and  the  figures  '10-30-07.'  We  afterward  re- 
ceived a  statement  from  the  California  Safe  Deposit  and 
Trust  Company  showing  that  the  $1,000.00  had  been  received 
from  the  bank  in  Oakland  on  or  about  October  14,  1907,  and 
that  the  check  referred  to,  for  $847.50,  had  been  withdrawn 
and  deducted  from  the  account  on  October  30,  1907.'* 
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It  was  admitted  by  the  receiver  "that  the  check  was  duly 
charged  to  the  account  and  entered  as  paid  on  October  30, 
1907." 

It  seems  to  be  conceded  that  the  bank  suspended  business 
at  some  hour  after  the  transaction  above  narrated.  The 
certificate  is  dated  October  29,  which  was  probably  an  inad- 
vertence, as  it  was  issued  on  October  30.  No  question  arises 
out  of  the  fact  that  the  bank  suspended  on  the  day  the  cer- 
tificate was  issued. 

Appellant  states  her  position  thus:  ''On  these  facts  it  seems 
clear  that  the  $847.50  constituted  a  deposit  for  a  specific  pur- 
pose— payment  to  Mrs.  White  at  Tacoma,  through  whatever 
bank  might  present  the  certificate  after  she  had  indorsed  it. 
Such  a  deposit,  described  by  several  courts  as  a  'special'  de- 
posit or  as  a  'specific'  deposit  (or  deposit  for  specific  purpose), 
is  uniformly  considered  a  trust  deposit  which  does  not  become 
the  property  of  the  bank,  but  may  be  recovered  in  full,  after 
insolvency,  in  preference  to  the  claims  of  general  depositors." 
Again:  "It  is  not  material  that  the  deposit  in  this  case  was 
not  in  actual  money  and  did  not  at  the  moment  add  actual 
visible  assets.  A  check  on  an  existing  sufficient  balance, 
drawn  to  the  bank's  order,  and  taken  by  the  bank  as  cash, 
must  be  considered  equivalent  to  actual  money ;  and  as  such 
check  could  have  been  cashed  and  the  money  handed  over  the 
counter,  it  is  immaterial  that  the  bank  assumed,  instead,  to 
cash  it  behind  the  counter  instead  of  demanding  the  useless 
formality  of  having  the  money  handed  out  and  forthwith 
handed  back  again." 

Respondents 's  position  is  thus  summed  up:  "First,  No 
specific  deposit  for  a  definite  purpose  was  made,  hence,  no 
trust  fund  was  created  by  the  issuance  of  the  certificate  of 
deposit  to  appellant ;  second.  No  actual  deposit  of  money  was 
made  at  the  time  the  certificate  of  deposit  was  issued,  hence, 
the  assets  of  the  bank  were  not  increased  by  the  transaction 
in  question,  and  without  an  actual  increase  of  assets  no  pre- 
ferred daim  could  possibly  arise." 

The  original  deposit  of  the  one  thousand  dollars  on  October 
14th,  was  a  general  deposit  and  created  the  relation  of  debtor 
and  creditor  between  the  bank  and  the  depositors,  Aitken  & 
Aitken.  .  (2  Morse  on  Banks  and  Banking,  sec.  568.)     In 
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point  of  fact,  they  were  Mrs.  White's  agents  and  the  money 
belonged  to  her. 

The  case,  therefore,  is  simply  that  of  a  depositor  desiring 
to  have  a  portion  of  her  deposit  remitted  to  her  at  a  distant 
place.  Did  her  agents,  in  accomplishing  this  purpose,  so  con- 
duct the  transaction  as  to  convert  the  $847.50  into  a  special 
or  specific  fund  or  to  make  the  bank  a  trustee  of  Mrs.  White 
and  a  holder  in  trust  of  that  money  for  hert  Mr.  Aitken's 
testimony  simply  shows  that  the  depositors,  Aitken  &  Aitken, 
wanted  to  send  the  money  to  Mrs.  White  at  Tacoma  and  were 
told  that  the  most  convenient  way  would  be  to  take  a  cer- 
tificate of  deposit  payable  to  her  and  she  could  indorse  it 
and  get  her  money  through  a  Tacoma  bank  upon  the  return  of 
the  certificate.  Mr.  Aitken  adopted  this  method.  Unfor- 
tunately, the  bank  became  insolvent  and  'the  certificate  was 
not  paid.  We  cannot  discover  any  request  made  of  the  bank 
to  send  the  money,  or  any  agreement  by  it  to  send  the  money. 
The  same  result  might  have  been  accomplished  had  the  bank 
certified  the  check  given  by  Aitken  &  Aitken,  and  had  they 
sent  it  to  Mrs.  White,  or  by  a  draft  upon  some  bank  at  Ta- 
coma or  elsewhere. 

There  was  no  money  in  fact  deposited  by  Mrs.  White  and 
there  was  no  withdrawing  of  any  money  from  the  bank.  The 
<;heck  for  $847.50  was  marked  paid  and  reduced  the  credit 
account  of  her  agents,  Aitken  &  Aitken,  by  that  much  and 
on  the  bank-books  the  amount  was  doubtless  charged  to  out- 
standing certificates  of  deposit  account.  There  is  no  evidence 
that  the  bank  expressly  or  impliedly  agreed  to  hold  this  money 
in  trust  for  Mrs.  White  or  her  assignee,  nor  did  it  agree  to 
transmit  the  money  to  her.  True,  it  is  our  duty,  in  case  of 
judgment  on  nonsuit,  to  give  to  the  evidence  the  most  favor- 
able interpretation  of  which  it  is  reasonably  susceptible  in 
support  of  petitioner's  claim.  If  it  could  be  reasonably  in- 
ferred from  Mr.  Aitken 's  testimony  that,  notwithstanding  the 
fact  that  the  certificate  of  deposit  strongly  rebuts  the  idea 
of  a  trust  relation,  his  intention  was  to  create  such  trust 
and  what  he  said  and  did  was  so  understood  by  the  bank  or 
must  be  presumed  to  have  been  so  understood  by  it  from  what 
was  said  and  done,  we  think  the  rules  of  law  would  require 
of  us  to  accept  such  understanding  of  the  parties.  But  we 
fail  to  discover  in  anything  said  or  done  by  Mr.  Aitken  at 
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the  time  from  which  he  had  a  right  to  assume  that  the  bank 
officers  understood  the  bank's  relation  to  Mrs.  White  to  be 
other  than  that  created  by  the  certificate  of  deposit.  The 
certificate  of  deposit  has  none  of  the  earmarks  of  a  special 
deposit  of  money  which  the  bank  had  no  right  to  mingle  with 
its  funds  or  treat  as  its  own.  On  its  face  it  creates  the  rela- 
tion of  debtor  and  creditor  between  itself  and  Mrs.  White. 
Aitken  &  Aitken  were  her  agents  in  the  matter  and  for  her 
consented  that  the  transaction  should  take  this  form,  and  it 
seems  to  us  the  certificate  is  very  significant,  if  not  conclusive, 
as  showing  what  the  understanding  was. 

Mr.  Morse  says  such  certificates  are  but  acknowledgments 
of  the  bank  that  it  has  received  from  certain  persons  certain 
sums  of  money.  **In  form  they  are  substantially  simple  re- 
ceipts of  the  bank,  in  negotiable  form,  for  so  many  dollars, 
and  so  are  only  evidence  of  an  indebtedness,  like  the  bank- 
book." (1  Morse  on  Banks  and  Banking,  sec.  297.)  **They 
create  no  trust  relation  between  the  depositor  and  the  bank, 
but  merely  that  of  debtor  and  creditor."  (Id.,  sec.  298.  See, 
also.  Murphy  v.  Pacific  Bank,  130  Cal.  542,  [62  Pac.  1059].) 

In  our  opinion,  the  money  involved  continued  to  constitute 
a  part  of  the  general  funds  of  the  bank  subject  to  claims  of  its 
creditors  without  any  preference  in  favor  of  Mrs.  White. 
Such  would  seem  to  us  to  result  from  the  views  taken  by  the 
courts  and  law  writers,  some  of  which  we  will  notice.  The 
definitions  given  of  general  and  special  deposits  do  not  differ 
materially.  In  Butcher  v.  Butler,  134  Mo.  App.  61,  [114 
S.  W.  564],  the  court  said:  "A  general  deposit  is  where  the 
bank  is  given  custody  of  the  money  deposited  with  the  inten- 
tion  expressed  or  implied  that  the  bank  is  not  required  to 
return  the  identical  money,  but  only  its  equivalent ;  the  legal 
title  to  the  money  in  such  cases  passing  to  the  bank.  A 
special  deposit  is  one  where  the  bank  merely  assumes  charge 
or  custody  of  the  property  without  authority  to  use  it,  the 
depositor  being  entitled  to  receive  back  the  identical  thing 
deposited  in  which  case  the  title  remains  with  the  depositor, 
and  if  the  subject  be  money,  the  bank  has  no  right  to  mingle 
it  with  other  funds."  Our  own  supreme  court  has  said: 
**  Whether  the  special  deposit  be  under  a  contract  of  bailment 
for  the  better  protection  of  the  bailor's  property,  or  under  a 
contract  of  pledge  as  security  for  some  specific  obligation  of 
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the  pledgor,  title  does  not  pass  to  the  bailee  or  pledgee,  but 
remains  in  the  pledgor.  The  pledgee  acquires  no  right  to 
make  general  use  of  the  property."  (Anderson  v.  Pacific 
Bank,  112  Cal.  601,  53  Am.  St.  Rep.  228,  32  L.  R.  A.  479,  44 
Pac.  1063].)  The  supreme  court  of  Arkansas  thus  defines  a 
special  deposit:  **If  the  agreement  between  a  bank  and  its 
depositor  is  that  the  identical  coin  or  currency  shall  be  laid 
aside  and  returned,  it  is  a  special  deposit,  but  if  the  money 
is  to  be  returned,  not  in  the  specific  coin  or  currency  de- 
posited, but  in  an  equal  sum,  it  is  a  general  deposit.''  {War- 
ren V.  Nix,  97  Ark.  374,  [135  S.  W.  896].) 

*'In  using  deposits  made  for  the  purpose  of  having  them  ap- 
plied to  a  particular  purpose  the  bank  acts  as  the  agent  of  the 
depositor,  and  if  it  fail  to  apply  it  at  all,  or  misapply  it,  it 
can  be  recovered  as  a  trust  deposit.*'  (5  Cyc.  515.)  Mr. 
Morse  says:  **When  money  is  deposited  to  pay  a  specified 
check  drawn  or  to  be  drawn,  or  for  any  purpose  other  than 
mere  safekeeping,  or  entry  upon  a  general  account,  it  is  a 
specific  deposit,  and  title  remains  in  the  depositor  until  the 
bank  pays  the  person  for  whom  it  is  intended,  or  promises  to 
pay  it  to  him.  ...  A  deposit  of  money  to  pay  a  specified  note 
is  a  specific  deposit."  (1  Morse  on  Banks  and  Banking,  sec. 
185.)  **A  deposit  is  general  unless  expressly  made  special  or 
specific."     (Id.,  sec.  186.) 

An  extended  note  is  found  in  the  report  of  the  Piano 
Manufacturing  Company  v.  Auld,  14  S.  D.  512,  [86  N.  W. 
22],  in  vol.  86  Am.  St.  Rep.  775  et  seq.,  giving  a  very  full 
discussion  of  the  question:  **When  a  bank  does  not  take  title 
to  money  deposited  with  or  collected  by  it  and  the  right  to 
recover  such  money  upon  the  insolvency  of  the  bank." 
Among  other  propositions  supported  by  numerous  decisions  is 
the  following:  "It  is  well  settled  that  the  estate  of  the  insol- 
vent bank  must  actually  be  augmented  by  the  money  or  prop- 
erty which  it  is  sought  to  recover  as  a  trust  fund.  If  the 
transaction  amounted  to  no  more  than  an  exchange  of  cred- 
itors, the  mere  canceling  of  one  liability  and  the  assumption 
of  another,  or  if  the  money  was  used  in  the  discharge  of  an 
indebtedness,  it  is  obvious  th^at  the  assets  in  the  hands  of  the 
receiver  have  not  been  increased  thereby,  and  there  can  be  no 
recovery  as  of  a  trust  fund."  (P.  806.)  Again,  as  to  what 
constitutes  a  special  deposit:  ''It  is  in  many  cases  a  very 
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doubtful  question  whether  a  deposit  is  general  or  special.  The 
distinction  is  theoretically  plain.  A  general  deposit  is  one 
which  is  to  be  repaid  on  demand  in  money.  A  special  deposit 
is  one  in  which  the  depositor  is  entitled  to  the  return  of  the 
identical  coin  or  other  article  deposited.  The  difficulty  lies 
in  the  determination  of  what  was  intended  by  the  parties  to 
the  deposit  Whether  a  deposit  is  general  or  special  depends, 
of  course,  upon  the  intention  of  the  parties.  A  deposit  will, 
however,  always  be  deemed  to  be  general,  unless  made  special 
by  agreement/'  (P.  778.)  Something  more  than  the  intent 
of  one  party  to  the  deposit  is  necessary — the  intent  of  both 
parties  must  be  shown  to  concur  either  expressly  or  by  im- 
plication. 

Appellant,  in  applying  the  rule  laid  down  by  Mr.  Morse, 
claims  that  *Hhe  certificate  of  deposit  was  the  note  of  the 
bank  to  Mrs.  White.*'  While  some  courts  have  so  held,  most 
of  the  courts  and  our  supreme  court  hold  otherwise.  {Mur- 
phy V.  Pacific  Bank,  130  Cal.  542,  [62  Pac.  1059].)  Appel- 
lant, in  confirmation  of  her  application  of  the  rule,  cites 
numerous  decisions.  But,  with  one  or  two  exceptions,  which 
will  be  noticed,  they  are  clearly  distinguishable  from  the  case 
here.  For  example,  one  bank  sent  a  note  to  another  bank  for 
collection ;  the  note  was  collected,  but  before  the  money  was 
remitted  the  latter  bank  failed.  (Capital  Natio^uU  Bank  v. 
Coldwater  National  Bank,  49  Neb.  786,  [59  Am.  St.  Rep.  572, 
69  N.  W.  115].)  In  another  case,  the  bank  received  the 
money  for  the  express  purpose  of  paying  it  to  the  holder  of 
a  note.  (Ryan  v.  Phillips,  3  Kan.  App.  704,  [44  Pac.  909].) 
In  another,  the  bank  received  the  money,  in  its  trust  capacity, 
for  the  specific  purpose  of  security  for  the  benefit  of  a  third 
person.  {Woodhouse  v.  Crandall,  197  111.  104,  58  L.  R.  A. 
387,  64  N.  B.  292].)  Again,  in  Star  Cutter  Co.  v.  Smith,  37 
111.  App.  215,  the  money  was  deposited  for  the  express  pur- 
pose of  paying  a  particular  check  when  presented.  The 
money  was  not  credited  to  the  general  account  of  the  depos- 
itor. In  St,  Louis  V.  Johnson,  5  Dill.  241,  Fed.  Cas.  No. 
12,235,  money  was  sent  to  a  bank  in  New  York  city  to  pay 
certain  bonds  of  the  city  of  St.  Louis.  In  Shopert  v.  Indiana 
Savings  Bank,  41  Ind.  App.  474,  [83  N.  E.  515],  money  was 
deposited  for  the  express  purpose  of  paying  a  third  party  the 
purchase  price  of  a  machine. 
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In  all  these  cases  the  deposit  was  made  subject  to  an  agree- 
ment by  the  bank  that  the  money  would  be  used  in  some  par- 
ticular manner  or  to  pay  some  specified  third  person. 
Where,  however,  the  deposit  is  for  the  credit  of  the  depositor 
or  some  other  person,  as  in  the  case  of  a  certificate  of  deposit, 
there  is  no  intent  to  make  a  payment  of  some  specific  claim  of 
a  third  person,  as  in  the  cases  cited.  There  was  here  no  agree- 
ment by  the  bank  to  pay  the  specific  claim  of  Mrs.  White.  Its 
agreement  was  to  pay  the  certificate  of  deposit  according  to  its 
terms  and  it  implied  no  obligation  to  hold  as  a  trust  fund  the 
amount  called  for  in  the  certificate.  The  distinction  is  aptly 
stated  by  the  United  States  supreme  court,  in  Libby  v.  Hop- 
kins, 104  U.  S.  303,  [26  L.  Ed.  769] :  "When  A  sends  money 
to  B  with  directions  to  apply  it  to  a  debt  due  from  him  to  B 
it  cannot  be  construed  as  a  deposit  though  B  be  a  banker.  The 
reason  is  plain — the  consent  of  A  that  it  was  to  be  considered 
as  a  deposit  and  not  a  payment  is  necessary  and  is  wanting.  *' 
If  Mrs.  White  may  be  treated  as  the  owner  of  the  money  orig- 
inally  deposited,  which  was  the  fact,  there  was  no  change  in 
the  deposit  save  as  to  its  form.  The  relation  of  the  bank  did 
not  change,  but  it  remained  her  debtor.  Had  Mr.  Aitken 
purchased  a  draft  and  remitted  it,  his  check  being  charged 
to  his  account,  no  trust  fund  would  have  resulted.  {People 
v.  Merch.  &  Mech.  Bank,  78  N.  Y.  269,  [34  Am.  Rep.  532].) 

Respondent  contends,  with  much  earnestness,  that,  as  there 
was  no  increase  of  assets  of  the  bank,  a  preferred  claim  could 
QOt  possibly  arise.  Attention  is  called  to  the  fact  that  the 
deposit  of  appellant's  money  was  made  more  than  two  weeks 
before  the  bank  closed  its  doors,  admittedly  a  general  deposit, 
title  to  which  money  passed  to  the  bank.  On  the  day  the  bank 
closed  and  when  the  form  of  appellant's  claim  was  changed  to 
that  of  a  certificate  of  deposit  for  a  portion  of  her  accoimt,  no 
money  whatsoever  was  deposited.  Obviously,  it  is  contended, 
no  new  assets  to  the  bank  were  added  and  no  additional 
$847.50  was  received  by  the  bank  and  hence  no  fund  of  that 
amount  was  ever  added  to  the  assets  of  the  bank  or  ever 
reached  the  hands  of  the  receiver.  That  the  claimant  of  a 
trust  fund  must  trace  and  identify  his  property  in  order  to 
establish  a  preference  is  stated  as  a  proposition  established 
and  fully  demonstrated  in  Covin  v.  Oleason,  105  N.  Y.  256, 
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[11  N.  B.  504].  Other  cases  are  cited  to  the  proposition. 
(See,  also,  note  in  86  Am.  St.  Rep.  775.) 

Appellant  relies  on  two  cases  which  she  claims  controvert 
the  proposition  just  stated  and  also  sustain  her  right  to  recover 
in  this  action.  One  of  these  is  People  v.  City  Bank,  96  N.  Y. 
32,  and  the  other  is  Stolter  v.  CocUes,  88  Mo.  516.  In  the  New 
York  case,  the  firm  of  Hartwell,  Hough  &  Ford  had  a  deposit 
in  the  City  Bank  of  Rochester.  It  gave  the  bank  certain 
checks  drawn  against  its  account  in  that  bank,  to  be  applied 
in  payment  of  certain  notes  discounted  by  the  bank.  The 
opinion  states  that  **the  checks  of  the  petitioner  were  money 
assets  in  the  hands  of  the  bank,  and  were  so  treated  by  all 
of  the  parties ;  they  were  delivered  to  it  with  specific  directions 
to  apply  the  proceeds  on  payment  of  the  notes;  those  direc- 
tions were  assented  to  by  the  bank  officer  and  the  checks  col- 
lected from  that  fund.  From  that  moment  the  bank  was 
bound  to  hold  the  money  for,  and  apply  it  to  that  purpose, 
and  no  other,  or  failing  to  do  so,  return  it  to  the  petitioner. 
As  to  it  the  bank  was  bailee,  or  trustee,  but  never  owner";  and 
it  was  held  that  the  notes  should  be  paid  out  of  the  assets  in 
the  hands  of  the  receiver.  Here  was  a  clear  agreement  by  the 
bank  to  apply  the  proceeds  of  the  checks  to  a  specific  pur- 
pose.   In  the  present  case  we  find  no  such  agreement. 

In  a  subsequent  case,  Cavin  v.  Oleason,  105  N.  Y.  256,  [11 
N.  B.  504] ,  speaking  of  People  v.  City  Bank  of  Rochester,  96 
N.  Y.  32,  it  was  said  that  the  court  in  that  case  **did  not 
decide  that  the  petitioner  would  have  been  entitled  to  a  prefer- 
ence in  case  the  proceeds  of  the  checks  had  been  used  by  the 
bank,  and  were  not  represented  in  its  assets  in  the  hands  of 
the  receiver." 

StoUer  V.  Coates,  88  Mo.  516,  is  cited  as  illustrating  a 
transaction  substantially  the  same  as  the  one  here.  One 
Earnest,  of  Colorado,  consigned  to  plaintiff,  under  the  firm 
name  of  Stoller  &  Hill,  of  Kansas  City,  ten  car  loads  of  cattle, 
to  be  sold  for  his  account.  Stoller  &  Hill  were  requested,  by 
instructions  accompanying  the  consignment,  to  deposit  the 
proceeds  of  sale  in  the  Exchange  Bank  of  Colorado,  to  his,  the 
assignor's  credit.  The  gross  proceeds  amounted  to  $3,769.75, 
in  the  form  of  a  draft.  Stoller  &  Hill  took  the  draft  to  the 
Mastin  Bank  for  the  purpose  of  carrying  out  their  instruc- 
tions.   The  net  proceeds  due  the  consignor  were  a  little 
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less  than  the  draft.  They  deposited  the  draft  to  their  credit 
and  immediately  drew  a  cheek  for  the  net  proceeds  to  be  trans- 
mitted to  the  consignor  in  Colorado.  With  the  check  they 
requested  the  bank  to  place  the  proceeds  in  the  Exchange 
Bank  of  Denver,  in  Colorado,  to  the  credit  of  Mr.  Earnest,  the 
consignor.  The  Mastin  Bank  agreed  to  do  this.  The  Mastin 
Bank  failed  before  the  money  was  paid  and  it  was  held  that 
a  special  deposit  was  constituted.  The  court  said:  **When 
Stoller  &  Hill  drew  their  check  for  $3,757.56,  on  the  Mastin 
Bank  and  delivered  the  same  to  the  bank,  payable  to  the  bank 
or  indorsed  over  to  it,  they  placed  a  specific  fund  in  the  hands 
of  the  bank.  The  bank  was  also  advised  suflSciently  that  Mr. 
Earnest  was  the  ultimate  owner  or  beneficiary  of  the  fund. 
The  bank  agreed  to  transmit  this  fund  to  the  Exchange  Bank 
of  Denver,  to  be  received  by  said  bank  for  the  use  of  Earnest." 
There  was  not  only  in  that  case  a  deposit  of  what  was  treated 
as  money  at  the  moment  of  drawing  the  check,  but  an  agree- 
ment of  the  bank  to  transmit  the  fund.  Both  of  these  features 
are  wanting  in  the  present  case. 

It  was  perhaps  not  necessary  for  the  Aitkens  to  enact  the 
idle  and  useless  ceremony  of  receiving  the  money  on  their 
i.heck  and  immediately  passing  it  back  to  the  bank  in  order 
to  have  impressed  the  fund  with  a  trust  and  to  have  made  the 
bank  the  agent  of  Mrs.  White  for  the  transmission  of  the 
money.  (British  etc.  Co.  v.  Massey,  63  Iowa,  468,  471,  [19 
N.  W.  319] .)  But  they  should  at  least  have  clearly  placed  the 
responsibility  upon  the  bank  of  remitting  the  money,  as  was 
done  in  the  Missouri  case,  in  order  to  constitute  it  a  specific 
fund  in  its  hands. 

The  judgment  and  order  are  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  6,  1914. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing 
in  the  supreme  court  and  filed  the  following  opinion  thereon : 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing, not  because  I  am  convinced  that  the  judgment  of  the 
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district  court  of  appeal  is  erroneous,  but  because  the  question 
involved  is  a  new  one  in  this  state,  upon  which  the  authorities 
in  other  jurisdictions  are  not  in  harmony;  and  more  partic- 
ularly because  the  case  is  not,  as  stated  in  the  opinion  of  the 
appellate  court  **  simply  that  of  a  depositor  desiring  to  have 
a  portion  of  her  deposit  remitted  to  her  at  a  distant  place.  * ' 
The  transaction  was  in  fact  of  a  radically  different  character. 
The  certificate  of  deposit  was  not  an  ordinary  certificate  of 
deposit  importing  the  ordinary  relation  between  the  bank  and 
the  holder  of  the  certificate.  Mrs.  White  did  not  make  the 
deposit  either  by  herself  or  an  agent.  Aitken  &  Aitken  had 
been  her  agents  for  the  settlement  of  certain  claims  against 
her,  but  the  money  furnished  them  for  that  purpose  had  been 
deposited  to  their  credit  and  they  had  become  her  debtors  for 
the  balance  remaining  after  deducting  the  amount  of  the 
claims  paid  and  the  value  of  their  services.  When  an  agent 
is  accounting  to  his  principal  and  paying  over  the  balance 
due  his  principal  he  is  not  acting  in  the  character  of  agent, 
but  in  that  of  a  debtor  paying  his  creditor — and  such  was  the 
transaction  here.  Not  only  was  that  the  real  transaction, 
but  it  was  precisely  in  the  character  of  a  debtor  to  Mrs.  White 
that  Mr.  Aitken  presented  the  matter  to  the  bank.  He  made 
no  pretense  of  agency.  All  he  asked  was  that  the  bank  should 
accommodate  him  by  paying  $847.50  of  his  money  to  Mrs. 
White  at  Tacoma.  By  drawing  and  delivering  his  check  in 
favor  of  the  bank  on  his  account  he  gave  the  bank  that  amount 
of  his  money — and  the  agreement  of  the  bank  was  that  Mrs. 
White,  a  stranger  to  the  transaction,  should  get  the  money. 
The  failure  to  pay  her  was  a  violation  of  its  agreement  with 
Aiken  &  Aiken,  acting  for  themselves — ^not  acting  for  her. 

Whether  this  view  of  the  case  would  alter  the  result  I  am 
not  prepared  to  say,  not  having  had  the  time  to  examine  the 
numerous  authorities  cited  in  the  opinion  and  briefs  of  coun- 
sel, but  I  am  convinced  that  it  would  render  inapplicable  many 
of  the  authorities  cited  in  the  opinion  as  to  the  rights  of  the 
holder  of  an  ordinary  certificate  of  deposit. 

In  a  case  so  novel  and  important,  and  so  easily  distinguish- 
able from  the  ordinary  transaction  to  which  it  has  been  lik- 
ened, I  think  further  consideration  is  due. 
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[Oiv.  No.  1404.    Second  Appellate  District. — November  10,  1913.] 

J.   Q.   WINSTON,   Respondent,   v.   THE   IDAHO   HARD- 
WOOD COMPANY  (a  Corporation),  Appellant. 

Foreign  Corporation — Failure  to  File  Articles  op  Incorporation — 
BiopT  TO  Defend  Action. — The  failure  •/  a  foreign  corporation 
doing  business  in  this  state  to  file  a  certified  copy  of  its  articles  of 
incorporation  in  the  office  of  the  secretary  of  state,  as  required  by 
•ections  408  and  409  of  the  Civil  Code,  renders  it  subject  to  a  fine, 
and  deprives  it  of  the  right  to  maintain  any  action  in  any  of  the 
courts  of  this  state,  but  does  not  prevent  it  from  defending  any 
such  action  brought  against  it. 

Id.— Designation  of  Person  on  Whoic  to  Serve  Process — Tims  for 
Fiung. — Such  corporation  is  not  required  to  file  a  designation  of 
some  person  residing  in  this  state  upon  whom  process  may  be  served, 
as  provided  by  section  405  of  the  Civil  Code,  until  the  time  of  the 
filing  of  a  certified  copy  of  its  articles  of  incorporation  in  the  office 
of  the  secretary  of  state,  and  in  the  absence  of  proof  of  the  filing 
of  such  a  certified  copy,  such  time  has  not  arrived  and  no  duty  de- 
volves upon  it  to  file  such  designation. 

Id. — Service  of  Summons  on  Secretary  of  State. — In  an  action  against 
such  corporation  service  of  summons  on  the  secretary  of  state  is 
unauthorized,  if  it  is  not  alleged  in  the  complaint  or  otherwise  shown 
that  the  defendant^has  failed  to  comply  with  the  provisions  of  sec- 
tions 408  and  409  of  the  Civil  Code  requiring  such  a  corporation 
to  file  a  certified  copy  of  its  articles  of  incorporation  .in  the  office 
of  the  secretary  of  state,  but  it  is  simply  recited  in  the  return  of 
service  of  the  summons  that  the  defendant  has  not  designated  any 
person  residing  in  the  state  upon  whom  process  can  be  served. 

Id. — Default  Judgment— Power  of  Clerk  to  EItter. — In  such  case 
the  clerk  of  the  court  is  without  authority  to  enter  a  judgment  by 
default  against  the  corporation. 

Id. — Appeal — Denial  of  Motion  to  Dismiss. — A  motion  to  dismiss  an 
appeal  from  such  judgment,  on  the  ground  of  failure  to  file  a  copy 
of  the  articles  of  incorporation  and  a  designation  of  some  person 
on  whom  to  serve  process,  is  properly  denied. 

Id. — Failure  to  File  Articles  or  Designate  Person  on  Whom  to 
Serve  Process. — The  failure  to  file  a  copy  of  its  articles  of  incor- 
poration, as  required  by  sections  408  and  409,  renders  a  foreign  cor- 
poration subject  to  the  penalties  imposed  by  the  provisions  of  section 
410,  but  the  denial  of  the  right  of  such  corporation  to  defend  an 
action,  as  provided  in  section  406,  attaches  only  when  it  fails  to 
designate  an  agent  in  the  state  upon  whom  service  may  be  made, 


Digitized  by  LjOOQIC 


212  Winston  v.  Idaho  Hardwood  Co.     [23  Cal.  App. 

and  the  duty  of  filing  such  designation  arises  only  at  the  time  of 
filing  the  copy  of  the  articles  of  incorporation,  which  in  this  ease 
was  never  filed. 

APPEAL  from  a  judgment  by  default  of  the  Superior 
Court  of  Kern  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  Q.  Redwine,  for  Appellant. 

S.  Wyman  Smith,  for  Respondent. 

SHAW,  J. — Defendant  appeals  from  a  judgment  by  default 
entered  against  it. 

The  verified  complaint  alleged  that  at  all  the  times  men- 
tioned defendant  was  a  corporation  created  under  the  laws  of 
Idaho ;  that  plaintiff  was  employed  by  defendant  as  general 
manager  of  its  property,  consisting  of  certain  real  estate 
therein  described,  situate  in  Kern  County  California;  that 
plaintiff  on  the  nineteenth  day  of  February,  1911,  entered 
upon  his  duties  as  such  general  manager  and  continued 
therein  until  October  1,  1912.  Followed  by  allegations  as  to 
the  salary  agreed  to  be  paid  plaintiff  by  defendant,  a  demand 
therefor  and  nonpayment.  While  there  is  no  direct  allega- 
tion that  defendant  was  doing  business  in  this  state,  respond- 
ent contends  that  such  inference  necessarily  follows  from 
the  allegation  that  defendant  employed  plaintiff  as  general 
manager  of  its  real  estate.  It  is  not  alleged  that  defendant 
failed  to  comply  with  the  provisions  of  sections  408  and  409  of 
the  Civil  Code,  whereby  every  corporation  organized  under  the 
laws  of  another  state  and  doing  business  in  this  state  is  re- 
quired to  file  in  the  office  of  the  secretary  of  state  of  the  state 
of  California  a  certified  copy  of  its  articles  of  incorporation, 
or  that  defendant  had  failed  to  designate  a  person  upon  whom 
service  of  process  issued  against  it  could  be  served.  The 
record  discloses  that  the  sheriff  of  Sacramento  County,  to 
whom  the  summons  was  delivered  for  service,  certified  that  he 
''personally  served  the  same  on  the  23d  day  of  December, 
1912,  on  the  defendant,  the  Idaho  Hardwood  Company,  a  for- 
eign corporation  doing  business  in  the  state  of  California, 
by  delivering  to  and  leaving  with  Frank  H.  Corey,  chief 
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deputy  for  Frank  C.  Jordan,  the  secretary  of  the  state  of 
CfiJifomia,  in  the  said  county  of  Sacramento,  a  true  copy  of 
said  summons,  together  with  a  copy  of  the  complaint  in  said 
action  referred  to  in  said  summons."  He  further  certified 
that  defendant  had  not  designated  any  person  residing  in  the 
state  of  California  upon  whom  process  could  be  served.  At 
the  expiration  of  thirty  days  from  the  date  of  this  service, 
defendant's  default  was  entered,  followed  on  the  same  day 
by  a  judgment  entered  by  the  clerk  of  the  court  in  accord- 
ance with  the  prayer  of  the  complaint.  The  contention  of 
respondent  is  that  his  coniplaint  shows  that  defendant  was 
a  foreign  corporation  doing  business  in  this  state,  and  that 
the  sheriff's  return  of  service  of  summons  shows  that  de- 
fendant had  not  designated  any  person  in  the  state  upon 
whom  service  of  process  issued  against  it  could  be  made,  and 
hence  the  service  of  the  summons  upon  the  secretary  of  state 
was  suflScient,  imder  sections  405  and  406  of  the  Civil  Code, 
to  give  the  court  jurisdiction  of  defendant.  Assuming  that 
defendant  neglected  to  comply  with  the  provisions  of  sections 
408  and  409,  requiring  it  to  file  a  certified  copy  of  its  articles 
of  incorporation,  the  only  penalty  fixed  therefor  is  found  in 
section  410  of  the  Civil  Code,  under  which  it  is  subjected  to  a 
fine  of  not  less  than  five  hundred  dollars,  in  addition  to  which 
penalty  it  is  deprived  of  the  right  to  maintain  any  suit  or 
action  in  any  of  the  courts  of  this  state.  Under  the  provi- 
sions of  this  section  defendant,  by  reason  of  its  failure  to  file 
the  certified  copy  of  its  articles,  could  not  invoke  the  aid  of 
the  courts  of  the  state  in  maintaining  an  action,  but  there  is 
nothing  in  the  section  prohibiting  it,  by  reason  of  such  failure, 
from  defending  an  action  when  called  into  court  to  answer. 
(American  etc.  Wireless  v.  Superior  Court,  153  Cal.  533,  [126 
Am.  St.  Rep.  125, 17  L.  R.  A.(  N.  S.)  1117,  96  Pac.  15].)  Nor 
is  there  anything  in  section  405  of  the  Civil  Code  which,  under 
the  circumstances  here  shown,  authorized  the  service  of 
process  issued  against  defendant  upon  the  secretary  of  state. 
By  that  section,  ''every  corporation  other  than  those  created 
by  or  under  the  laws  of  this  state  must,  at  the  time  of  filing 
the  certified  copy  of  its  articles  of  incorporation,  file  in  the 
oflSce  of  the  secretary  of  state  a  designation  of  some  person 
residing  within  the  state  upon  whom  process  .  .  .  may  be 
served."    Not  until  *^the  time  of  pXing  the  certified  copy" 
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was  defendant  required  to  make  the  designation,  and,  in  the 
absence  of  proof  that  it  had  filed  the  certified  copy,  such  time 
had  not  arrived  and  no  duty  devolved  upon  it  to  file  such 
designation.  **A  statute  of  this  state  which  purports  to  cur- 
tail the  privilege  of  foreign  corporations  to  maintain  or  de- 
fend actions  in  this  state  and  to  impose  conditions  upon  com- 
pliance with  which  alone  they  may  be  permitted  to  do  so,  will 
not  be  construed  to  extend  beyond  the  plain  meaning  of  its 
terms  considered  in  connection  with  its  object  and  purposes." 
(American  etc.  Wireless  v.  Superior  Court,  153  Cal.  533,  [126 
Am.  St  Rep.  125,  17  L.  R.  A.  (N.  S.)  1117,  96  Pac.  15].) 
There  are  no  allegations  in  the  complaint  of  any  facts  which 
would  authorize  the  service  of  summons  upon  the  corporation 
by  delivering  it  to  the  secretary  of  state;  nor  was  there,  as 
shown  by  the  record,  any  competent  proof  of  the  existence 
of  such  facts  offered  at  the  trial. 

As  stated,  the  judgment  was  rendered,  not  by  the  court, 
but  by  the  clerk.  The  contention  of  respondent  is  that,  since 
the  action  was  one  arising  upon  contract  for  the  recovery  of 
money  only,  and  no  answer  having  been  filed  with  the  clerk 
within  the  time  specified  in  the  summons,  it  became  the  duty 
of  the  clerk  to  enter  judgment  for  the  amount  demanded  in  the 
prayer  of  the  complaint.  (Code  Civ.  Proc,  sec.  585,  subd.  1.) 
In  Olender  v.  Crystalline  Minting  Co.,  149  Cal.  482,  [86  Pac. 
1082],  it  is  said  that  the  sections,  herein  quoted,  consisting  of 
a  codification  of  the  act  of  March  17,  1899,  substituted  the  ser- 
vice upon  the  secretary  of  state  for  the  service  by  publication 
formerly  prescribed  by  the  code  in  cases  where  the  corporation 
had  no  agent  in  the  state.  This  being  true,  under  subdivision  3 
of  section  585  of  the  Code  of  Civil  Procedure,  it  is  made  the 
duty  of  the  court  to  examine  the  plaintiff  under  oath  for  the 
purpose  of  determining  the  amount  which  he  is  entitled  to 
recover  and  render  judgment  therefor.  Our  conclusion  is  that 
no  facts  were  alleged  or  established  under  which  defendant 
could  be  brought  into  court  by  service  of  the  process  upon  the 
secretary  of  state,  and  that,  conceding  the  service  to  have 
been  regular,  as  claimed  by  respondent,  the  clerk  had  no 
power  to  render  the  judgment. 

Pursuant  to  notice,  respondent  at  the  time  of  the  hearing 
of  the  appeal  moved  to  dismiss  the  same  upon  the  ground  that 
defendant  was  not  entitled  to  a  hearing  for  ''the  reason  that 
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it  has  not  filed  a  certified  copy  of  its  articles  of  incorporation 
in  the  oflSce  of  the  secretary  of  state  of  the  state  of  California, 
nor  .  .  .  filed  in  the  oflSce  of  the  secretary  of  state  of  the 
state  of  California,  a  designation  of  some  person  residing  in 
the  state  upon  whom  process  should  be  served  for  and  in 
behalf  of  the  said  corporation  issued  by  authority  of  or  under 
any  law  of  this  state."  In  support  of  his  motion  respondent 
presented  the  transcript  on  appeal  and  a  certificate  from  the 
secretary  of  state  to  the  effect  that  defendant  had  not,  prior 
to  August  20,  1913,  filed  a  certified  copy  of  its  articles  of 
incorporation  in  the  oflBce  of  secretary  of  state  of  California, 
nor  designated  any  person  residing  in  the  state  upon  whom 
process  against  it  could  be  served.  As  we  have  seen,  the  only 
penalty  which  attached  to  the  failure  to  file  the  certified  copy 
of  its  articles,  as  provided  in  section  410  of  the  Civil  Code, 
was  the  imposition  of  a  fine  of  five  hundred  dollars  and  the 
denial  to  it  of  the  right  to  maintain  an  action;  and  since, 
under  said  section  405,  defendant  was  not  required  to  file  its 
designation  of  a  person  upon  whom  process  might  be  served 
other  than  at  the  time  of  filing  such  copy,  there  was  no  want 
of  compliance  with  the  duty  imposed  upon  defendant  by  said 
section  405.  Hence,  the  provisions  of  section  406  of  the  Civil 
Code,  which  deny  to  a  foreign  corporation  doing  business  in 
this  state  the  right  to  "maintain  or  defend  any  action  or  pro- 
ceeding in  any  court  of  this  state  until  the  corporation  has 
complied  with  the  provisions  of  the  preceding  section,"  have  no 
application  to  the  facts  here  shown.  Failure  to  file  the  copy 
of  its  articles  of  incorporation,  as  required  by  sections  408 
and  409,  rendered  it  subject  to  the  penalties  imposed  by  the 
provisions  of  section  410,  but  the  denial  of  the  right  of  a 
foreign  corporation  to  defend,  as  provided  in  section  406, 
attaches  only  when  it  fails  to  designate  an  agent  in  the  state 
upon  whom  service  may  be  made,  and  the  duty  of  filing  such 
designation  arises  only  at  the  time  of  filing  the  copy  of  the 
articles  of  incorporation,  which,  as  we  have  seen,  in  this  case 
were  never  filed. 

The  motion  to  dismiss  is  therefore  denied,  and  the  judg- 
ment appealed  from  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concorred* 
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[Civ.  No.  1174.    Third  Appellate  DlBtrict.— November  11, 1913.] 

MERCHANTS  COLLECTION  AGENCY  (a  Corporation), 
Respondent,  v.  MILOS  M.  GOPCBVIC,  Appellant. 

Pleading — Amendment  of  Complaint — Statute  of  Limitations. — A 
complaint  in  an  action  to  recover  for  medical  services,  which  de- 
clares on  an  express  contract  and  alleges  facts  sufficient  to  sustain 
A  quantum  meruit,  may  be  amended,  over  two  years  after  it  was 
filed,  by  amplifying  the  count  on  the  express  contract  and  adding 
'  another  count  on  the  quantum  meruit  for  the  reasonable  value  of  the 
aervices.  Such  an  amendment  is  not  the  substitution  of  a  new  cause 
of  action  so  as  to  continue  the  running  of  the  statute  of  limitations 
until  its  filing. 

Id. — Amendment  of  Complaint— Introduction  of  New  Cause  of  Ac- 
tion.— Where  a  complaint  contains  all  the  essential  facts  of  a 
quantum  meruit,  the  more  formal  and  elaborate  statement  of  them 
thereafter  in  a  separate  count  in  an  amended  complaint  cannot  be 
construed  as  the  introduction  of  an  entirely  new  cause  of  action. 

Id. — Common  Counts — ^Whether  Permissible. — The  common  counts 
may  be  used  to  state  a  cause  of  action,  notwithstanding  the  provi- 
sion of  section  426  of  the  Code  of  Civil  Procedure  that  a  complaint 
must  state  the  facts  constituting  the  causo  of  action  in  ordinaiy 
and  concise  language. 

[d. — Action  for  Medical  Services — ^Svidencb  of  Keasonable  Value.— 
In  this  action  to  recover  for  medical  services,  the  evidence  supports 
a  judgment  in  favor  of  the  plaintiff  for  their  reasonable  value. 

Id. — Interest — Allowance  on  Unliquidated  Claim  Before  Judgment. 
In  an  action  on  an  implied  contract  to  pay  the  reasonable  value  of 
services,  interest  is  not  allowable  before  judgment;  and  if  such  al- 
lowance ii  made,  the  judgment  will  be  modified  to  that  extent  on 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge.   * 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  F.  Davis,  Charles  S.  Wheeler,  J.  F.  Bowie,  and  W.  S. 
Andrews,  for  Appellant 

E.  H.  Wakeman,  for  Respondent. 

BURNETT,  J. — The  appeal  is  from  a  judgment  on  an  as- 
signed claim  in  favor  of  plaintiff  for  the  sum  of  four  hun- 
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dred  and  eighty  dollars  with  interest  in  the  sum  of  $125.55. 
We  may  adopt  the  following  statement  of  the  proceedings  as 
made  by  appellant: 

**The  original  complaint  was  filed  on  October  13,  1908,  and 
contained  but  one  count.  .  .  .  Afterwards  the  said  superior 
court,  over  the  objection  of  appellant,  made  an  order,  duly 
excepted  to  by  appellant,  permitting  the  respondent  to  file 
an  amended  complaint,  and  this  amended  complaint  was  filed 
on  June  5,  1911.  The  amended  complaint  contained  two 
counts:  the  first  though  somewhat  amplified  was  the  same 
count  based  upon  an  express  contract  as  set  forth  in  the 
original  complaint;  the  second  was  an  ordinary  quantum 
meruit  count  for  the  reasonable  value  of  the  alleged  profes- 
sional services.  Appellant  pleaded  the  statute  of  limitations 
to  both  counts  by  demurrer  and  answer  and  also  invoked 
that  statute  in  his  motion  for  a  nonsuit.  The  court  overruled 
the  demurrer,  denied  the  motion  for  nonsuit  and  in  its  find- 
ings of  fact  determined  that  neither  count  was  barred  by  the 
statute  of  limitations,  although  the  second  count  on  quantum 
meruit  was  not  filed  until  more  than  two  years  after  the  filing 
of  the  original  complaint.  The  court  further  found  that  no 
express  contract  had  been  made  by  appellant  and  respondent's 
assignor,  but  it  gave  respondent  judgment  for  the  reasonable 
value  of  said  services,  together  with  interest  thereon  from 
October  13,  1908.'' 

Appellant  presents  three  contentions,  as  follows:  **1.  That 
the  second  count  or  cause  of  action  set  up  in  the  amended 
complaint  was  barred  by  subdivision  1  of  section  339  and  sub- 
division 2  of  section  337  of  the  Code  of  Civil  Procedure. 
2.  That  the  evidence  is  insuflScient  to  justify  the  finding  that 
Milos  M.  Gopcevic  promised  to  pay  to  Walter  H.  Peams,  re- 
spondent's assignor,  the  reasonable  value  of  the  professional 
services  rendered  by  him.  3.  That  the  lower  court  erred  in 
granting  interest  from  October  13,  1908,  the  date  of  filing  the 
original  complaint,  upon  the  sum  awarded  to  respondent  as 
the  reasonable  value  of  the  professional  services  rendered 
by  respondent's  assignor." 

The  first  proposition  is  based  upon  the  assumption  that  the 
second  counts  sets  forth  an  entirely  different  cause  of  action 
from  that  contained  in  the  original  complaint,  as  it  is  not  con- 
tended that  when  the  action  was  brought  it  was  barred  by  any 


Digitized  by  LjOOQIC 


218      Merchants   C  Agency  v.  GtoPCEVic.    [23  Cal.  App. 

statute  of  limitations.  It  is  argued  that  according  to  the 
original  complaint  the  plaintiff's  primary  right  arose  out  of 
the  alleged  express  agreement  between  the  assignor  and  the 
defendant  and  that  this  is  '^  entirely  different  and  distinct 
from  an  obligation  implied  by  law  or  even  from  an  express 
agreement  to  pay  the  reasonable  value  of  services  rendered  at 
another's  request'* 

Decisions  from  other,  jurisdictions  are  cited  in  support  of 
this  view,  among  which  is  Meinshuusen  v.  A.  Oettelman  Brew- 
ing Co,,  133  Wis.  95,  [13  L.  R.  A.  (N.  S.)  250,  113  N.  W. 
408],  containing  the  following  declaration:  '*We  must  hold 
that  the  cause  of  action  in  quantum  meruit  was  separate  and 
independent  from  the  cause  of  action  on  express  contract,  and 
that  no  action  was  commenced  on  quantum  meruit  until  the 
filing  of  the  amended  complaint,  at  which  time  that  cause  of 
action  was  barred  by  the  statute  of  limitations." 

But  we  need  not  go  into  other  states,  as  we  have  the  point 
decided  by  our  supreme  court  in  direct  opposition  to  appel- 
lant's contention.  The  case  is  the  familiar  one  of  Cox  v.  Mo 
Laughlin,  76  Cal.  60,  [9  Am.  St.  Rep.  164,  18  Pac.  100], 
wherein  it  is  held  that  "A  complaint  in  an  action  for  breach 
of  contract,  which  as  originally  framed  seeks  to  recover  the 
contract  price  of  services  performed  by  the  plaintiff  in  pur- 
suance of  the  contract,  together  with  profits  which  he  would 
have  made,  on  the  ground  that  he  had  been  technically  'pre- 
vented' from  completing  the  contract  by  the  defendant,  may 
be  amended  so  as  to  aver  a  daim  for  the  value  of  the  services 
actually  done  as  upon  a  quantum  meruit.  Such  an  amend- 
ment is  not  the  substitution  of  a  new  cause  of  action  so  as 
to  continue  the  running  of  the  statute  of  limitations  until 
its  filing." 

Appellant  attempts  to  make  a  distinction  between  that  case 
and  this  upon  the  ground  that  in  the  former,  *' though  the 
general  frame  of  the  early  complaints  showed  that  the  pleader 
was  suing  on  the  express  contract,  the  facts  alleged  in  these 
complaints  were  sufficient  under  the  liberal  principle  of  code 
pleading  to  sustain  a  quarUum  meruit.**  We  cannot  agree 
with  the  opinion  of  the  able  counsel  for  appellant,  as  we  are 
satisfied  that  the  distinction  does  not  exist.  In  the  original 
complaint  here  the  facts  alleged  ^^were  sufficient  under  the 
liberal  principle   of   code  pleading   to  sustain  a  qwmtum 
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meruit,''  They  may  not  be  set  forth  with  equal  precision  or 
proportionate  elaboration  to  the  Cox  case  but,  of  course,  the 
question  is  not  one  of  rhetoric.  Indeed,  having  before  us  all 
the  eight  complaints  in  the  Cox  case,  we  think  it  is  quite 
apparent  that  the  pleader  in  each  indulged  in  much  unnece& 
sary  and  redundant  detail. 

The  essential  point  is  that  all  the  facts  required  to  support 
a  judgment  on  quantum  meruit  are  found  in  the  complaint 
filed  in  this  case  October  13,  1908.  The  substantive  averment 
material  here  is:  "That  within  two  years  next  immediately 
preceding  the  commencement  of  this  action,  defendant  be- 
came and  was  indebted  to  said  Walter  H.  Peam  in  the 
amount  of  $6,962.50  for  and  on  account  of  professional  ser- 
vices rendered  by  said  Walter  H.  Feam  at  the  special  in- 
stance and  request  of  defendant  herein  at  a  stipulated  and 
agreed  rate  and  price,  which  said  rate  and  price  said  de- 
fendant promised  to  pay  to  said  Walter  H.  Fearn." 

We  have  thus  a  sufScient  statement  of  qv^intum  meruit  and 
the  additional  averment  of  an  express  promise  to  pay  a  cer- 
tain amount.  The  complaint,  in  other  words,  would  support 
a  judgment  on  either  of  the  theories  mentioned.  That  the 
two  theories  were  not  set  forth  in  separate  counts  is  of  no 
consequence  as  far  as  the  question  before  us  is  concerned. 

That  all  the  necessary  elements  of  a  quantum  meruit  are 
exhibited  in  the  original  complaint  follows  from  a  considera- 
tion of  McFarland  v.  Holcomb,  123  Cal.  84,  [55  Pac.  761]. 
In  that  case  the  complaint  alleged:  "That  William  A.  Hol- 
comb  was  at  the  time  of  his  death  indebted  to  the  plaintiff 
in  the  sum  of  seven  thousand  four  hundred  dollars  as  a  bal- 
ance due  to  plaintiff  for  nursing,  boarding,  lodging,  counsel- 
ing, advising  and  taking  care  of  the  said  William  A.  Hol- 
comb  almost  continuously  from  the  twenty-ninth  day  of 
November,  1870,  down  to  the  fourth  day  of  November,  1895, 
in  the  city  and  county  of  San  Francisco,  state  of  California." 
The  court  held  that  the  complaint  was  sufficient  and  not  ob- 
noxious even  to  special  demurrer  for  uncertainty.  It  was 
declared  that  "Under  our  system  of  pleading,  when  only  the 
facts  which  constitute  the  cause  of  action  are  to  be  alleged, 
it  is  not  requisite  to  aver  either  the  consideration  or  promise, 
when  they  are  implied  as  a  legal  conclusion  from  the  facts 
which  are  alleged/'  and  further:  "In   the  present  case  the 
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nursing  of  the  decedent  by  the  plaintiff,  and  his  acceptance 
from  her  of  his  board  and  lodging  during  the  time  specified, 
was  a  consideration  sufficient  to  support  the  promise  for  com- 
pensation therefor  which  is  implied  in  law,  and  to  render  him 
liable  therefor."  The  promise  implied  by  the  law  is,  of 
course,  to  pay  the  reasonable  value  of  the  services.  The  com- 
plaint therein  was  therefore  one  in  implied  assumpsit  and 
was  emphatically  approved  by  the  supreme  court.  In  the 
original  complaint  here  we  have  the  same  common  count  but 
with  the  unnecessary  additional  allegation  that  the  services 
were  performed  at  the  special  instance  and  request  of  de- 
fendant. 

Appellant  attaches  some  significance  to  the  fact  that  the 
simple  rule  of  the  code  as  to  pleadings  (Code  Civ.  Proc,  sec. 
426)  was  not  observed  in  framing  the  original  complaint,  but 
it  cannot  be  controverted  that  the  common  counts  are  not  at 
all  inconsistent  with  said  rule.  ''It  was  held  in  this  state 
at  an  early  day,  and  has  since  been  repeatedly  held,  that  the 
common  counts  may  be  used  to  state  a  cause  of  action,  notwith- 
standing the  provision  referred  to,  which  was  found  in  the 
old  statute  and  was  adopted  into  the  code.''  {Pleasant  v. 
Samuels,  114  Cal.  37,  [45  Pac.  998],  and  cases  cited.) 

The  original  complaint  containing,  thus,  all  the  essential 
facts  of  a  quantum  meruit,  the  more  formal  and  elaborate 
statement  of  them  thereafter  in  a  separate  count  could  not 
possibly  be  construed  as  the  introduction  of  an  entirely  new 
cause  of  action. 

As  to  the  evidence,  it  may  be  said  that  the  record  is  quite 
brief.  The  inference  from  Dr.  Fearns's  testimony  is  that 
the  services  were  performed  under  an  express  agreement  with 
appellant  for  the  payment  of  ten  dollars  an  hour.  Appellant 
testified:  **I  never  employed  Walter  H.  Pearns  to  perform 
medical  services  for  or  on  behalf  of  my  brother,  Peter  (Jop- 
cevic,  or  for  any  other  purposes  or  at  all.  I  never  promised 
to  pay  said  Walter  H.  Feams  the  sum  of  $10  per  hour,  or 
any  other  sum,  nor  did  I  promise  to  pay  him  the  reasonable 
value  thereof." 

The  court  adopted  the  view  that  the  services  were  per- 
formed for  appellant  but  it  rejected  the  theory  of  an  ex- 
press promise  to  pay  ten  dollars  an  hour  or  two  hundred  and 
forty  dollars  a  day.    Of  course,  any  conscientious  judge  would 
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require  the  most  convincing  evidence  of  such  contract  before 
he  would  allow  an  enormous  charge  like  that.  Nor  is  it 
likely  that  he  would  hold  $6,960  to  be  a  reasonable  charge  for 
the  services,  even  of  a  physician,  for  twenty-nine  days.  Nine 
hundred  dollars  seems  much  more  consonant  with  just  and 
fair  dealing.  As  to  the  point  that  there  is  no  evidence  to  sus- 
tain this  finding,  it  is  sufficient  to  say  that  there  is  no  specifi- 
cation that  the  evidence  was  insufficient  to  show  the  value, 
of  the  services.  This  probably  accounts  for  any  deficiency 
of  the  bill  of  exceptions  in  that  respect,  it  not  purporting  to 
contain  all  the  evidence. 

But  it  is  not  correct  to  say  that  there  is  no  evidence  of  the 
value  of  the  services.  Dr.  Feams  testified  that  **  detention 
fees  were  $10.00  an  hour'*  and  that,  in  response  to  appel- 
lant's statement:  **I  want  you  to  stay  right  here  and  not  go 
away,"  he  replied:  "Mr.  Gropcevic,  that  is  a  very  expensive 
proposition.  The  lowest  charge  I  can  make  according  to  the 
fee  bill  is  $10  per  hour  for  detention."  It  is,  of  course,  a 
fair  presumption  that  the  fee  bill  is  an  expression  of  the  opin- 
ion of  the  profession  that  such  services  are  worth  that  amount. 
It  would  be  at  least  a  legal  inference  from  the  doctor's  testi- 
mony that  his  services  were  worth  ten  dollars  an  hour.  This 
would  manifestly  support  the  finding  of  a  less  amount,  to  wit, 
the  sum  of  nearly  $1.30  per  hour. 

We  find  merit  in  the  third  point  made  by  appellant.  The 
court's  conclusion  being  based  upon  an  implied  contract  it 
was  not  proper,  under  the  decisions,  to  allow  interest  before 
judgment.  {Cox  v.  McLaughlin,  76  Cal.  60,  [9  Am.  St.  Rep. 
164, 18  Pac.  100] ;  Erickson  v.  Stockton  &  Tuolumne  Railroad 
Co,,  148  Cal.  206,  [82  Pac.  961] ;  Farnham  v.  California  etc. 
Trust  Co,,  8  Cal.  App.  266,  [96  Pac.  788] ;  American  Hawaiian 
etc.  Co.  V.  Builer,  17  Cal.  App.  764,  [122  Pac.  709].)  A  new 
trial,  however,  is  not  required  for  this  reason. 

The  judgment  is  modified  by  striking  therefrom  the  sum  of 
$125.55  for  interest  and,  as  thus  modified,  the  judgment  is 
affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  116(J.    Third  Appellate  Digtrict.— November  11,  1913.] 

OTIS  F.  JOHNSON,  Respondent,  v.  RELIANCE  AUTO- 
MOBILE COMPANY  (a  Corporation),  Appellant. 

NEGUGENCE — AUTOMOBHiK  BaCE — INJURY  TO  SPECTATOR — EVIDENCE. — ^Ih 

this  action  to  recover  for  personal  injuries  sustained  bj  a  spectator 
at  an  automobile  race  by  being  struck  bj  one  of  the  ears  as  it 
Bwerred  from  its  course  on  the  breakings  of  the  steeringr  knuckle,  the 
evidence  does  not  establish  that  the  car  was  entered  in  the  race  bj 
authority  of  the  defendant  corporation,  or  that  the  driver  was  its 
a^nt  or  employee,  or  that  he  was  negligent  in  managing  the  car. 
Id. — Authority  op  Secretary  of  Corporation  to  Enter  Automobile  in 
Bace. — The  secretary  of  a  corporation  engaged  in  selling  automo- 
biles has  no  authority,  as  such,  to  use  its  name  in  entering  cars  in 
races  and  thereby  render  it  liable  for  the  consequences  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
P.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

*  Lewis  P.  Byington,  for  Appellant. 

Austin  Lewis,  and  R.  M.  Royce,  for  Respondent. 

CHIPMAN,  P.  J. — ^Action  for  personal  injury.  The  charg- 
ing part  of  plaintiff's  amended  complaint  is  as  follows: 

**That  on  the  23d  day  of  October,  1909,  plaintiff  was  in  an 
orchard  known  as  Stanley  orchard,  Stanley  Road  near  San 
Leandro,  in  the  county  of  Alameda,  state  of  California,  and 
was  then  and  there  watching  the  course  of  the  automobile 
race  hereinafter  mentioned,  which  said  race  was  then  being 
held  and  conducted.  That  the  said  orchard  marched  (sic) 
upon  the  highway  hereinafter  mentioned. 

*'That  on  the  said  date  defendant  corporation  was  the 
owner  and  in  the  possessioti  of  a  certain  Knox  automobile,  and 
had  entered  the  said  Knox  automobile  for  the  Oakland  Portola 
automobile  race,  the  said  Knox  automobile  being  numbered 
as  eleven  (11)  in  the  said  race  and  was  entered  for  events 
one  (1)  and  three  (3)  and  Jthe  driver  of  said  automobile  was 
Prank  Pree. 
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''That  during  the  progress  of  the  said  race  when  the  said 
automobile  arrived  at  a  position  on  the  highway  opposite  to 
the  orchard  in  which  plaintiff  was  standing,  the  said  Prank 
Free  carelessly  and  negligently  turned  the  said  automobile 
off  the  said  road  and  ran  it  into  the  said  orchard  where  it 
knocked  down  a  tree  in  its  course  and  thereafter  ran  into  and 
knocked  down  plaintiff  herein,  and  inflicting  upon  him  the  in- 
juries hereinafter  set  forth/' 

It  is  further  alleged  that  the  Prank  Pree  above  mentioned 
was,  in  the  original  complaint,  made  a  defendant  but  is  not  so 
made  in  the  amended  complaint,  but  that,  at  the  time  of  the 
accident,  he  was  "an  agent,  servant  and  employee  of  said  de- 
fendant corporation,  and  during  all  the  times  herein  mentioned 
acted  within  the  scope  of  his  said  employment." 

The  answer  is  a  specific  denial  of  the  material  averments  of 
the  amended  complaint  and  alleges  ''that  plaintiff  was  negli- 
gent and  careless,  and  assumed  risks  and  hazards,  together 
with  the  dangers  arising  therefrom,  in  and  about  the  alleged 
matters  in  said  complaint  referred  to,  which  negligence  and 
carelessness  and  risks  and  hazards  proximately  contributed 
to  and  caused  his  alleged  injury  and  damage." 

At  the  close  of  plaintiff's  testimony  and  also  at  the  close  of 
the  evidence  in  the  case  defendant's  motion  for  nonsuit  was 
denied.  The  cause  was  submitted  to  the  jury  and  plaintiff 
had  the  verdict. 

Defendant  appeals  from  the  judgment  on  the  verdict  and 
from  the  order  denying  its  motion  for  a  new  trial. 

The  facts  in  the  case  appear  almost  entirely  from  the  testi- 
mony of  witnesses  called  by  the  plaintiff. 

It  appears  that,  on  October  23,  1909,  an  automobile  race  for 
speed  and  endurance  was  arranged  to  take  place  along  what  is 
known  as  the  Foothill  Boulevard,  between  San  Leandro  and 
the  city  of  Oakland,  the  cars  traveling  westerly  toward  Oak- 
land. The  event  had  been  widely  advertised  and  drew  a 
large  number  of  people.  Among  them  was  plaintiff  in  com- 
pany with  a  young  lady.  They  went  at  first  to  an  elevated 
point  to  witness  the  race,  safe  from  any  possible  danger, 
reaching  the  place  about  eight  o'clock  in  the  morning.  They 
remained  there  until  about  one  o'clock  and,  as  was  explained, 
they  took  a  position  two  or  three  hundred  feet  from  this 
first  position,  in  an  orchard  bordering  the  boulevard,  where 
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they  would  be  protected  from  the  sun  by  the  shade  of  the 
trees.  This  point  was  about  fifty  or  sixty  feet  from  the 
boulevard  and  at  the  second  row  of  fruit  trees.  There  was 
no  fence  at  the  roadside  and  the  only  obstruction  was  the 
curb  of  the  paved  street.  At  the  point  chosen  the  road  made 
a  curve  toward  where  they  were  standing  and  gave  them  a 
view  of  the  cars  as  they  approached  the  curve  and  also  at  the 
curve  and  as  the  cars  left  it  speeding  westward.  What 
happened  will  best  be  stated  by  the  witnesses.  Plaintiff  tes- 
tified: "The  last  I  remember  we  had  just  gotten  up  from  sit- 
ting under  a  tree.  It  was  warm  that  time  in  the  day,  being 
about  one  o'clock  and  that  being  the  only  shade  around  the 
course  and  we  would  get  up  every  time  the  car  came  around 
so  we  could  see,  see  it  make  the  curve  and  we  had  just  gotten 
up  when  this  car  made  the  curve,  and  that  is  the  last  I  re- 
member. .  .  .  After  we  got  up  I  remember  seeing  the  car 
come  towards  the  curve;  and  I  remember  there  was  some- 
thing wrong,  and  that  is  the  last  I  remember.  ...  I  judge 
there  were  50  or  60  people  in  that  particular  part  of  the 
orchard.  They  were  watching  the  race."  Mrs.  Johnson, 
who  became  plaintiff's  wife  after  the  accident,  testified:  **We 
were  watching  the  automobiles  make  the  curve,  and  one  of 
them  came  around  the  curve  and  swerved  towards  where  we 
were  standing.  Ban  over  the  curb  into  the  orchard  and  struck, 
Mr.  Johnson.  It  just  grazed  past  me."  Witness  Adams  tes- 
tified: '*I  was  about  400  or  500  feet  westerly  from  the  scene 
of  the  accident.  I  saw  the  car  when  it  was  at  the  curve 
swerve  from  the  road  and  go  into  the  orchard.  I  saw  the 
young  man  start  to  run.  I  thought  he  ran  about  25  feet 
when  he  was  struck  by  the  automobile.  I  believe  the  car  was 
going  along  the  road  about  60  miles  an  hour." 

Witness  Henderson  was  on  horseback  on  the  Stanley  road, 
leading  across  the  boulevard,  not  far  from  plaintiff's  position. 
He  testified:  ** There' is  a  curve  beyond  the  Stanley  orchard  to 
the  east,  and  from  the  orchard  I  could  see  the  cars  turn  the 
curve  and  dash  up  towards  the  orchard.  ...  It  is  about  the 
lowest  place  along  the  boulevard.  ...  If  the  automobile  went 
straight  ahead  at  that  point  it  would  hit  the  Stanley  road, 
about  the  intersection  there.  The  man  was  trying  to  turn  on 
the  curve  and  it  turned  some  and  started  to  skid,  it  seemed 
to  be  skidding.    He  was  too  close  to  the  curb  and  he  seemed 
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to  be  afraid  to  strike  it  broadside  and  turned  into  it.  I  think 
it  passed  partially  around  the  curve  then.  It  seemed  to  be 
skidding.  If  he  had  hit  the  curb  broadside  the  way  he  was 
going  he  would  have  turned  over.  I  mean  the  curb  on  the 
hill  side,  the  orchard  side.  He  tried  to  turn  to  the  left.  I 
saw  him  give  an  effort  at  the  wheel.  It  seemed  to  me  the 
automobile  passed  over  Johnson."  Witness  Frank  Free, 
called  by  plaintiff,  testified:  **I  am  an  automobile  driver. 
October  23,  1909, 1  was  driving  a  Knox  car,  number  11,  in  the 
Portola  race  in  Alameda  County.  That  car  ran  into  this 
orchard  and  hit  Mr.  Johnson.''  Mr.  Royce  (counsel  for  plain- 
tiff) :  *'Q.  Before  the  car  left  the  road  the  steering  pin 
broke,  did  it  not?  A.  Yes,  sir.  The  Court:  Q.  Did  you 
enter  it  in  the  race  T  A.  Mr.  Charles  Richardson.  Q.  And 
who  was  Mr.  Charles  Richardson!  A.  As  to  that  I  could 
not  say.  .  .  .  Q.  And  for  whom  were  you  running  itt  A. 
Mr.  Charles  Richardson."  He  testified  that  he  had  driven 
the  car  in  the  **tryout";  brought  it  from  the  Reliance  auto- 
mobile garage  on  Van  Ness  Avenue;  that  he  did  not  then 
know  that  Mr.  Richardson  was  an  officer  of  defendant  com- 
pany; that  **he  was  told  by  the  racing  committee  that  Mr. 
Richardson  attended  to  the  details  of  entering  the  car";  that 
he  did  not  know  Mr.  Crim,  the  president  of  the  company; 
that  his  negotiations  were  all  with  Mr.  Richardson  by  mail ; 
that  Mr.  Richardson  was  the  only  man  he  had  any  conversa- 
tion with  about  the  car;  the  car  *'was  shipped  out  from  the 
Knox  factory  to  run  in  this  race.  The  Court :  Q.  Were  you 
connected  in  any  way  with  the  Reliance  Automobile  Com- 
pany! A.  Just  for  the  race,  that's  all.  Q.  How  were  you 
connected  with  the  Reliance  Automobile  Company  for  this 
race  T  A.  Well  I  was  employed  by  Mr.  Charles  Richardson ; 
whether  he  had  anything  to  do  with  the  Reliance  Automobile 
Company,  or  with  the  Knox  factory,  I  do  not  know.  I  had  all 
my  dealings  with  him.  ...  I  do  not  know  who  owned  the 
Knox  car  at  the  time  of  the  race.  I  do  not  know  to  whom  it 
was  shipped."  Cross-examination.  To  Mr.  Byington,  at- 
torney for  defendant:  "When  the  car  reached  the  curve  at 
the  orchard  the  steering  knuckle  broke.  It  is  an  arm  that 
fits  in  the  spindle.  .  .  .  The  steering  knuckle  is  the  part  of 
the  steering  apparatus  which  connects  the  front  axle  with 
the  steering  gear.    And  that  broke  as  I  was  making  the  turn 
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Digitized  by  LjOOQIC 


226    Johnson  v.  Beuancb  Automobile  Co.     [23  Cal.  App. 

And  when  that  broke  I  lost  control  of  the  car."  .  •  .  To  Mr. 
Boyce:  "Q.  You  are  a  professional  driver,  are  you  not? 
A.  Yes,  sir.  Q.  In  whose  employ  were  you  at  the  time  of 
the  race?  A.  Mr.  Charles  Richardson.  Q.  Did  he  pay  you 
personally  T  A.  Yes,  sir.  Q.  Did  he  pay  you  in  the  name 
of  the  Reliance  Automobile  Company!  A.  He  paid  me  in 
cash.  I  do  not  think  I  gave  a  receipt.  I  drew  some  money 
before  the  race.  I  think  I  was  paid  over  here  in  Alameda 
County.*'  To  Mr.  Byington:  **When  I  reached  the  curve 
and  the  steering  knuckle  broke  I  lost  all  control  over  the  car. 
.  .  .  When  the  car  reached  this  curve  and  the  steering  knuckle 
broke  the  car  jumped  over  the  curb  and  into  the  orchard.  It 
plunged  straight  ahead.  I  at  once  threw  on  the  brakes.  The 
rear  wheels  were  as  near  blocked  as  they  could  be.  It  was 
impossible  to  guide  or  direct  the  car  around  the  curve.  The 
car  had  been  carefully  examined  by  me  and  by  a  skilled 
mechanic  before  starting  on  the  race,  and  every  part  of  it 
found  to  be  in  good  condition.  The  steering  gear  was  not 
broken  before  it  reached  that  curve.  ...  If  there  was  any 
defect  in  the  steering  knuckle  it  was  something  that  could 
not  be  seen  from  external  observation.*' 

Witness  Crim,  president  of  the  defendant  company,  testified 
for  plaintiff:  that  his  company  was,  at  the  time  of  the  trial, 
agent  for  the  Knox  cars  but  he  could  not  state  whether  it  was 
such  agent  in  1909 ;  that  he  did  not  attend  the  race  and  did 
not  know  of  it;  that  he  did  not  see  the  Enox  car  in  their 
garage  before  the  race — their  salesrooms  were  at  342  Van  Ness 
Avenue  and  their  garage  at  547  Fulton  Street.  *'Q.  Did 
your  company  enter  this  car!  A.  No  sir.  Q.  Are  you 
positive  they  did  not  enter  it!  A.  Yes,  sir.  Q.  Did  you 
arrange  any  of  the  details  of  this  race!  A.  No,  sir.  ...  I 
did  not  know  that  there  was  a  car  entered  in  the  race  in  the 
name  of  the  company.  •  .  .  I  do  not  know  of  our  company 
ever  requesting  the  Knox  factory  to  send  a  car  out  here  to 
be  entered  in  that  race.  .  .  .  Q.  Did  Mr.  Richardson  have 
power  to  enter  automobiles  in  races  for  the  company!  A. 
No  sir.  Mr.  Royce:  I  think  that  is  all."  On  cross  examina- 
tion: **The  Reliance  Automobile  Company  did  not  enter  the 
Knox  car  in  that  race.'* 

There  was  some  testimony  at  this  point  that,  in  May,  1910, 
Mr.  Austin  Lewis^  one  of  plaintiff's  attorneys,  wrote  to  Mr. 
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Crim  soliciting  an  interview  with  regard  to  this  accident.  A 
meeting  took  place  subsequently  with  Mr.  Lewis  at  which  Mr. 
Crim  said  that  Richardson  was  secretary  and  treasurer  of 
defendant  company  and  ''had  charge  of  the  stores  but  had  no 
power  to  enter  automobiles  in  races."  Mr.  Lewis  testified 
that  at  the  interview  he  showed  Mr.  Crim  a  program  of  the 
Portola  race  which  read:  **Car  number  11;  entered  events  1 
and  3;  name  of  car  Knox;  piston  displacement  373.06;  en- 
trant Reliance  Auto  Co.;  driver  Free;  mechanic  Robinson." 
On  objection  of  defendant,  the  court  ruled  that  **you  have 
no  right  to  introduce  this  document  in  evidence  except  as  a 
part  of  a  conversation,  and  it  does  not  prove  the  facts  which 
the  entry  itself  may  state."  Mr.  Lewis  testified  that  he 
showed  Mr.  Crim  this  document  and  he  replied  that  **he  would 
have  to  consult  his  stockholders  before  taking  any  action  in 
the  matter."  ''The  Court:  Q.  What,  if  anything,  did  he 
say  in  reference  to  the  entry  of  the  car  by  the  Reliance  Auto- 
mobile Company  T  A.  No  discussion  was  had  with  regard  to 
the  entry  for  the  automobile  company."  Mr.  Royce,  still 
later,  saw  Mr.  Crim  **in  regard  to  a  proposed  compromise  of 
this  action."  He  testified:  **I  spoke  to  Mr.  Crim  and  asked 
him  about  that  compromise  we  were  suggesting.  He  said, 
'Well,  I  have  seen  the  stockholders,  and  we  have  decided  not 
to  accept'  And  I  said,  'What's  the  matter;  the  compromise 
is  reasonable  enough.'  'Well,'  he  said,  'you  ask  too  much.' 
That  is  about  all." 

Witness  Richardson,  called  by  plaintiff,  testified  that  he  was 
the  secretary  and  treasurer  of  defendant  company  on  October 
23,  1909;  and  "there  is  no  such  office  as  manager  of  the  com- 
pany." He  was  asked  who  gave  the  committee  in  charge  of 
the  race  the  information  for  entering  the  car  and  answered: 
' '  I  did. ' '  Mr.  Royce :  "  Q.  Did  you  see  the  entry  made  when 
you  were  there  t  A.  Yes,  sir.  To  the  best  of  my  recollec- 
tion, I  think  the  entry  was  made  in  the  name  of  the  Reliance 
Automobile  Company.  The  Reliance  Automobile  Company 
was  engaged  in  the  automobile  business  in  San  Francisco." 
To  Mr.  Byington:  "I  personally  entered  the  car  in  the  race." 
Plaintiff  rested.  A  motion  for  nonsuit,  on  grounds  herein- 
after stated,  was  made  and  taken  under  advisement  and  de- 
fendant ordered  to  proceed. 
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The  testimony  for  defendant  was  substantially  the  same  as 
given  for  plaintiff  and  explained  a  little  more  fully  what  ap- 
peared in  the  testimony  for  plaintiff.  Witness  Free  described 
the  Knox  car  and  the  examination  made  of  it  before  the  race 
and  repeated  his  testimony  as  to  the  breaking  of  the  steering 
knuckle.  Witness  Robinson  was  Free's  mechanician  and  tes- 
tified fully  to  the  perfect  condition  of  the  car  and  to  Free's 
skill  as  a  driver ;  also  to  the  breaking  of  the  steering  apparatus 
and  loss  of  control  of  the  car.  Both  he  and  Free  examined 
the  car  after  the  accident  and  found  the  cause  of  the  accident 
as  they  had  testified. 

Richardson  testified  as  follows:  *'The  Reliance  Automobile 
Company  never  at  any  time  authorized  or  directed  the  entry 
of  the  car  driven  by  Mr.  Free  in  the  Portola  road  races,  held 
October  23,  1909."  To  the  Court:  **It  was  the  car  of  the 
Knox  Automobile  Company.  It  belonged  to  the  Knox  Auto- 
mobile Company,  and  "was  returned  to  them.  I  asked  the 
Knox  factory  to  send  it  out  to  me  for  the  purpose  of.  the  race. 
I  negotiated  with  the  company.  I  do  not  remember  whether 
it  was  shipped  to  me  or  to  the  Reliance  Automobile  Company. 
I,  personally,  was  acting  for  the  Knox  company,  October  23, 

1909,  and  not  as  a  corporation.  Our  corporation  was  engaged 
in  the  business  of  selling  automobiles.  They  did  not  sell  Knox 
automobiles  prior  to  October,  1909.  The  Reliance  Automobile 
Company  subsequently  became  agent  for  the  Eiiox.  The  con- 
tract was  signed,  I  believe,  in  December,  1909,  or  January, 

1910.  Q.  And  did  the  Reliance  Automobile  Company  ever 
enter  any  car  in  any  race  of  any  kind!  A.  No,  sir;  it  did 
not.'' 

The  record  purported  to  contain  all  the  evidence  and  we 
have  given  substantially  all  of  it.  At  the  close  of  defendant's 
evidence  counsel  renewed  his  motion  for  nonsuit  on  the 
grounds  first  stated,  to  wit:  that  plaintiff  had  failed  to  prove 
a  suflScient  case  for  the  jury  in  that  **  plaintiff  had  failed  to 
prove  that  defendant  was  the  owner  of,  or  in  possession  of, 
or  had  entered  in  any  race,  the  automobile  which  caused  the 
injury  to  plaintiff,  or  that  Frank  Free  was  the  agent  or  em- 
ployee of  defendant,  at  the  time  mentioned  in  the  complaint, 
and  had  failed  to  prove  negligence  on  the  part  of  defendant, 
but  had  proven  negligence  on  the  part  of  plaintiff  contributing 
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to  the  injury  and  an  assumption  of  risk  on  the  part  of  plain- 
tiff, resulting  in  plaintiff's  injury." 

We  fail  to  discover  any  conflict  in  the  evidence  on  the  issues 
presented  by  the  pleadings. 

It  is  alleged  in  the  amended  complaint  that  the  defendant 
''was  the  owner  and  in  the  possession  of  a  certain  Knox  auto^ 
mobile,  and  had  entered  the  said  Knox  automobile  for  the 
Oakland  Portola  automobile  race.*'  Also,  that  Prank  Free, 
who  drove  the  said  machine,  **was  at  all  times  herein  men- 
tioned an  agent,  servant  and  employee  of  said  defendant  cor- 
poration, and  during  all  the  times  herein  mentioned  acted 
within  the  scope  of  his  employment. "  It  was  incumbent  upon 
plaintiff  to  establish  these  issues  by  a  clear  preponderance  of 
evidence.  The  most  that  can  be  said  of  this  evidence  as  to 
defendant's  liability  is — that  Richardson,  who  at  the  time 
was  secretary  and  treasurer  of  the  defendant  company,  acting 
as  an  individual,  arranged  to  enter  the  Knox  car  in  the  race ; 
that  he  personally  employed  Free  to  drive  it  and  paid  him 
for  his  services.  There  is  not  any  evidence  that  Richardson 
had  any  authority  as  secretary  and  treasurer  to  enter  cars  in 
races  generally  or  in  this  particular  race;  on  the  contrary, 
the  evidence  is  that  he  had  no  such  authority  and  was  not 
given  any  such  authority  in  this  instance ;  that  defendant  did 
not  own  the  Knox  car  and  was  not  the  agent  for  its  sale ;  that 
defendant  had  never  entered  any  car  for  any  race.  It  was 
not  necessary  to  show  absolute  ownership  in  defendant;  it 
would  have  been  sufficient  to  charge  it,  if  otherwise  liable, 
had  it  been  in  possession  and  control  of  the  car  and  had  it 
entered  for  the  race.  But  the  proofs  fall  far  short  of  show- 
ing such  a  state  of  facts.  It  is  true  that  Richardson  entered 
the  car  in  the  name  of  defendant  company.  But  this  was 
unknown  to  the  defendant  and  was  without  its  authority  and 
it  cannot  be  said  as  matter  of  law  that  he  had  any  such  au- 
thority by  virtue  of  his  oflSce.  Besides,  his  testimony  was  that 
he  acted  in  his  individual  capacity.  If  we  were  at  liberty, 
which  we  are  not,  to  reject  the  evidence  introduced  by  plain- 
tiff, we  should  have  to  hold,  in  order  to  sustain  the  judgment, 
that  the  jury  were  justified  in  finding  that  Free  was  defend- 
ant's agent  and  was  acting  within  the  scope  of  his  authority 
as  such  agent,  and  that  this  inference  was  justly  derivable 
from  the  nature  of  the  corporation  and  from  Richardson's 
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relation  to  it  as  secretary  and  treasurer.  All  that  the  evi- 
dence discloses  as  to  the  business  in  which  defendant  was  en- 
gaged is  that  it  was  selling  automobiles.  Richardson's  duties 
as  secretary  are  not  shown  nor  are  there  shown  any  acts  of 
his  as  such  secretary,  acquiesced  in  by  the  corporation,  or  any 
acts  of  the  corporation  itself  from  which  an  inference  can  be 
reasonably  drawn  that  Free  was  driving  the  car  in  question 
under  the  authority,  express  or  implied,  of  the  corporation. 
We  cannot  say  that  the  business  of  selling  automobiles  carries 
with  it  by  implication  the  racing  of  automobiles  in  public 
meets  of  speed  and  endurance  such  as  the  Portola  races  here 
in  question.  Nor  can  we  say  that  the  secretary  of  a  corpora- 
tion engaged  in  selling  automobiles  has  express  or  implied 
authority  to  use  its  name  in  entering  cars  and  to  render  it 
liable  for  the  consequences  thereof.  There  can  be  no  pre- 
sumption that  the  secretary  of  a  corporation  is  clothed  with 
authority  to  do  an  unlawful  act. 

A  further  issue  was  raised  by  the  complaint,  to  wit,  that 
"the  said  Free  carelessly  and  negligently  turned  said  auto- 
mobile off  the  said  road  and  ran  it  into  the  said  orchard  and 
ran  into  and  knocked  down  plaintiff  inflicting  the  injuries" 
complained  of.  This  is  denied  and  it  is  alleged  in  the  an- 
swer that  **  plaintiff  was  negligent  and  careless,  and  assumed 
risks  and  hazards,  together  with  the  dangers  arising  there- 
from in  and  about  the  matters  alleged  in  said  complaint  re- 
ferred to,  which  proximately  contributed  to  and  caused  his 
alleged  injury  and  damage." 

The  evidence  introduced  by  plaintiff  shows,  without  substan- 
tial conflict,  that  the  accident  was  not  due  to  want  of  care  or 
to  the  negligence  of  Free  in  driving  the  car.  It  had  been 
thoroughly  inspected  by  a  competent  mechanician  and  by  Free 
himself,  a  skilled  driver,  who  had  driven  it  in  the  ** try-outs," 
and  was  in  perfect  condition  so  far  as  could  be  detected. 
**When  the  car  reached  the  curve  at  the  orchard,"  mentioned 
in  the  evidence,  **the  steering  knuckle  broke.  .  .  .  The  steer- 
ing knuckle  is  the  part  of  the  steering  apparatus  which  con- 
nects the  front  axle  with  the  steering  gear.  And  that  broke 
as  I  was  making  the  turn.  And  when  that  broke  I  lost  con- 
trol of  the  car  as  far  as  steering  was  concerned.  .  .  .  When 
the  car  reached  this  curve  and  the  steering  knuckle  broke 
the  car  jumped  over  the  curb  and  into  the  orchard.    It 
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plunged  straight  ahead.  I  at  once  threw  on  the  brakes.  The 
rear  wheels  were  as  near  blocked  as  they  could  be.  It  was 
impossible  to  guide  or  direct  the  car  around  the  curve."  This 
is  the  testimony  of  Free  when  called  by  the  plaintiff  and  is 
confirmed  by  the  observation  of  other  witnesses.  Plaintiff 
suggests  in  his  brief  that  there  were  several  theories  as  to 
what  occurred,  **one  that  the  machine  was  driven  too  near  the 
curb ;  that  to  avoid  striking  the  curb  Free  turned  off  the  road 
into  the  orchard  and  the  steering  knuckle  broke  when  the  car 
crossed  the  curb  or  afterwards  in  the  orchard."  This  sug- 
gestion is  based  upon  the  testimony  of  witness  Henderson 
which  we  have  stated  in  connection  with  that  of  other  wit- 
nesses. No  such  theory  can  reasonably  be  predicated  of  Hen- 
derson's testimony.  What  he  observed  is  entirely  consistent 
with  the  testimony  of  Free  given  as  plaintiff's  witness  and  of 
Robinson,  who  was  on  the  car,  and  other  witnesses.  Hender- 
son testified  that  Free  ** tried  to  turn  to  the  left"  which  was 
away  from  the  curb.  There  is  no  dispute  of  the  fact  that 
the  steering  knuckle  broke  when  the  car  was  on  the  curve  and 
it  is  not  unlikely  that  when  that  happened  the  car,  to  Hender- 
son's  observation,  ** seemed  to  be  skidding."  There  is  nothi^ig 
in  Henderson's  testimony  on  which  a  theory  can  be  based  im- 
puting negligence  in  Free's  management  of  the  car. 

Upon  this  branch  of  the  case  the  question  presented  is 
simply  this:  Where  a  person,  as  a  spectator,  voluntarily  at- 
tends an  automobile  race,  for  speed  and  endurance,  upon  a 
public  highway,  and  takes  a  reasonably  safe  position  to  wit- 
ness the  event,  may  he  recover  for  an  injury  inflicted  by  one 
of  the  racing  automobiles  which  did  not  result  from  want 
of  care  in  its  management  by  the  driver,  or  from  any  known 
or  visible  defect  in  the  car,  but  did  result  from  the  unavoid- 
able breaking  of  some  parts  of  the  automobile!  Defendant 
supports  the  negative  of  this  position  by  decisions  of  courts 
of  high  repute.  The  view  we  have  taken  of  the  case  mHkes 
it  unnecessary  to  decide  the  point.  We  content  ourselves  with 
the  citation  of  the  cases  which  have  been  examined  by  ns  and 
appear  to  support  defendant's  contention:  Johnson  v.  City 
of  New  York,  186  N.  Y.  139,  [116  Am.  St.  Rep.  545,  9  Ann. 
Cas.  824,  78  N.  E.  715] ;  Bogart  v.  City  of  New  York,  200 
N.  Y.  379,  [20  Ann.  Cas.  466,  93  N.  E.  937] ;  Heffem  v.  Village 
of  Haverstraw  143  App.  Div.  527,  [128  N.  Y.  Supp.  399J  ; 
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Scanlon  v.  Wedger,  156  Mass.  462,  [16  L.  R.  A.  395,  31  N.  E. 
642] ;  Frost  v.  Josslyn,  180  Mass.  389,  62  N.  E.  469] ;  Dowell 
V.  Guthrie,  99  Mo.  653,  [17  Am.  St.  Rep.  598,  12  S.  W.  900]. 

As  we  do  not  think  there  was  any  evidence  tending  to  show 
that  the  car  was  entered  in  the  race  by  the  authority  or  with 
the  sanction  of  defendant,  our  conclusion  is  that  its  liability 
is  not  proven. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  10, 1914. 


[Civ.  No.  1402.    Second  Appellate  District.— November  12,  1918.] 

BONNIE  ELOUISE  McNUTT,  as  Executrix  of  the  Will  of 
Cyrus  P.  McNutt,  Deceased,  et  al.,  Appellants,  v.  ANTON 
PABST  et  al..  Respondents. 

Appeal — Absence  op  Brieps  and  Oral  Argument — Appirmance. — 
Where  no  oral  argument  is  made  nor  brief  filed  on  an  appeal  from 
a  judgment  and  an  order  refusing  a  new  trial,  the  appellate  court 
will  not  assume  the  burden  of  investigating  the  merits  of  the  ap- 
peal, but  will  affirm  the  judgment  and  order, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben.  Goodrich,  for  Appellants. 

Geo.  L.  Keefer,  for  Respondents. 

THE  COURT. — In  this  cause  the  transcript  on  appeal  was 
filed  in  this  court  on  August  14,  1913.  The  cause  was  placed 
upon  the  regular  calendar  for  oral  argument  and  on  the  call 
of  that  calendar  on  October  28,  1913,  it  was  ordered  to  be  sub- 
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mitted,  no  appearance  being  made  for  oral  argument  by 
connsel  for  appellants  or  respondents.  No  briefs  have  been 
filed  and  the  time  within  which  the  same  are  permitted  to  be 
filed  under  the  rules  of  court  has  long  since  expired  and  no 
order  extending  the  time  for  such  purpose  has  been  asked  fof 
or  made.  Under  such  conditions  an  appellate  court  is  not 
called  upon  to  examine  the  transcript  in  search  of  errors  upon 
which  to  order  a  reversal.  The  presumption  is  that  the  order 
denying  a  new  trial  and  the  judgment  were  properly  made 
and  entered.  While  rule  V  governing  procedure  upon  appeal 
in  the  supreme  court  and  in  this  court  provides  that  an  appeal 
may  be  dismissed,  upon  notice,  for  failure  to  file  the  tran- 
script or  appellant's  points  and  authorities;  even  though  no 
such  motion  be  urged  on  behalf  of  respondent,  as  here,  the 
court  will  nevertheless  not  assume  the  burden  of  investigating 
the  merits  of  the  appeal  where  the  same  is  not  supported  by 
any  argument,  oral  or  printed. 
The  judgment  and  order  are,  therefore,  aflSrmed. 


[Civ.  No.  1159.     Third  Appellate  District— NoTcmber  12,  1913.] 

JULIUS  F.  H.   HEIM  et  al..  Respondents,  v.  FRED  T. 
MOONEY  et  al.,  Appellants. 

Principal  and  Surbtt— Bond  of  BECuysR — Conclusiveness  of  Judg- 
ment OF  Dismissal. — ^Where  the  plaintiff  in  an  action  for  an  in- 
junction  procures  the  appointment  of  a  receiver  as  ancillary  thereto, 
and  subsequently  has  the  action  dismissed,  the  judgment  of  dis- 
missal is  conclusive  against  the  sureties  on  the  bond  of  the  receiver 
that  his  appointment  was  wrongful  or  without  sufficient  cause,  and 
they  become  liable  for  damages  resulting  to  the  defendant  from  the 
receivership. 

APPEAL  from  a  judgement  of  the  Superior  Court  of  Napa 
County  and  from  an  order  refusing  a  new  trial.  Henry  C. 
Qesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  for  Appellants. 

Vogelsang  &  Brown,  and  John  T.  York,  for  Respondents. 
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CHIPMAN,  P.  J. — This  is  an  action  on  a  receiver's  bond. 
Plaintiffs  had  judgment,  from  which  and  from  the  order  deny- 
ing their  motion  for  a  new  trial  defendants  appeal. 

One  John  S.  Noble  commenced  an  action  for  an  injunction, 
in  the  superior  court  of  Napa  County,  against  the  plaintiffs 
in  this  action,  wherein  he  sought  to  procure  the  appointment  of 
a  receiver  pendente  lite,  to  take  and  retain  exclusive  posses- 
sion of  certain  real  and  personal  property  at  the  time  used 
in  the  furniture  and  undertaking  business  by  and  in  the  pos- 
session of  and  belonging  to  them.  The  court  appointed  a 
receiver  in  the  action  on  Noble's  ex  "parte  application  upon 
filing  a  statutory  bond  in  the  sum  of  ten  thousand  dollars,  exe- 
cuted by  Noble  as  principal  and  the  defendants  in  this  action, 
Mooney  and  Davis,  as  sureties.  Thereupon,  the  receiver  en- 
tered upon  the  discharge  of  his  duties  and  took  possession  of 
all  the  property  involved,  excluding  the  plaintiffs  herein 
therefrom.  Later  on  the  court  required  a  further  bond  of 
five  thousand  dollars  to  be  given  and  it  was  executed  by  the 
same  principal  and  sureties  and  was  filed  in  the  action.  Sub- 
sequently, the  defendants  in  that  action  (plaintiffs  herein) 
gave  notice  of  a  motion  to  vacate  and  annul  the  order  so  ap- 
pointing the  receiver,  accompanied  by  certain  aflBdavits.  Be- 
fore the  date  set  for  the  hearing  of  said  motion.  Noble, 
plaintiff  in  said  action,  voluntarily  dismissed  his  action  and 
caused  a  judgment  of  dismissal  to  be  entered  therein.  The 
present  suit  followed  to  recover  damages  sustained  by  reason 
of  the  appointment  of  the  receiver. 

The  court  found  that  plaintiffs  had  been  damaged  in  the 
sum  of  $1,105.80.  No  question  arises  as  to  the  sufficiency  of 
the  evidence  to  sustain  this  finding.  The  court  also  found 
that  Noble,  in  his  said  action,  '*did  wrongfully  and  without 
suflBcient  cause  procure  the  appointment  of  said  receiver  and 
his  continuance  in  office  in  said  action." 

The  judgment  of  dismissal  of  said  action  was  as  follows : 

"Judgment  op  Dismissau 
(''Title  of  Court  and  Cause.) 

**The  plaintiff  herein  having  made  an  order  for  the  dis- 
missal of  the  above  entitled  action  and  the  clerk  having  made 
an  entry  of  dismissal  thereof  in  his  Register  of  Actions, 
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**  Therefore,  by  virtue  of  the  law  and  by  reason  of  the  prem- 
ises aforesaid  (no  trial  in  said  case  having  been  had), 

'*It  is  ordered,  adjudged  and  decreed  that  the  above  en- 
titled case  be  and  the  same  is  hereby  dismissed. 
''Judgment  entered  April  11th,  A.  D.  1907. 
(Seal)  '*N.  W.  Collins, 

*' Clerk  of  the  Superior  Court. 
"Clerk's  oflSce  of  the  Superior  Court,  in  and 
for  the  County  of  Napa,  State  of  California." 

(Endorsed)     ''Filed  April  11th,  1907." 

At  the  trial  defendants  offered  to  prove  the  facts  set  out  in 
the  complaint  and  amended  complaint  in  the  action  brought 
by  Noble  against  the  plaintiffs  herein.  The  court  sustained 
the  objection  of  plaintiffs  to  such  evidence  and  there  was  no 
evidence  introduced  by  either  plaintiffs  or  defendants  in  sup- 
port of  the  averment  of  the  complaint  and  the  finding  of  the 
court  that  the  appointment  of  the  receiver  was  procured 
wrongfully  or  without  sufficient  cause,  except  the  said  judg- 
ment of  dismissal  hereinbefore  set  forth. 

Appellants  assigned  as  error  the  insufficiency  of  the  evi- 
dence to  show  that  the  appointment  of  the  said  receiver  was 
procured  wrongfully  or  without  sufficient  cause.  This  pre- 
sents the  sole  question  in  the  case. 

Section  566  of  the  Code  of  Civil  Procedure  provides,  among 
other  things,  as  follows:  "If  a  receiver  is  appointed  upon  an 
ex  parte  application,  the  court  .  .  .  must  require  from  the 
applicant  an  undertaking  with  sufficient  sureties,  ...  to  the 
effect  that  the  applicant  will  pay  to  the  defendant  all  dam- 
ages he  may  sustain  by  reason  of  the  appointment  of  such 
receiver  and  the  entry  by  him  upon  his  duties,  in  case  the 
applicant  shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause.  ..." 

No  case  is  cited  and  we  have  found  none  where  the  action 
was  on  a  receiver's  bond  after  dismissal  by  the  plaintiff  of  the 
action  in  which  the  bond  was  given.  The  question  is.  Did  the 
dismissal  of  the  action  against  the  plaintiffs  by  Noble  have 
the  effect  to  finally  decide  that  the  appointment  of  the  receiver 
was  procured  wrongfully  or  without  sufficient  cause  t  In  the 
absence  of  an  adjudication  of  the  precise  question  a  solution 
must  be  sought  upon  principle  and  by  resort  to  cases  as  nearly 
analogous  as  may  be. 
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It  is  not  to  be  doubted  that  the  dismissal  of  the  action  in 
which  the  injunction  was  issued  was  a  dissolutibn  of  the  in- 
junction and  the  discharge  of  the  receiver  and  discharged  the 
sureties  on  his  bond  from  any  subsequent  liability.  Their 
engagement  relates  to  that  action  and  none  other  and  when 
it  was  dismissed  all  their  obligations  terminated  except  such 
as  had  already  accrued.  The  fact  that  the  plaintiff,  Noble, 
might  bring  another  similar  action  does  not  concern  the  sure- 
ties in  the  dismissed  action  nor  can  it  affect  their  liability,  for 
their  bond  has  no  relation  to  a  subsequent  action.  We  think 
it  is  equally  true  that,  in  the  absence  of  fraud  or  collusion,  the 
sureties  are  bound  by  the  judgment  against  their  principal  in 
the  proceeding  to  the  extent  of  their  engagements  in  the  bond. 
Had  the  court,  on  a  hearing  on  the  merits,  determined  that 
the  appointment  of  the  receiver  had  been  procured  wrong- 
fully or  without  sufficient  cause,  such  judgment  would  have 
been  conclusive  against  the  sureties.  Mr.  Freeman  says:  "It 
seems  to  be  generally  c6nceded  that  whenever  a  surety  has 
contracted  in  reference  to  the  conduct  of  one  of  the  parties 
in  some  suit  or  proceeding  in  the  courts  he  is  concluded  by  the 
judgment."  (1  Freeman  on  Judgments,  sec.  180  [3d  ed.].) 
The  author  cites  many  examples  of  cases,  such  as  injunction 
bonds ;  sureties  who  have  become  parties  to  a  bond  for  the  de- 
livery of  property  replevined ;  or  to  dissolve  an'  attachment, 
or  to  release  attached  property ;  sureties  upon  the  bond  of  an 
administrator  or  executor — instances,  too,  where  the  respon- 
sibility of  sureties  is  fixed  in  suits  to  which  they  were  not 
parties,  and  in  which  they  were  not  tendered  an  opportunity 
to  defend.  The  rule  is  given  in  Braiden  v.  Mercer,  44  Ohio 
St.  339,  [7  N.  E.  155],  where  many  cases  are  examined.  We 
can  see  no  reason  why  the  rule  should  not  apply  to  sureties 
who  have  engaged  to  answer  for  damages  which  may  result 
from  their  principal  having  procured  the  appointment  of  a 
receiver  wrongfully  or  without  sufficient  cause. 

The  court  cannot  appoint  the  receiver  until  the  undertaking 
is  given  and  in  it  the  sureties  engage  that  if  their  principal 
procures  the  appointment  wrongfully  or  without  sufficient 
cause,  they  will  pay  all  damages  sustained  by  reason  thereof. 
They  distinctly  **  contract  with  reference  to  the  conduct  of 
one  of  the  parties"  to  the  suit. 
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The  question  was  quite  fully  discussed  by  Mr.  Justice 
Brewer,  in  Hoge  v.  Norton,  22  Kan.  374,  which  was  the  case 
of  dissolution  of  an  attachment.  The  court,  however,  did  not 
consider  what  result  would  follow  if  the  record  had  disclosed 
a  dissolution  by  the  voluntary  dismissal  on  the  part  of  the 
plaintiff.  And  this  brings  us  to  the  question  here.  Was  the 
judgment  dismissing  the  action,  upon  the  motion  of  plaintiff, 
determinative  of  the  fact  that  the  appointment  of  the  receiver 
was  procured  wrongfully  or  without  sufficient  cause! 

In  Bowling  v.  Polack,  18  Cal.  626,  the  court  said:  "This  is 
an  action  upon  an  injunction  bond,  and  the  dismissal  of  the 
suit  in  which  the  injunction  was  issued  amounted  to  a  de- 
termination by  the  court  that  the  injunction  had  been  im- 
properly granted.  The  suit  was  dismissed  for  want  of 
prosecution,  and  with  respect  to  the  particular  case,  the  judg- 
ment of  dismissal  had  the  same  effect  upon  the  rights  of  the 
parties  as  would  have  resulted  from  a  judgment  upon  the 
merits.  It  terminated  the  proceedings,  and  by  its  legal  opera- 
tion and  effect  set  aside  and  discharged  the  injunction;  it 
was  the  final  action  of  the  court  operating  directly  upon  the 
injunction,  and  destroying  the  foundation  upon  which  it 
rested.'*  Cases  are  cited  in  which  the  action  was  dismissed 
on  motion  of  the  plaintiff  with  the  same  result.  Continuing, 
said  the  court:  ''Looking  at  the  matter  in  the  light  of  prin- 
ciple, it  would  seem  that  the  failure  of  a  plaintiff  to  prosecute 
his  suit  should  be  regarded  as  a  concession  of  his  inability  to 
maintain  it.  The  issues  are  not  actually  examined  and  passed 
upon,  but  by  his  failure  to  appear  he  virtually  confesses  that 
the  result  of  a  trial  would  be  to  find  them  against  him.  A 
dismissal  under  such  circumstances  must  be  understood  as 
proceeding  upon  this  idea,  and  so  far  as  relates  to  the  case 
itself,  as  determining  everything  involved  in  it.  In  effect,  a 
dismissal  is  a  final  judgment  in  favor  of  the  defendant ;  and 
although  it  may  not  preclude  the  plaintiff  from  bringing  an- 
other new  suit,  there  is  no  doubt  that  for  all  purposes  con- 
nected with  the  proceeding  in  the  particular  action,  the  rights 
of  the  parties  are  affected  by  it  in  the  same  manner  as  if 
there  had  been  an  adjudication  upon  the  merits."  Affirming 
this  case,  in  Lesse  v.  Sherwood,  21  Cal.  152,  164,  it  is  said: 
''A  dismissal  of  the  action  is  a  final  decision  of  the  action, 
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and  it  is  a  final  decision  of  the  action  as  against  all  claims 
made  by  it." 

In  Fowler  v.  Frisbie,  37  Cal.  34,  the  injunction  was  dis- 
solved on  motion  of  the  defendants  but  it  did  not  appear  upon 
what  grounds.  Said  the  court :  **  Standing  alone,  and  without 
explanation,  the  order  was  an  adjudication  that  the  injunc- 
tion ought  not  to  have  issued/*  (See,  also.  Porter  v.  Eopkins, 
63  Cal.  53.) 

In  Asevado  v.  Orr,  100  Cal.  293,  299,  [34  Pac.  777],  Dow- 
ling  V.  Polack  was  aflBrmed.  In  that  case  there  was  a  volun- 
tary dismissal  of  the  action.  Orr  was  not  a  party  to  the  bond 
and  as  to  him  he  was  held  not  liable  on  grounds  in  no  wise 
affecting  the  liability  of  the  sureties.  As  to  them  the  court 
said:  '*The  voluntary  dismissal  of  the  action  by  the  plaintiffs 
had  the  same  effect  as  a  decision  of  the  court  that  they  were 
not  entitled  to  the  injunction." 

In  Frahm  v.  Walton,  130  Cal.  396,  [62  Pac.  618],  Bowling 
V.  Polack  was  again  affirmed.  The  court  said:  *' As  the  volun- 
tary dismissal  of  the  action  by  the  plaintiffs  was  an  admission 
by  them  that  they  were  unable  to  maintain  their  injunction, 
it  must  follow  that,  by  the  terms  of  the  undertaking,  the  de- 
fendants are  entitled  to  recover  from  the  sureties  whatever 
damages  they  have  sustained  by  reason  of  the  injunction." 

In  the  case  last  cited  a  motion  of  defendants  was  pending 
for  the  discharge  of  the  injunction,  as  there  was  here  a  motion 
to  discharge  the  receiver  supported  by  aflBdavits,  but  the  plain- 
tiffs did  not  wait  for  the  hearing  of  the  motion.  The  court 
said  that  plaintiffs  could  not  deprive  the  defendants  of  their 
right  to  compensation  by  ** rushing  to  the  clerk's  office  and 
dismissing  the  action  before  the  court  could  make  an  order 
upon  the  motion." 

In  Lothrop  v.  Southworth,  5  Mich.  436,  it  was  held,  in  an 
injunction  suit,  that  the  surety  was  bound  by  a  decree  against 
his  principal  and  could  raise  no  question  as  to  its  correctness. 
It  was  said  in  this  case  that  the  surety  undertook  that  his 
principal  should  abide  the  judgment  of  the  court.  ''He  can, 
therefore,  raise  no  question  of  the  correctness  of  the  decree, 
nor  impeach  it  in  this  collateral  proceeding."  Similarly,  it 
was  said,  in  Towle  v.  Towle,  46  N.  H.  434:  *'By  signing  the 
bond  in  suit  with  Towle,  the  plaintiff  in  the  suit  in  equity,  the 
securities  voluntarily  assumed  such  a  connection  with  that 
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suit  that  they  are  concluded  by  the  decree  in  it  in  the  present 
suit  upon  the  bond  so  far  as  the  same  matters  are  in  ques- 
tion." 

The  engagement  of  a  surety  on  an  injunction  bond  is  '*tQ 
the  effect  that  he  will  pay  to  the  party  enjoined  such  dam- 
ages ...  as  such  party  may  sustain  ...  if  the  court  finally 
decides  that  the  applicant  was  not  entitled  thereto.''  (Code 
Civ.  Proc.,  sec.  529.)  In  Asevado  v.  Orr,  100  Cal.  293,  299, 
[34  Pac.  777],  the  court  said:  ** Their  (the  sureties)  liability 
depends  simply  upon  proof  that  the  injunction  was  issued, 
that  the  defendants  suffered  damages  thereby,  and  that  the 
court  has  decided  that  the  plaintiff  was  not  entitled  to  the 
injunction.  The  voluntary  dismissal  of  the  action  by  plain- 
tiff had  the  same  effect  as  a  decision  of  the  court  that  they 
were  not  entitled  to  the  injunction."  In  short,  the  judgment 
of  dismissal  on  plaintiffs'  motion  was  conclusive  of  the  fact 
that  the  plaintiffs  were  not  entitled  to  the  injunction  and  the 
sureties  could  not  retry  that  issue  in  an  action  against  them 
on  their  bond.  We  are  unable  to  see  why  the  principle  gov- 
erning these  cases  does  not  and  should  not  apply  to  the  case 
before  us. 

In  the  Kansas  case,  Mr.  Justice  Brewer  points  out  that 
the  view  urged  by  appellant  ''exposes  to  this  possible  result": 

Unless  the  judgment  of  dismissal  is  conclusive  on  the  sure- 
ties as  well  as  upon  the  principal,  as  respects  their  liability 
for  compensatory  damages,  a  retrial  of  the  issue  in  an  action 
on  the  bond  might  result  in  a  verdict,  if  tried  by  a  jury,  in 
favor  of  the  sureties  and  become  final  upon  appeal.  Thus  we 
would  have  two  conflicting  judgments  upon  the  same  issues 
of  fact.  While  such  a  result  may  not  always  be  avoided  it 
should  not  be  allowed  to  happen  unless  imperative  rules  of 
law  would  sanction  it  as  necessary  to  avoid  doing  some  greater 
injustice.  We  do  not  think  it  unreasonable  to  hold  that  the 
sureties  contracted  with  knowledge  that  their  principal  had 
the  right,  and  might  exercise  it,  to  dismiss  his  action,  to  be 
followed  by  such  consequences  as  the  law  would  impose.  The 
pleadings  in  the  original  action  show  that  it  was  brought  to 
enjoin  the  defendants  (plaintiffs  here)  from  interfering  with 
real  and  personal  property  involved.  The  appointment  of 
a  receiver  was  ancillary  to  that  action  and  not  its  main  object. 
It  would  seem  to  us  that  this  furnishes  some  reason  for  apply- 
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ing  the  rule  governing  the  liability  of  sureties  on  the  injunc- 
tion bond.  There  is  no  reason  why  the  rule  in  actions  on 
injunction  bonds  should  prevail  to  allow  the  recovery  of  dam- 
ages upon  the  dismissal  of  the  action  and  deny  it  on  the  re- 
ceiver's bond,  given  in  the  same  action,  unless  the  terms  of  the 
latter  bond  compel  it,  and  we  do  not  think  they  do.  Besides, 
as  intimated  above,  the  appointment  of  the  receiver  neces- 
sarily depends  upon  the  right  to  the  injunction  and  when 
that  right  is  swept  away  it  carries  with  it  all  justification  for 
appointing  the  receiver.  If  the  injunction  was  improperly 
issued  it  must  follow  that  the  appointment  of  the  receiver 
was  without  sufScient  cause. 

Appellant  cites  many  cases  illustrating  the  liability  of  sure- 
ties on  official  bonds.  These  cases  are  not  in  point.  In  those 
cases  the  sureties,  as  was  said  in  Pico  v.  Webster,  14  Cal.  202, 
[73  Am.  Dec.  647],  cited  by  appellant,  "undertake  in  general 
terms  that  the  principal  will  perform  his  official  duties." 
The  sureties  do  not  undertake  that  the  principal  will  perform 
a  specific  act  in  a  particular  way.  The  acts  of  public  officers 
performed  in  official  capacities  are  not  in  the  same  class  with 
the  acts  of  a  principal  in  a  judicial  proceeding  for  which  sure- 
ties stand  sponsor. 

Oases  cited  by  appellant  for  malicious  prosecution  and  the 
like  are  not  in  point.  No  question  of  motive  or  probable  cause 
is  here  involved.  {Asevado  v.  Orr,  100  Cal.  293,  [34  Pac 
777].) 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  January  10,  1914. 
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[Crim.  No.  308.     Second  Appellate  District. — November  13,  1913.] 

THE  PEOPLE,  Appellant,  v.  BENJAMIN  F.  OSTRANDER, 

Respondent. 

BuROLABT — Breaking  and  Entkt — Intention. — One  who  breaks  and 
enters  a  boat-house  to  obtain  a  place  for  his  companion  to  rest  is 
not  guilty  of  burglary. 

Id. — New  Trul — Review  of  Obdek  Granting. — ^Where  a  conviction  for 
burglary  is  had  on  conflicting  evidence,  an  order  of  the  trial  court 
granting  a  new  trial  will  not  be  disturbed  on  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  granting  a  motion  for  a  new  trial.  W.  A. 
Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  George  Beebe,  Deputy  At- 
torney-General, H.  S.  Utley,  and  W.  Wirt  Francis,  for  Appel- 
lant. 

Bobbins  &  Bauer,  for  Respondent. 

JAMES,  J. — Defendant  was  charged  by  an  information 
filed  by  the  district  attorney  of  the  county  of  San  Diego  with 
having,  on  or  about  the  twenty-fourth  day  of  April,  1913,  in 
said  county,  committed  the  crime  of  burglary.  More  partic- 
ularly stated,  the  information  charged  that  defendant  at  the 
time  and  place  mentioned  entered  a  certain  building  known 
as  the  Z.  L.  A.  C.  Bowing  Club  with  intent  therein  to  commit 
the  crime  of  larceny.  A  trial  was  had  before  a  jury  and  a 
verdict  of  guilty  of  burglary  of  the  first  degree  was  returned. 
Defendant  thereafter  moved  that  a  new  trial  be  granted  him 
upon  several  grounds,  one  of  which  was  that  the  verdict  was 
contrary  to  the  evidence.  By  a  general  order  the  trial  judge 
granted  this  motion  and  the  people  have  appealed. 

The  evidence  showed  that  the  defendant  was  apprehended 
by  an  officer  immediately  after  he  had  removed  a  pane  of  glass 
from  a  door  of  the  building  of  the  rowing  club  and  eflPected 
an  entrance  into  one  of  the  rooms.  It  was  shown  that  some 
person  had  on  several  prior  occasions  broken  into  the  build- 
ing and  into  certain  lockers  used  by  members  of  the  club, 
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from  which  various  articles  were  stolen.  The  defendant  on 
his  own  behalf  offered  himself  as  a  witness  and  admitted  hav- 
ing broken  the  glass  and  entered  the  building.  He  testified 
that  he  had  accompanied  a  young  woman  for  a  promenade 
and  that  while  on  this  expedition  he  and  the  woman  had  gone 
down  to  the  rowing  club  house;  that  the  girl  said  she  was 
tired  and  wanted  to  sit  down,  and  that  he  tried  the  door,  in- 
tending to  enter  the  building  only  for  the  purpose  of  allow- 
ing the  girl  to  rest,  and  upon  finding  the  door  locked  broke 
the  pane  of  glass  and  so  effected  an  entrance.  To  make  out 
the  offense  charged  in  the  information  it  was  essential  that 
the  defendant  had  the  intent  to  commit  the  crime  of  larceny 
at  the  time  he  entered  the  building.  This  intent  he  denied 
having  had  and  offered  as  a  reason  for  his  act  the  explana- 
tion just  referred  to.  The  trial  judge  was  called  upon  to  re- 
view the  testimony  in  determining  whether  the  verdict  was 
sustained  by  the  evidence,  and  he  evidently  gave  credit  to  the 
statement  made  by  the  defendant.  It  may  be  remarked  that 
as  the  testimony  appears  in  the  cold  record,  the  explanation 
made  by  defendant  is  hardly  worthy  of  credence,  particularly 
as  no  young  woman  was  seen  or  heard  to  be  about  the  club 
house  at  the  time  of  defendant's  arrest;  still,  having  seen 
and  heard  the  witnesses,  the  trial  judge  was  authorized  and 
required  to  draw  his  conclusions  as  to  the  suflBciency  of  the 
evidence  to  sustain  the  conviction,  and  in  such  a  case  this 
court  cannot  interfere  with  his  determination  of  that  matter. 
There  was  a  conflict  of  evidence,  and  therefore  on  this  appeal 
a  question  of  law  is  not  presented. 
The  order  is  afiSrmed. 

Conrey,  P.  J.,  and  Shaw,  3".^  concurred. 


[Cir.  No.  1412.     Second  Appellate  District. — ^November  14,  1913.] 

KATE  MEDLIN,  Respondent,  v.  M.  SPAZIER,  Appellant. 

Neouoenge  —  What  Constitutes  —  Oiboumstances  of  Case. — ^Negli- 
gence is  a  comparative  term,  and  hence  the  degree  of  care  which  in 
one  case  would  constitute  negligence  might  in  another  be  deraied 
the  exercise  of  more  than  prudence.  Of  necessity  the  question  pre- 
sented is  nearly  always  one  of  fact  for  the  jury  to  determine  from 
the  circumstances  surrounding  the  case. 
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Id. — Automobile  Collidino  With  Person  Alightino  from  Street-car. 
Where  a  city  ordinance  provides  that  drivers  shall  not  operate  their 
vehicles  within  four  feet  of  the  lowest  step  of  a  street-car  which  is 
taking  on  or  letting  off  passengers,  a  passenger  alighting  from  a 
car  has  the  right  to  assume  that  the  ordinance  will  be  observed. 
She  is  not  required,  while  in  the  protected  zone,  to  look  up  and  down 
the  street  for  approaching  vehicles,  and  if  she  is  struck  by  an  auto- 
mobile, her  failure  to  so  look  cannot  be  urged  as  contributory  negli- 
gence in  her  action  for  resulting  injuries. 

Id.— Witness  False  in  Part — Refusal  of  Instructions  Respecting. — 
The  refusal  of  the  court  in  such  action  to  instruct  the  jury  at  the 
request  of  the  defendant  that  a  "witness  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  others,''  while  erroneous,  when  wit- 
nesses for  the  plaintiff  have  testified  that  the  defendant's  automo- 
bile was  running  at  the  time  of  the  accident  but  witnesses  for  the 
defendant  have  testified  that  the  automobile  was  standing  still,  is 
not  reversible  error,  where  it  is  apparent  from  the  verdict  that  the 
jury  did  not  believe  the  testimony  of  the  defendant's  witnesses. 

Id. — Witness  False  in  Part — Importance  of  Instruction  Concern- 
ing.— An  instruction  that  a  '^witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others,"  belongs  to  that  class  of  instruc- 
tions which  pertain  to  mere  commonplace  matters  that  jurors  are 
presumed  to  know  about  and  act  upon  in  the  absence  of  being 
instructed  thereon.  Hence  if  not  prejudicial  to  tiie  case  of  the 
complaining  party,  neither  the  giving  nor  the  refusing  of  sneh  in- 
struction will  be  held  ground  for  reversaL 

D). — ^Refusal  to  Give  Instructions  Covered  by  Other  Instructions. — 
The  refusal  of  the  court  to  give  several  instructions  touching  the 
question  of  contributory  negligence,  as  requested  by  the  defendant, 
is  not  error,  if  they  are  covered  by  other  instructions  given. 

Id. — Possession  of  Faculties  by  Plaintiff— &fu8al  of  Instruction 
Regarding. — Instructions  to  the  effect  that  the  defendant  had  a 
right  to  assume  that  the  plaintiff  was  in  full  possession  of  her  facul- 
ties of  sight  and  hearing,  unless  he  had  notice  to  the  contrary,  was 
properly  refused,  if  there  was  no  claim  that  the  plaintiff  was  not 
in  full  possession  of  such  faculties,  or  that  by  reason  of  the  want 
thereof  any  greater  duty  devolved  upon  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis,  Lantz  &  Wood,  for  Appellant. 

H.  Q.  Redwine,  for  Respondent. 
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SHAW,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  reason  of  de- 
fendant's negligence  in  operating  an  automobile  which  struck 
plaintiff  as  she  alighted  from  a  street-car.  Defendant  an- 
swered, denying  the  alleged  negligence  on  his  part,  and  as  a 
separate  defense  alleged  that  plaintiff  was  guilty  of  contrib- 
utory negligence. 

The  case  was  tried  by  a  jury  the  verdict  of  which  was  in 
favor  of  plaintiff,  in  accordance  with  which  judgment  was 
entered  in  her  favor.  Defendant  prosecutes  this  appeal  from 
the  judgment  and  from  an  order  denying  his  motion  for  a 
new  trial. 

About  2  o'clock  in  the  afternoon,  plaintiff  was  a  passenger 
on  a  street-car  traveling  north  on  Spring  Street  in  Los  Ange- 
les. At  the  intersection  of  Sixth  Street,  where  the  car 
stopped,  she  with  others  alighted  from  the  rear  exit  of  the 
car  on  the  east  side  of  the  street,  intending  to  cross  the  drive- 
way to  the  sidewalk,  at  which  time  she  collided  with  an  auto 
operated  by  defendant  traveling  north  on  said  east  side  of  the 
street,  was  knocked  down  and  sustained  the  injuries  upon 
which  the  claim  for  damages  is  based. 

There  was  evidence  tending  to  prove  that  defendant  in 
operating  the  auto  gave  no  warning  of  his  approach,  and  vio- 
lated the  city  ordinance  in  that,  while  attempting  to  pass  the 
street-car,  which  had  stopped  for  the  purpose  of  taking  on 
and  letting  off  passengers,  he  neglected  to  keep  his  vehicle  at 
least  four  feet  from  the  lowest  step  of  the  car. 

Notwithstanding  such  showing  of  negligence  on  the  part  of 
defendant,  appellant  claims  that  the  evidence  as  a  matter  of 
law  shows  that  the  injury  to  plaintiff  was  due  to  her  own  neg- 
ligence, for  the  reason  that  she  did  not  look  down  the  street 
in  the  direction  of  the  approaching  auto  when  she  got  off  the 
car.  This  contention  is  without  merit.  Negligence  is  a  com- 
parative term,  and  hence  the  degree  of  care  which  in  one  case 
would  constitute  negligence  might  in  another  be  deemed  the 
exercise  of  more  than  prudence.  Of  necessity  the  question 
presented  is  nearly  always  one  of  fact  for  the  jury  to  deter- 
mine from  the  circumstances  surrounding  the  case.  (King 
V.  Oreen,  7  Cal.  App.  473,  [94  Pac.  777].)  Moreover,  the 
evidence  clearly  tends  to  prove  that  the  car  had  stopped  at  the 
usual  place  and  passengers  were  getting  on  and  off  the  same ; 
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that  plaintiff  was  within  four  feet  of  the  lower  steps  of  the 
car,  within  which  zone  defendant  was  by  ordinance  prohibited 
from  running  his  auto;  that  the  auto  was  being  run  within 
about  two  feet  of  such  steps.  *'The  general  rule  is  that  every 
person  has  a  right  to  presume  that  every  other  person  will 
perform  his  duty  and  obey  the  law,  and  in  the  absence  of 
reasonable  ground  to  think  otherwise  it  is  not  negligence  to 
assume  that  he  is  not  exposed  to  danger  which  can  come  to 
him  only  from  violation  of  law  or  duty  by  such  other  per- 
son." (29  Cyc.  516.)  Plaintiff  had  the  right  to  assume  that 
while  within  such  zone  she  occupied  a  position  of  safety,  and 
in  the  absence  of  any  warning  or  reason  to  believe  that  de- 
fendant would  violate  the  city  ordinance,  she  was  not  negli- 
gent in  failing  to  look  up  and  down  the  street  when  she 
alighted  from  the  car  to  see  if  the  drivers  of  approaching 
vehicles  were  operating  same  on  that  part  of  the  street  upon 
which  they  were  prohibited  from  traveling.  Contributory 
negligence  cannot  be  predicated  upon  the  assumption  that  one 
will  violate  the  law ;  hence  plaintiff  was  not  negligent  in  fail- 
ing to  look  in  order  to  see  if  defendant  was  running  his  auto 
within  what  was  prescribed  as  the  zone  of  safety  for  passen- 
gers alighting  from  the  car.  Being  lawfully  there,  she  had 
the  right  to  assume  that  for  the  time  being  she  would  be  as 
safe  from  collision  with  automobiles  as  she  would  be  upon 
the  sidewalk. 

The  refusal  of  the  court  to  instruct  the  jury  that  a  ''wit- 
ness false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others"  is  assigned  as  error.  The  testimony  of  plaintiff  and 
three  of  her  witnesses,  to  the  effect  that  defendant's  auto  was 
rimning  at  the  time  when  the  collision  occurred,  is  flatly  con- 
tradicted by  defendant  and  three  of  his  witnesses,  who  testi- 
fied that  at  the  time  the  auto  was  standing  still  and  that 
plaintiff  was  not  struck  by  it  but  fell  in  front  of  the  auto. 
Section  2061  of  the  Code  of  Civil  Procedure,  provides  that 
*'on  all  proper  occasions"  the  jury  "are  to  be  instructed  by 
the 'court"  .  .  .  ''that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others."  We  entertain  no 
doubt  that  the  case  at  bar,  by  reason  of  a  direct  conflict  of 
testimony  adduced  upon  a  material  fact,  was  a  proper  occa- 
sion for  the  giving  of  the  instruction  requested,  and  the  court 
erred  in  its  refusal  to  give  it.     (Thomas  v.  Gates,  126  Cal.  4, 
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[58  Pac.  315].)  Such  instruction,  however,  belongs  to  that 
class  of  instructions  which  are  said  to  pertain  to  mere  com- 
monplace matters  that  jurors  are  presumed  to  know  about  and 
act  upon  in  the  absence  of  being  instructed  thereon.  (People 
V.  Delucchi,  17  Cal.  App.  96,  [118  Pac.  935].)  Hence,  if  not 
prejudicial  to  defendant's  case,  neither  the  giving  nor  refusal 
of  them  will  be  held  to  be  a  ground  of  reversal.  (People  v. 
Corey,  8  Cal.  App.  728,  [97  Pac.  907],  and  cases  there  cited.) 
It  is  apparent  from  the  verdict  returned  that  the  jury  did  not 
believe  the  testimony  of  defendant's  witnesses,  to  the  effect 
that  when  plaintiff  alighted  from  the  car  the  auto  was  not 
running,  but  standing  several  feet  away  by  the  street  curb. 
Clearly  the  jury  was  satisfied  that  the  testimony  of  defendant 
and  his  witnesses  was  willfully  or  otherwise  false.  This  being 
true,  it  is  impossible  to  perceive  how  defendant's  substantial 
rights  could  have  been  prejudiced  by  the  refusal  to  give  the 
instruction.  In  our  opinion,  had  it  been  given,  the  verdict 
must  necessarily  have  been  the  same.  Under  section  475  of 
the  Code  of  Civil  Procedure,  error  is  not  presumed  to  be  prej- 
udicial, and  it  is  made  the  duty  of  the  court  to  disregard  any 
error  or  instruction  which  in  the  opinion  of  the  court  does  not 
affect  the  substantial  rights  of  the  parties. 

The  refusal  of  the  court  to  give  several  instructions  touch- 
ing the  question  of  contributory  negligence,  as  requested  by 
defendant,  is  assigned  as  error.  In  so  far  as  these  instruc- 
tions stated  the  law  applicable  to  the  case,  the  matters  con- 
tained therein  were  fully  covered  by  instructions  given  upon 
the  law  of  contributory  negligence.  Instruction  **M,"  to  the 
effect  that  defendant  had  a  right  to  assume  that  plaintiff  was 
in  full  possession  of  her  faculties  of  sight  and  hearing,  unless 
he  had  notice  to  the  contrary,  was  properly  refused  because 
there  was  no  claim  that  plaintiff  was  not  in  full  possession  of 
such  faculties,  or  that  by  reason  of  the  want  thereof  any 
greater  duty  devolved  upon  defendant.  Instruction  *'C,"  to 
the  effect  that  it  was  the  duty  of  plaintiff  when  she  alighted 
from  the  car  to  exercise  her  faculties  of  sight  and  heariD()j  in 
order  to  apprise  herself  of  danger,  and  that  to  look  in  a  care- 
less manner  was  as  negligent  as  not  to  look  at  all,  and  that  if 
she  could  by  looking  have  known  of  the  approach  of  the  auto- 
mobile it  was  negligent  not  to  look  was  properly  refused  be- 
cause it  failed  to  state  the  law  applicable  to  the  case.    As  we 
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have  seen,  it  was  shown  by  the  evidence  that  the  collision  oc- 
curred while  the  plaintiff  was  within  the  protected  zone, 
within  which  defendant  was  prohibited  by  ordinance  from 
running  his  auto,  and  hence  imprudence  and  want  of  care 
cannot  be  predicated  upon  the  fact  that  plaintiff  did  not  as- 
sume a  violation  of  law  on  the  part  of  defendant. 

The  record  discloses  no  prejudicial  error,  and  the  judgment 
and  order  appealed  from  are,  therefore,  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  4,  1913,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  13,  1914. 


[Civ.  No.  1354.    Second  Appellate  District.—NoTember  14,  1913.] 

JAMES  P.  YOUNG,  Appellant,  v.  KITTIE   E.  YOUNG, 

Respondent. 

DiYOBCB — Conflict  in  Evn>ENGE — ^Dknial  or  Dbcbes — Appeal. — ^Where 
the  evidence  is  eonflicting  in  an  action  by  a  husband  for  a  divorce 
on  the  ground  of  desertion  by  reason  of  his  wife's  persistent  refusal 
to  have  reasonable  matrimonial  intercourse  with  him,  a  judgment 
denying  a  divorce  wiU  be  affirmed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  decree  of  divorce.  Charles  Mon- 
roe, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Trask,  Norton  &  Brown,  for  Appellant. 

JAMES,  J. — Plaintiff  has  appealed  from  a  judgment  deny- 
ing him  a  decree  of  divorce.    Defendant  did  not  make  an- 
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swer  to  the  complaint,  and  after  hearing  the  evidence  offered 
by  the  plaintiff,  and  other  evidence  which  was  introduced 
upon  the  court's  own  motion,  judgment  was  entered  denying 
the  relief  prayed  for. 

The  parties  to  the  action  were  married  in  the  year  1882  and 
there  were  bom  to  them  three  children,  the  youngest  of  whom 
at  the  tii^e  this  action  came  on  for  trial  was  22  years  of  age. 
The  wife  was  of  the  age  of  about  45  and  was,  so  far  as  the 
evidence  showed,  with  the  exception  of  an  item  thereof  which 
will  be  noticed  later,  a  strong,  vigorous,  healthy  woman.  As 
cause  for  divorce  plaintiff  assigned  the  ground  of  extreme 
cruelty  and  further  charged  that  defendant  had  for  more  than 
a  year  prior  to  the  commencement  of  the  action  been  guilty 
of  desertion  by  reason  of  her  persistent  refusal  to  have  reason- 
able matrimonial  intercourse  with  him.  Without  dispute,  at 
all,  the  evidence  showed  that  for  at  least  seven  years  the  de- 
fendant had  refused  to  live  with  the  plaintiff  as  his  wife, 
although  during  the  whole  of  that  time  he  had  contributed  to 
her  support  and  had  in  fact  wholly  supported  her  out  of  his 
earnings  as  a  railway  conductor,  which  amounted  to  about  the 
sum  of  eighty-four  dollars  per  month.  While  the  plaintiff 
was  being  first  examined  as  a  witness,  the  trial  judge  inquired 
of  him  as  to  whether  his  wife  was  present  in  court,  and  he 
replied  that  she  was  not.  Later  when  the  judge  stated  that 
he  desired  to  have  the  defendant  present  so  that  he  might  in- 
terrogate her  and  would  continue  the  hearing  for  the  purpose 
of  securing  her  presence,  the  plaintiff  then  stated  that  she  was 
in  court.  This  conduct  of  the  plaintiff  in  first  denying  that 
his  wife  was  present  and  afterward  admitting  that  she  was  in 
the  court-room  seems  to  have  had  great  weight  in  determining 
the  cause  against  him,  although,  as  the  record  is  here  pre- 
sented, there  appears  to  have  been  abundant  excuse  for  his 
first  assertion  that  his  wife  was  not  in  the  court-room. 
She  came  wearing  spectacles  which  she  was  not  in  the  habit 
of  wearing,  and  wore  a  veil  over  her  face.  Plaintiff  in  ex- 
planation of  his  divergent  statements  told  the  court  that  he 
had  not  at  first  recognized  his  wife  in  that  disguise,  and  her 
own  daughter,  who  appeared  to  be  more  favorably  disposed 
toward  her  mother  than  toward  the  plaintiff,  testified  to  the 
effect  that  she  did  not  recognize  her  mother  when  she  first 
looked  about  the  court-room.    The  wife  when  called  as  a  wit- 
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neB8  admitted  that  she  had  only  had  the  spectacles  about 
a  week  and  had  never  during  the  whole  period  of  her  life  prior 
thereto  had  any  need  to  use  articles  of  that  kind.  The  evi- 
dence showed  a  most  pronounced  state  of  inharmony  existing 
between  plaintiff  and  defendant.  This  condition  was  attribu- 
table to  the  persistent  refusal  of  the  defendant  to  live  with 
the  plaintiff  as  his  wife.  The  general  conduct  of  the  defend- 
ant toward  the  plaintiff  tended  to  show  that  she  had  no  affec- 
tion for  him,  and  that  she  merely  continued  to  occupy  the 
home  which  he  provided  in  order  that  she  might  be  thus  sup- 
ported at  his  expense.  In  order  to  justify  her  attitude  toward 
her  husband,  after  having  the  admission  drawn  from  her  on 
the  witness-stand  that  she  had  practically  lived  separate 
from  him  for  seven  years,  she  testified  that  her  physical  con- 
dition was  not  such  as  to  permit  her  to  do  otherwise.  She 
further  said:  VI  am  never  free  from  a  woman's  complaint." 
This  testimony  furnished  the  one  single  item  of  proof,  and 
the  only  item  of  proof,  upon  which  the  trial  judge  could  base 
a  denial  of  the  plaintiff's  prayer  for  relief.  As  contradict- 
ing this  bare  assertion  of  the  defendant  as  to  her  physical  con- 
dition was  the  admission  made  by  her  that  she  had  only 
needed  the  services  of  a  physician  once  or  twice  during  a 
period  of  many  years ;  the  statement  of  a  neighbor  who  testi- 
fied that  the  defendant  had  admitted  to  her  that  she  was  not 
acting  toward  plaintiff  as  his  wife,  stating  as  her  reason  there- 
for that  she  ''hated  him"  (defendant  first  said  that  she  did 
not  remember  whether  she  made  this  statement,  but  when 
pressed  for  a  more  positive  answer  replied  that  she  had  not 
so  stated) ;  there  was  the  wife's  further  testimony  that  she 
weighed  about  one  hundred  and  sixty-three  pounds,  and  the 
testimony  of  the  husband  that  she  had  never  had  any  severe 
sickness  of  any  kind  and  had  never  placed  her  refusal  to  live 
with  him  as  his  wife  upon  the  ground  of  her  physical  inability 
so  to  do.  Further,  when  defendant  was  asked  whether  she 
was  willing  to  submit  herself  to  the  examination  of  a  physi- 
cian to  be  selected  by  the  court,  she  demurred  and  the  court 
then  interrupted  and  said  that  he  would  not  order  such  ex- 
amination in  that  kind  of  a  case.  It  was  upon  this  state  of 
the  evidence  that  the  trial  judge  in  summing  up  said:  "They 
are  conflicting  about  their  testimony.  So  far  as  the  testimony 
is  concerned,  I  don*t  put  very  much  credence  in  it,  from  the 
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fact  that  plaintiff  sat  here  on  the  witness-stand  and  said  he 
did  not  know  his  wife,  although  she  had  a  thin  veil  on  and 
glasses."  So  far  as  the  matter  of  credibility  of  the  plaintiff 
was  concerned,  his  credibility  was  not  called  in  question  as  to 
any  of  the  main  facts  of  the  case,  for  upon  such  there  was  no 
dispute  of  any  kind  whatsoever.  There  was  then  only  the 
statement  of  the  wife,  as  before  indicated,  given  in  excuse  for 
her  conduct,  that  her  physical  condition  was  not  such  as  to 
make  a  closer  relation  with  her  husband  advisable.  This  is 
the  one  solitary  issuable  fact  upon  which,  considering  the 
charge  of  desertion,  there  can  be  said  to  have  been  a  conflict. 
The  rule,  however,  which  precludes  an  appellate  court  from 
interfering  with  the  conclusions  of  a  trial  judge  where  there 
is  any  conflict  of  evidence  must  compel  here  an  order  aflSrm- 
ing  the  judgment.  While  the  evidence  which  created  the  con- 
flict upon  the  point  discussed,  as  presented  by  the  record, 
appears  meager,  and  while  it  does  seem  that  the  trial  judge 
allowed  the  fact  that  plaintiff  did  not  at  once  recognize  his 
wife  in  the  court-room,  to  influence  his  decision  on  the  main 
issue,  still  it  must  nevertheless  be  said  that  there  was  some 
evidence  which  sustains  the  judgment.  The  charge  of  ex- 
treme cruelty  has  not  been  noticed  in  this  discussion,  and 
as  to  that  charge  it  is  sufficient  to  say  that  the  evidence  of- 
fered in  support  of  this  count  in  the  complaint  was  of  such 
a  nature  as  to  entirely  warrant  the  trial  judge  in  determining 
that  cause  of  action  adversely  to  plaintiff. 

For  the  reaisons  stated,  the  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  13,  1914. 
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[CiT.  No.  1161.    TMrd  Appellate  District.— November  15,  1913.] 

KARL  EMIRZIAN,  Respondent,  v.  SOSEI  ASATO,   Ap- 
pellant. 

SPICIFIO  PiRrORMANGS — CONTRACT  TO  GROW  AKD  SkLL  ORANQE  TREES. — 

Where  one  breaks  Ms  contract  to  grow  and  sell  nursery  orange  trees 
of  a  kind  which  can  be  bought  in  the  market  at  the  place  where  the 
agreement  is  made,  the  buyer  cannot  maintain  an  action  for  specific 
performance  against  the  seller  and  have  him  enjoined  from  dispos- 
ing of  the  trees  to  others;  the  remedy  is  an  action  at  law  for 
damages. 

Id.— Brbach  of  Agreement  to  Sell  Chattels — Remedies. — ^There  is 
a  presumption  that  the  breach  of  an  agreement  to  transfer  personal 
property  can  be  relieved  by  pecuniary  compensation;  and  where  the 
breach  of  such  a  contract  can  be  thus  compensated,  an  injunction 
will  not  be  granted  to  prevent  the  breach. 

!]>. — Personal  Service — Speouio  Performance  of  Contract  Respect- 
ing.— Performance  of  an  obligation  to  render  personal  service  can- 
not be  specifically  enforced. 

Id, — Contract  Relating  to  Chattels  —  Specific  Performance. — In 
general  a  court  of  equitable  jurisdiction  will  not  decree  the  specific 
performance  of  a  contract  relating  to  the  transfer  of  personal  prop- 
erty which  has  a  market  value  and  no  special  or  unique  value,  and 
which  is  bought  and  sold  in  the  open  market.  The  remedy  at  law 
is  sufficient,  since,  with  the  unpaid  purchase  money  and  the  moneys 
recovered  by  action,  the  buyer  can  purchase  in  the  open  market 
property  of  the  same  character  as  that  contracted  for,  if  the  seller 
is  in  fault. 

iDu— Offer  of  Performance  by  Defendant— Refusal  of  Acceptance — 
Finding. — ^Where  in  an  action  for  the  specific  performance  of  a 
contract  to  grow  and  sell  nursery  orange  trees  the  seller  alleges  offer 
of  performance  and  refusal  of  acceptance,  he  is  entitled  to  a  finding 
upon  such  issue. 

Id. — ^Finding  on  Material  Issue — Failure  to  Make. — A  failure  to  find 
on  a  material  issue  demands  a  reversal  of  the  case,  and  a  judgment 
based  upon  findings  which  do  not  determine  all  the  material  issues 
ii  a  decision  against  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    Geo.  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  Cosgrave,  for  Appellant. 

W.  D.  Crichton,  and  C.  K.  Bonestell,  for  Respondent 
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CHIPMAN,  P.  J. — This  is  an  action  to  enforce  the  specific 
performance  of  a  written  contract  to  deliver  certain  (nur- 
sery) orange  trees;  to  enjoin  defendant,  during  the  pendency 
of  the  action,  from  disposing  of  said  trees  otherwise  than  as 
provided  in  said  contract;  for  damages  resulting  from  de- 
fendant's failure  to  properly  care  for  said  trees;  and  for  such 
further  relief  as  may  be  proper  in  the  premises. 

A  jury,  called  to  try  the  issues  of  fact,  returned  a  general 
verdict  for  the  defendant.  On  motion  of  plaintiff  the  court 
set  aside  the  verdict  and  gave  its  decision  in  favor  of  plaintiff. 

The  contract  of  which  specific  performance  was  sought  was 
entered  into  June  8,  1909,  by  which  first  party  (plaintiff) 
agreed  to  buy  and  second  party  (defendant)  agreed  to  sell 
*'4,(X)0  Washington  orange  trees,  more  or  less,  for  the  sum  of  . 
twenty-five  cents  per  tree  as  follows,  to  wit:  Party  of  the 
second  part  will  immediately  at  his  place  of  business  in  the 
town  of  Centerville,  Fresno  County,  California,  proceed  to 
put,  cultivate  and  care  for  said  orange  trees  for  a  period  of 
one  year  from  date,  whereon,  and  of  which  time,  party  of  the 
first  part  will  select  from  the  body  of  the  orange  trees,  so 
grown  by  the  party  of  the  second  part  4,(X)0  orange  trees,  all 
of  which  must  be  good,  strong,  healthy  trees  and  over  two  feet 
high,  after  which  time  party  of  the  iBrst  part  shall  pay  the 
party  of  the  second  part,  reasonable  value  for  any  services, 
necessary  to  care  for  said  trees  for  one  year  more,  whereby  on 
and  in  the  month  of  June,  1911,  said  party  of  the  second  part 
agrees  carefully  and  in  a  workmanlike  manner  ball  all  of  the 
said  trees  and  place  the  same  in  proper  condition  to  be  delivered 
to  party  of  the  first  part.  Party  of  the  first  part  to  arrange 
the  sacks  suflBcient  for  said  balling  and  party  of  the  first  part 
agrees  to  pay  party  of  second  part  sum  of  twenty-five  dollars 
cash  on  execution  and  delivery  of  this  agreement,  the  sum  of 
one  hundred  dollars,  on  or  before  ninety  days  from  date,  the 
remainder  of  the  purchase  price  to  be  paid  when  the  said 
trees  are  accepted  and  delivered  to  the  party  of  the  first 
part." 

In  plaintiff's  second  amended  and  supplemental  complaint 
it  is' further  shown:  That  defendant  planted  four  thousand 
orange  trees  pursuant  to  said  contract  and  proceeded  to  care 
for  the  same ;  that,  in  June,  1910,  plaintiff  was  ready  and  will- 
ing '*to  select  from  the  body  of  the  orange  trees  so  grown  by" 
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defendant;  but  that  none  of  said  trees  were  oyer  one  foot  high 
and  "defendant  requested  plaintiff  to  wait  another  year  to 
make  such  selection,"  defendant  to  continue  the  care  of  the 
same,  "to  all  of  which  plaintiff  agreed";  that,  in  June,  1911, 
plaintiff  selected  two  thousand  six  hundred  from  among  said 
four  thousand  trees  and  agreed  to  take  the  same  provided 
defendant  would  cultivate  and  care  for  the  same  until  the 
month  of  March,  1912,  and  it  was  then  agreed  orally  that  the 
trees  should  remain  in  the  ground,  defendant  to  continue  to 
care  for  them  until  March,  1912,  and  that  plaintiff  and  de- 
fendant should  enter  into  a  written  contract  modifying  the 
terms  of  the  original  agreement  extending  the  time  one  year, 
and  thereafter  defendant  refused  to  sign  said  agreement  and 
refused  to  cultivate  or  care  for  said  trees  or  to  deliver  them  or 
any  of  them  and  threatened  to  sell  to  otheip  parties ;  that  plain- 
tiff has  at  all  times  been  ready  and  willing  to  pay  the  reason- 
able value  of  defendant's  services  in  and  about  the  planting 
and  cultivating  said  trees  and  has  fully  performed  all  the 
conditions  of  said  agreement  by  him  agreed  to  be  performed ; 
that  defendant  has  failed  to  care  for  said  trees,  by  reason 
whereof  and  by  reason  of  damage  from  frost  many  have  died ; 
that  the  price  agreed  to  be  paid  was  just  and  adequate  and 
that  in  the  event  plaintiff  should  "be  unable  to  obtain  said 
trees,  he  will  be  damaged  in  the  sum  of  $4,000,  by  reason  of 
the  fact  that  'he  will  be  hereafter  unable  to  purchase  trees  of 
the  same  character  as  those  agreed  to  be  furnished  to  him  by 
defendant,  at  less  than  $1.00  each  in  the  open  market";  that 
defendant  is  insolvent  and  unable  to  respond  in  damages  to 
a  greater  sum  than  five  hundred  dollars.  Wherefore  plaintiff 
prays  the  decree  of  the  court  directing  defendant  to  deliver 
said  trees  to  plaintiff  as  provided  in  said  contract;  that  de- 
fendant be  enjoined  from  disposing  of  any  portion  of  said 
trees  otherwise  than  as  provided  in  said  contract;  "that  de- 
fendant be  compelled  to  pay  such  damages  as  may  result  from 
his  failure  to  properly  care  for  and  cultivate  said  trees"  and 
for  such  other  relief  as  may  be  proper  in  the  premises. 

Defendant  denied  the  material  averments  of  the  complaint 
except  as  to  the  making  of  the  contract  of  1908 ;  denied  that 
the  price  was  adequate  or  just  or  reasonable;  denied  his  in- 
solvency and  alleged  that  he  was  responsible  for  any  judg- 
ment plaintiff  might  recover.    Alleged,  as  a  further  defense, 
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that  plaintiflP  refused  to  pay  him  for  work  done  after  June, 
1910;  that  plaintiflf  failed  to  furnish  sacks  for  balling  said 
trees  and  that,  in  June,  1911,  and  again  on  December  13, 
1911,  defendant  duly  offered  all  of  the  trees,  as  required  by 
the  terms  of  his  contract,  and  plaintiflf  then  and  there  re- 
fused to  accept  them  or  to  pay  defendant  the  reasonable  value 
of  his  services.  By  way  of  cross-complaint  defendant  alleged 
that  plaintiflf  refused,  in  June,  1911,  and  again  on  December 
13,  1911,  to  accept  the  orange  trees  mentioned  and  by  reason 
thereof  defendant  was  damaged  in  the  sum  of  five  hundred 
dollars. 

The  court  found  the  facts  much  the  same  as  alleged  in  the 
amended  complaint.  With  regard  to  the  oral  agreement  of 
1910  and  the  agreement  of  June,  1911,  to  enter  into  a  written 
agreement,  the  court  found  that  defendant  refused  to  sign 
said  latter  agreement  or  to  receive  any  money  and  refused  to 
deliver  any  of  the  trees  at  any  time  to  plaintiflf  '*and  has  ever 
since  refused  to  perform  the  terms  of  either  of  said  agree- 
ments to  be  by  him  performed." 

In  its  decree  the  court  adjudged  as  follows:  **lst.  That 
plaintiflf  is  entitled  to  have  and  receive  from  defendant  the 
2600  orange  trees  selected  by  plaintiflf  in  June,  1911,  from 
the  body  of  the  orange  trees  being  grown  by  defendant  in  or 
near  the  town  of  Centerville,  county  of  Fresno,  state  of  Cali- 
fornia, as  specified  in  the  written  contract  set  forth  in  the 
complaint. 

"2nd.  That  plaintiflf  furnish  sacks  suflScient  to  ball  said 
trees. 

''3rd.  That  defendant  thereupon  ball  the  same  in  careful 
and  workmanlike  manner  and  place  the  same  in  proper  condi- 
tion to  be  delivered  to  plaintiflf  and  deliver  the  same  to  him. 

"4th.  That  thereupon  plaintiflf  pay  to  defendant  the  sum  of 
25  cents  for  each  tree  delivered  and  the  further  sum  of  $40 
for  expenses  incurred  in  the  care  of  said  trees  from  June, 
1911,  and  the  sum  of  $10  being  the  rental  value  of  the  land 
upon  which  the  same  were  being  grown,  from  June,  1911. 

"5th.  In  the  event  that  the  defendant  shall  be  unable  to 
deliver  2600  trees  by  reason  of  any  injury  which  has  been  suf- 
fered since  June,  1911,  the  defendant  shall  deliver  other  trees 
of  a  quality  and  size  equal  to  those  selected  by  plaintiflf  in 
June,  1911,  instead  thereof;  or,  shall  pay  to  plaintiflf  for  such 
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shortage  at  the  rate  for  which  similar  trees  can  be  bought  at 
or  near  the  same  place. 

"6th.  In  the  event  that  the  parties  hereto  cannot  agree  as 
to  the  number  of  trees  injured  or  the  amount  of  injury  done, 
if  any,  or  the  size  or  quality  of  trees  pflfered  in  lieu  of  injured 
trees,  or  the  price  of  such  trees  as  defendant  shall  fail  to  de- 
liver, an  application  may  be  made  to  this  court  for  the  ap- 
pointment of  a  referee  to  hear  and  determine  such  matters 
and  this  case  is  left  open  for  such  purpose. 

*'7th.  The  defendant  is  enjoined  from  disposing  of,  or  deal- 
ing with  said  trees  in  any  manner  other  than  herein  pro- 
vided." 

Appellant  makes  the  foll^owing  points:  1.  That  the  case  is 
not  one  where  specific  performance  can  be  adjudged;  2.  The 
evidence  does  not  support  the  findings  and  the  findings  do  not 
support  the  judgment ;  3.  The  court  had  no  jurisdiction  to  set 
aside  the  verdict,  because  it  was  stipulated  by  the  parties  that 
a  general  verdict  should  be  had  in  the  case ;  4.  There  was  no 
adequate  consideration  for  the  contract ;  3.  There  was  a  fail- 
ure to  find  on  material  issues.  We  do  not  think  it  necessary 
to  consider  all  these  points. 

It  seems  to  us  that,  in  view  of  the  undisputed  facts  and  on 
the  face  of  the  pleadings,  findings,  and  decree,  it  is  apparent 
that  plaintiff  may  be  fully  compensated  in  damages  and  that 
his  remedy  is  at  law  only.  There  is  a  presumption  that  the 
breach  of  an  agreement  to  transfer  personal  property  can  be 
relieved  by  pecuniary  compensation.  (Civ.  Code,  sec.  3387.) 
And  where  the  breach  of  a  contract  to  transfer  personal  prop- 
erty can  be  thus  compensated,  an  injunction  cannot  be  granted 
to  prevent  the  breach.  (Code  Civ.  Proc,  sec.  526,  subds.  4,  5.) 
Performance  of  an  obligation  to  render  personal  service  can- 
not be  specifically  enforced.  (Civ.  Code,  sec.  3390.)  Com- 
menting upon  sections  3387  and  3389  of  the  Civil  Code,  Mr. 
Justice  Henshaw  said,  in  Olock  v.  Howard  &  Wilcox  Colony 
Co,,  123  Cal.  1,  6,  [69  Am.  St.  Rep.  17, 43  L.  R.  A.  199,  55  Pac. 
713] :  "It  is  to  be  remembered  that  equity,  designed  but  to 
supplement  the  deficiencies  of  the  law,  will  withhold  its  aid 
where  the  law  affords  full  redress.  For  both  these  classes  of 
cases,  then — ^that  is  to  say,  for  those  where  the  law  is  suffi- 
cient, and  for  those  where  equity  is  powerless  to  aid — the 
injured  party  must  seek  legal  redress.'' 
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"In  general  a  court  of  equitable  jurisdiction  will  not  decree 
the  specific  performance  of  contracts  relating  to  chattels  be- 
cause there  is  not  any  specific  quality  in  the  individual  articles 
which  gives  them  special  value  to  the  contracting  party  and 
their  money  value  recovered  as  damages  will  enable  him  to 
purchase  others  in  the  market  of  the  like  kind  and  quality." 
(Pomeroy  on  Contracts,  Specific  Performance,  sec.  11.) 

If  the  personal  property  has  a  market  value,  is  bought  and 
sold  in  the  open  market,  and  has  no  special  or  unique  value, 
the  remedy  at  law  is  suflBcient  since  with  the  unpaid  purchase 
money  and  the  moneys  recovered  by  action  the  vendee  can  buy 
in  the  open  market  property  of  the  same  character  as  that  con- 
tracted for,  if  the  vendor  is  in  fault;  likewise,  where  the  ven- 
dee is  in  fault,  the  vendor  may  sell  in  the  open  market  and 
the  purchase  price  obtained,  together  with  his  damages,  will 
furnish  full  compensation.  In  such  cases  specific  perform- 
ance is  denied.  (3  Page  on  Contracts,  sec.  1629.)  Mr.  Page 
gives,  as  a  common  illustration  of  the  denial  of  specific  per- 
formance, cases  where,  though  the  remaining  facts  are  suffi- 
cient to  justify  such  equitable  relief,  the  contracts  involve 
continuous  duties  of  a  personal  nature  (Id.,  sec.  1633) ;  a 
principle  embodied  in  section  3390  of  our. Civil  Code. 

We  do  not  think  the  present  case  furnishes  an  exception  to 
these  general  principles,  and,  governed  by  them,  we  do  not  see 
how  we  can  sustain  the  judgment. 

The  undisputed  facts  here  are  that  orange  trees  (in  nur- 
sery) were  bought  and  sold  in  the  open  market,  where  this 
contract  was  made,  and  had  a  market  value.  Defendant  him- 
self had  several  thousand  trees,  besides  the  group  of  four 
thousand  mentioned,  in  an  adjoining  nursery  from  which 
plaintiff  could  have  selected  such  trees  as  his  contract  called 
for  but  declined  to  do  so.  The  contract  does  not  refer  to  any 
particular  group  of  trees.  Other  persons  in  the  neighborhood 
were  growing  orange  trees  for  market  and  testified  to  their 
market  value.  It  is  beyond  dispute  that  plaintiff  could  have 
gone  into  the  open  market  at  Centerville  and  purchased  all 
the  trees  he  required.  The  complaint  so  alleges  and  states 
the  market  price.  His  allegation  of  defendant's  insolvency 
was  not  supported  by  any  evidence  nor  was  this  issue  found 
upon  by  the  court.  Defendant  alleged  his  ability  to  meet 
any  pecuniary  demand  of  plaintiff  and  nothing  appeared  to 
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call  it  in  question.  It  was  shown  that,  in  June,  1911,  defend- 
ant refused  to  enter  into*  the  contract  to  hold  and  care  for  the 
trees  until  the  following  March,  and  in  eflfect  then  and  there 
repudiated  his  original  contract,  except  to  allow  plaintiff  to 
take  the  two  thousand  six  hundred  which  he  said  he  was  will- 
ing to  select.  Plaintiff  insisted  that  defendant  should  hold 
and  care  for  these  trees  until  the  following  March  and  that 
a  written  agreement  should  be  signed  to  that  effect.  Defend- 
ant refused  to  sign  the  agreement  and  hence  it  was  not  obliga- 
tory upon  him.  (Fuller  v.  Reed,  38  Cal.  99;  Spin/ney  v. 
Dowling,  108  Cal.  666,  [41  Pac.  797].)  Plaintiff's  cause  of 
action  accrued  then  and  there.  But  there  arose  no  right  of 
action  to  enJ9in  defendant  from  disposing  of  trees;  nor  to 
compel  him  to  perform  personal  service  by  holding  and  caring 
for  them  and  to  "ball*'  them  when  delivered.  Plaintiff's 
right  was  simply  to  go  into  the  open  market  and  buy  the  trees 
required  by  him  and  bring  his  action  against  defendant  for 
damages.  If  there  had  been  no  Washington  (navel)  orange 
trees  available  and  plaintiff  could  not  therefore  supply  his 
needs  of  this  particular  kind  of  tree  and  it  had  appeared  that 
defendant  could  supply  them,  there  might  have  been  some 
ground  for  holding  defendant  to  the  specific  performance  of 
his  agreement.  But  no  such  state  of  facts  was  alleged  nor 
proven.  We  cannot  see  that  this  case  is  any  different  from 
that  where  a  farmer  agrees  to  sell,  but  afterward  refuses  to 
deliver,  a  certain  number  of  tons  of  alfalfa  hay  or  other 
product  of  his  farm  of  which  there  is  an  abundance  to  be  pur- 
chased in  the  open  market.  In  such  a  case  we  do  not  think 
it  would  for  a  moment  be  contended  that  the  vendee  could  go 
into  an  equity  court  and  restrain  this  farmer  from  selling  his 
hay  to  some  other  person ;  compel  him  to  irrigate  or  otherwise 
care  for  it  and  bale  and  deliver  it  to  the  vendee  at  some  future 
time.  Nor  do  we  think  that  in  such  an  action  as  the  present 
one  could  the  vendee  "have  a  referee  appointed  to  hear  and 
determine"  questions  of  disagreement  as  to  the  injury  done 
to  the  trees,  the  number  of  trees  injured,  their  size  and  qual- 
ity, and  the  price  should  defendant  fail  to  deliver  them,  as  the 
decree  provides,  for  all  which  purposes  the  case  was  left  open. 
Bespondent  cites  36  Cyc.  555,  as  follows:  **A  court  of  equity 
therefore  will  not  unless  there  is  some  special  reason  specif- 
ically enforce  a  contract  for  the  sale  of  ordinary  articles  of 
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commerce";  and  claims  that,  by  the  agreement  of  June,  1911, 
plaintiff  acquired  a  special  proprietary  interest  in  the  trees, 
and  the  agreement  '*  established  a  sort  of  trust  relationship 
between  plaintiff  and  defendant.*'  We  have  seen  that  the 
so-called  agreement  of  June,  1911,  was  to  have  been  reduced 
to  writing  which  was  not  done,  defendant  refusing  to  execute 
it.  But  had  defendant  agreed  to  these  new  terms  we  cannot 
see  that  it  would  have  changed  the  relationship  of  the  parties 
from  that  of  ordinary  vendor  and  vendee  or  have  given  plain- 
tiff any  proprietary  interest  in  the  trees  or  made  defendant 
his  trustee  in  respect  to  them. 

Attention  has  been  called  to  the  failure  to  find  upon  the 
issue  of  insolvency.  In  the  cases  cited  by  respondent  insol- 
vency was  a  material  factor.  Insolvency  of  itself  is  not  a 
ground  of  equitable  interference  but,  as  said  by  Mr.  Justice 
Thompson,  in  HeUmcm  v.  Union  Canal  Co.,  37  Pa.  100,  re- 
ferred to  in  Livesly  v.  Johnston,  45  Or.  30,  [76  Pac.  946], 
cited  by  respondent:  "In  balancing  cases,  it  is  a  consideration 
that  gives  preponderance  to  the  remedy."  In  the  present 
case  it  was  alleged  and,  we  think,  was  a  controlling  factor  and 
should  have  been  proven  and  found  by  the  court. 

While  the  defendant  depended  upon  his  defenses  raised  by 
his  specific  denials,  he  also  had  the  right  to  rely  upon  his  offer 
to  perform  his  part  of  the  contract  and  plaintiff's  refusal  to 
accept  performance. 

There  was  evidence  that  the  parties  met  at  the  nursery  by 
agreement,  in  December,  1911,  for  the  purpose  of  settling 
their  differences.  There  was  evidence  that  defendant  offered 
to  let  plaintiff  select  the  trees  from  the  four  thousand  patch 
and  if  he  could  not  find  enough  there  of  the  quality  called 
for  in  the  contract  he  could  take  from  the  other  groups  of 
six  or  seven  thousand  as  to  which  there  was  evidence  that  a 
majority  of  them  were  good,  strong,  healthy  trees  not  injured 
at  all  by  frost. 

When  the  case  went  to  the  jury  the  court  instructed  them 
as  follows:  "But  if  you  find  from  the  evidence  that  the  de- 
fendant did  in  July,  1911,  or  in  December,  1911,  offer  in  good 
faith  to  the  plaintiff  to  perform  all  the  terms  of  the  contract 
to  be  performed  and  that  plaintiff  refused  to  accept  perform- 
ance, in  that  case,  you  will  find  for  the  defendant."  If  the 
issue  was  a  proper  one  to  go  to  the  jury,  and  we  think  it  was, 
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it  was  also  an  issue  on  which  the  court  should  have  made  a 
finding.  The  real  points  at  issue  were  whether  there  were 
enough  trees  of  the  kind  and  quality  called  for  by  the  con- 
tract and  whether  defendant  was  willing  and  offered  to  fur- 
nish them. 

It  need  hardly  be  added  that  a  failure  to  find  on  a  mate- 
rial issue  demands  a  reversal  of  the  case,  and  a  judgment 
based  upon  findings  which  do  not  determine  all  the  material 
issues  is  a  decision  against  law.  {Knight  v.  Roche,  56  Cal. 
15;  Brown  v.  Burhank,  59  Cal.  535;  Keiser  v.  Dalto.  140  Cal. 
167,  [73Pac.  828].) 

The  judgment  is  reversed. 

Harty  J.y  and  Burnett,  J.,  concurred. 


[Crim.  No.  448.    Tini  Appellate  District.^NoTember  17,  1913.] 
THE  PEOPLE,  Respondent,  v.  J.  E.  KING,  Appellant. 

Cbiional  Law — Prosecution  fob  Embezzlement — Evidence  of  Priob 
Opvenses. — ^Where  the  defendant  in  a  prosecution  for  embezzlement 
admits  havin^r  received  the  money,  but  contends  that  he  has  returned 
it  to  the  complaining  witness,  it  is  prejudicial  error  to  admit  evi- 
dence of  previous  offenses  committed  by  the  defendant,  similar  to 
the  one  charged,  to  show  his  guilty  intent  in  dealings  with  the  com- 
plaining witness. 

Id. — Evidence  of  Othee  Offenses — Whether  Admissible  in  Criminal 
Prosecution. — Proof  of  an  offense  distinct  from  and  wholly  dis- 
connected with  the  particular  crime  charged  against  a  defendant  is 
not  admissible  in  evidence.  But  this  general  rule  is  subject  to  cer- 
tain well-defined  exceptions,  one  of  which  is  that  evidence  of  the 
commission  of  similar  offenses,  although  separate  and  isolated  from 
the  crime  charged,  is  admissible  for  the  purpose  of  showing  a  guilty 
intent  whenever  in  any  given  case  the  existence  of  such  intent  is 
material  and  either  disputed  or  doubtfuL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
Wm.  S.  Welk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Snook  &  Church,  and  J.  J.  Rose,  for  Appellant. 
U.  S.  Webb,  Attorney-General,  for  Respondent. 

LBNNON,  P.  J. — The  defendant  in  this  case,  having  been 
convicted  in  the  court  below  of  the  crime  of  felony  embezzle- 
ment, prosecutes  this  appeal  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Minus  minor  matters,  the  facts  of  the  case  upon  which 
the  prosecution  relied  for  a  conviction  are  substantially 
these : 

The  defendant  at  the  time  of  the  commisssion  of  the  crime 
charged  in  the  information  was  engaged  in  the  real  estate 
business  in  the  city  of  Oakland,  and  had  been  employed 
by  the  complaining  witness,  Antonio  Marciel,  to  negotiate 
the  purchase  of  a  piece  of  real  property  situate  in  the  county 
of  Sonoma.  During  the  pendency  of  such  negotiations  and 
as  an  incident  thereof,  Marciel  was  desirous  of  applying  the 
sum  of  seven  hundred  dolUars  which  he  had  in  his  possession 
to  the  satisfaction  of  a  mortgage  existing  upon  certain  real 
property  owned  by  him  and  situate  in  the  county  of  Ala- 
meda. The  defendant  advised  against  this  and  persuaded 
Marciel  to  deposit  said  sum  of  seven  hundred  doUlars  in  a 
safe  deposit  box  rented  and  controlled  by  the  defendant. 
When  negotiations  for  the  sale  of  the  property  were  aban- 
doned, demand  was  made  upon  the  defendant,  so  the  com- 
plaining witness  said,  for  the  return  of  the  seven  hundred 
dollars  so  deposited.  It  was  developed  as  a  part  of  the  peo- 
ple's case,  that  when  demand  was  made  upon  the  defendant, 
he  not  only  claimed  that  he  had  returned  the  money  in  ques- 
tion, but  produced  a  receipt  therefor  purporting  to  have 
been  signed  by  Marciel.  Marciel  admitted  that  the  signa- 
ture to  the  receipt  was  in  his  handwriting,  but  insisted,  never- 
theless, that  he  had  not  received  from  the  defendant,  or  any 
one  else,  the  money  mentioned  therein. 

The  defense  of  the  defendant  as  against  the  specific  crime 
charged  in  the  information  rested  entirely  upon  the  recitals 
of  the  receipt  referrred  to,  and  his  testimony  that  he  had 
returned  the  money  in  question  upon  the  demand  of  Marciel. 

But  one  point  is  presented  for  a  reversal,  and  that  involves 
the  rulings  of  the  trial  court  permitting  the  prosecution,  over 
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the  objection  of  the  defendant,  to  introduce  evidence  of  other 
wholly  independent  and  disconnected  criminal  offenses  al- 
leged to  have  been  committed  by  the  defendant.  In  this 
behalf  the  record  shows  that  Antonio  King  Davila,  a  witness 
for  the  people,  was  permitted  to  testify  that,  as  his  agent, 
the  defendant,  in  the  latter  part  of  the  year  1911,  had  mis- 
appropriated and  embezzled  a  certain  sum  of  money. 

Again,  the  prosecution  was  permitted,  over  the  objection 
of  the  defendant,  to  show  that  in  1908,  some  several  years 
prior  to  the  time  of  the  commission  of  the  offense  charged 
in  the  present  case,  the  defendant  had  rented  a  horse  and 
wagon  which  he  failed  to  return  to  the  owner,  and  that 
as  a  consequence  the  defendant  was  arrested  and  subse- 
quently pleaded  guilty  to  a  charge  of  misdemeanor  embezzle- 
ment. 

Finally,  Joe  Faria,  a  witness  for  the  people,  was  permitted, 
in  the  face  of  objection,  to  testify  in  eflfect  that  about  a 
year  previous  to  the  trial  of  the  case  at  bar,  the  defendant 
had  embezzled  the  sum  of  three  dollars  which  had  been  in- 
trusted to  him  by  the  witness  for  the  purpose  of  making  the 
first  payment  on  the  purchase  price  of  a  horse. 

All  of  the  testimony  just  referred  to  was  admitted  by  the 
trial  court  upon  the  theory  that  it  tended  to  prove  prior  of- 
fenses similar  in  character  to  the  crime  charged  in  the  in- 
formation and  for  which  the  defendant  was  being  tried,  and 
was  therefore  admissible  for  the  purpose  of  showing  the 
guilty  intent  of  the  defendant  in  his  dealings  with  the  com- 
plaining witness  in  the  present  case.  We  are  satisfied  that 
the  trial  court  erred  to  the  prejudice  of  the  defendant  in 
admitting  the  testimony  complained  of.  It  is  a  well-settled 
rule  of  evidence  that  proof  of  an  offense  distinct  from  and 
wholly  disconnected  with  the  particular  crime  charged 
against  a  defendant  is  not  admissible  in  evidence.  Unques- 
tionably this  general  rule  is  subject  to  certain  well-defined 
exceptions,  one  of  which  is  that  evidence  of  the  commission 
of  similar  offenses,  although  separate  and  isolated  from  the 
crime  charged,  is  admissible  for  the  purpose  of  showing  a 
guilty  intent  whenever  in  any  given  case  the  existence  of  such 
intent  is  material  and  either  disputed  or  doubtful.  For 
instance,  in  a  case  where  a  defendant  admits  the  doing  of 
the  aet  charged  in  the  information  but  defends  upon  the 


Digitized  by  LjOOQIC 


262  People  v.  King.  [23  Cal.  App. 

ground  that  such  act  was  free  from  felonious  intent,  proof 
of  the  commission  of  precisely  similar  acts,  even  though 
they  be  independent  and  disconnected,  and  were  committed 
either  before  or  after  the  commission  of  the  crime  charged, 
is  relevant  and  competent  for  the  purpose  of  showing  a 
guilty  intent.  Such  evidence  is  admissible  as  an  exception 
to  the  general  rule  upon  the  theory  that  if  it  be  shown  that 
a  defendant  has  been  repeatedly  guilty  of  similar  offenses, 
it  may  be  reasonably  and  logically  inferred  that  the  act 
charged  against  him  in  the  information  was  accomplished 
with  a  felonious  intent.  (Underbill  on  Criminal  Evidence,  2d 
ed.,  sees.  87,  89;  People  v.  Arnold,  17  Cal.  App.  68,  [118 
Pac.  729] ;  State  v.  O'Donnell,  36  Or.  223,  [61  Pac.  892]  ; 
People  v.  Molineux,  168  N.  Y.  264,  [62  L.  R.  A.  193,  61  N. 
E.  286] ;  Jones  on  Evidence,  sees.  142-145.) 

Upon  the  oral  argument  in  this  court,  the  representative 
of  the  attorney-general  contended  that  the  evidence  com- 
plained of  was  admissible  under  the  exception  to  the  general 
rule  because,  as  he  claimed,  *'it  was  always  a  question  in  this 
case  prior  to  the  time  that  the  prosecution  rested  whether 
the  defendant  inadvertently  retained  this  money  or  appro- 
priated it  knowingly."  The  facts  of  the  case  as  revealed 
by  the  record  before  us  do  not  sustain  this  contention,  but 
show  conclusively,  we  think,  that  at  no  stage  of  the  case  and 
under  no  view  of  the  evidence  could  the  exception  to  the  rule 
stated  be  rightfully  invoked  and  applied. 

The  evidence  presented  upon  the  prosecution's  case  in 
chief  shows  most  clearly  and  unequivocally  not  only  that  the 
defendant  at  no  time  denied  receiving  the  money  in  ques- 
tion, but,  to  the  contrary,  such  evidence  establishes  that  at 
all  times,  both  before  and  after  his  arrest,  he  freely  admitted 
having  received  the  money,  and  persistently  and  consistently 
maintained  that  he  had  returned  it  to  the  complaining  wit- 
ness. Moreover,  the  case  was  defended  entirely  upon  the 
theory  that  the  defendant  had  received  and  returned  the 
funds  intrusted  to  him.  Neither  the  facts  of  the  main  case 
as  presented  by  the  prosecution  nor  the  defense  relied  upon 
contain  the  slightest  suggestion  that  the  defendant  at  any 
time  sought  to  evade  criminal  responsibility  for  the  alleged 
commission  of  the  act  charged  against  him  upon  the  ground 
that  he  had  innocently,  through  inadvertence,  mistake,  or 
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otherwise,  withheld  the  money  ef  the  complaining  witness. 
This  being  so,  it  seems  clear  to  us  that  the  evidence  com- 
plained of  was  erroneously  admitted. 

After  .carefully  considering  the  evidence  adduced  upon 
the  main  case  we  are  far  from  being  satisfied  that  a  verdict 
of  guilty  would  have  been  had  without  the  aid  of  the  evi- 
dence erroneously  admitted.  We  do  not  wish  to  be  under- 
utood  as  intimating  that  the  evidence  upon  the  main  case 
would  not  alone  have  supported  a  conviction.  That  evidence 
was  in  violent  conflict  as  to  whether  or  not  the  money  in 
question  had  been  returned  and  receipted  for  as  claimed  by 
the  defendant.  This  was  the  only  disputed  fact  in  the  case ; 
and  of  course  in  the  presence  of  a  conflict  of  evidence  a 
verdict  of  guilty,  if  it  had  been  obtained  without  the  in- 
fluence of  erroneous  evidence  relating  to  collateral  and  preju- 
dicial matters,  could  not  have  been  successfully  assailed  upon 
the  ground  of  the  insufficiency  of  the  evidence.  What  we 
mean  to  say  is  that  upon  a  consideration  of  the  cold  record 
of  the  conflicting  evidence  adduced  upon  the  main  case,  and 
without  the  opportunity  of  seeing  and  hearing  the  witnesses 
who  testified  on  the  trial,  we  are  not  convinced  that  the 
defendant  would  have  been  convicted  without  the  aid  of  the 
evidence  complained  of.  We  are  satisfied  that  such  evi- 
dence not  only  tended  to  divert  the  deliberations  of  the  jury 
from  the  main  issue  of  the  defendant's  guilt  or  innocence 
of  the  crime  for  which  he  was  being  tried,,  but  must  have 
operated  to  create  in  the  minds  of  the  jury  a  prejudice 
against  the  defendant  so  pronounced  as  to  preclude  an  un- 
biased consideration  of  the  question  as  to  whether  or  not, 
in  its  entirety,  the  evidence  upon  the  main  case  left  a  rea- 
sonable doubt  of  the  defendant's  guilt.  In  short,  it  affirma- 
tively appears  to  us  that  the  defendant  was  substantially 
injured  by  the  error  complained  of,  and,  therefore,  we  are 
in  duty  bound  to  order  a  new  trial.  {People  v.  Lawlor,  21 
Cal.  App.  63,  [131  Pac.  63].) 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  15,  1914. 
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[Civ.  No.  1325.    Second  Appellate  District. — November  17,  1913.] 
C.  L.  DENNEN,  Appellant,  v.  H.  A.  JASTRO,  Respondent. 

Election  —  Printing  op  Ballots  —  Candidatb  of  More  Than  One 
Pabty. — It  was  the  intention  of  the  legislature,  as  expressed  in  sec- 
tion 1197  of  the  Political  Code,  that  where  a  candidate  is  the  nominee 
of  two  or  more  political  parties,  his  name  should  appear  upon  the 
ballot  but  once,  followed  by  appropriate  words  designating  him  at 
the  candidate  of  such  parties;  but  this  provision,  like  manj  other 
minute  directions  contained  in  such  section,  is  not  essential  to  the 
validity  of  the  election  but  is  directory  only. 

Id. — ^Ballots— Printing  Name  of  Candidate  Twice. — To  print  the 
name  of  a  candidate  of  two  political  parties  for  the  office  of  super- 
visor twice  upon  the  ballot,  followed  by  the  separate  designation  of 
each  political  party,  instead  of  but  once  followed  by  the  designation 
of  both  parties,  while  an  irregularity,  does  not  invalidate  the  election. 

Id. — ^Election  Laws  —  Failure  to  Comply  With  Technical  Direo 
TIONS — Whether  Invalidates  EliECTioN. — A  failure  to  comply  with 
some  technical  direction  of  an  election  statute,  where  due  alone  to 
mistake  or  inadvertence  on  the  part  of  those  whose  duty  it  is  to  pre- 
pare and  furnish  the  ballots,  should  not  disfranchise  the  entire  vote 
of  the  district  and  vitiate  the  election,  unless  it  is  made  to  appear 
that  by  reason  of  the  irregularity  the  result  was  different  from  what 
it  would  otherwise  have  been,  or  that  it  prevented  the  voter  from 
freely,  fairly,  and  honestly  expressing  his  choice  of  the  candidate 
for  the  office. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  J.  Trabucco,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Poster,  for  Appellant. 

F.  E.  Borton,  and  W.  C.  Theile,  for  Eeepondent 

SHAW,  J. — ^This  is  an  election  contest. 

At  the  general  election  held  in  Kern  County  on  November 
5,  1912,  H.  A.  Jastro  was  a  candidate  for  supervisor  of  the 
fifth  supervisorial  district  of  said  county,  having  been  duly 
nominated  by  both  the  Republican  and  Democratic  parties 
of  said  district.  His  opponent  for  election  was  J.  J.  Pitz- 
patricky  who  ran  as  an  independent  candidate.    The  con- 
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test  is  brought  pursuant  to  sections  1111  to  1127  of  the  Code 
of  Civil  Procedure,  and  prosecuted  by  plaintiff  as  a  duly 
qualified  elector  of  the  district  wherein  said  election  was 
held.  Its  purpose,  according  to  the  prayer  of  the  complaint, 
is  to  have  the  declaration  of  the  board  of  supervisors  of 
Kern  County,  wherein  it  declared  that  H.  A.  Jastro  was  the 
duly  elected  supervisor  of  said  district,  held  illegal  and  void 
and  the  certificate  of  election  issued  by  the  clerk  of  said 
district  to  Jastro  canceled  and  annulled,  and  have  J.  J. 
Pitzpatrick  declared  the  duly  elected  supervisor  of  said  dis- 
trict for  the  term  commencing  January  1,  1913. 

It  is  conceded  that  in  form  the  general  ballot  supplied  by 
the  county  clerk  to  the  voters  of  said  district  complied  in 
all  respects  with  the  law,  save  and  except  that  upon  all  of 
the  ballots  used  in  said  district,  and  under  the  designation 
"Supervisor,  Fifth  Supervisor  District,''  the  name  of  the 
contestee  was  printed  twice  thereon,  as  follows:  **H.  A. 
Jastro,  Democrat,"  under  which  and  separated  by  a  line 
was,  '*H.  A.  Jastro,  Republican,"  and  in  each  case  followed 
by  the  required  voting  square.  The  name  **  J.  J.  Pitzpatrick, 
Independent,"  was  likewise  printed,  followed  by  the  required 
voting  square.  No  question  is  raised  as  to  the  identity  of 
persons,  it  being  stipulated  that  the  H.  A.  Jastro  whose  name 
appears  upon  the  ballot  as  the  Democratic  candidate,  and 
the  H.  A.  Jastro  whose  name  appears  thereon  as  the  Repub- 
lican candidate  were  and  are  one  and  the  same  person. 

The  sole  ground  urged  by  appellant  for  a  reversal  is  that 
the  name  of  Jastro  should  have  been  printed  upon  the  bal- 
lot once  only,  followed  by  the  designation  of  the  political 
parties  by  which  he  was  nominated,  thus:  **H.  A.  Jastro, 
Democrat,  Republican,"  and  that  under  the  provisions  of 
sections  1197  and  1211,  of  the  Political  Code,  as  amended  in 
1911,  the  printing  of  contestee 's  name  upon  the  ballot  in 
the  manner  stated  rendered  the  ballot  void. 

"A  ballot  is  a  single  piece  of  paper  containing  the  names 
of  the  candidates  and  the  oflBces  for  which  they  are  desig- 
nated," {People  V.  Holden,  28  Cal.  123) ;  and  if  this  irregu- 
larity in  the  printing  of  the  names  rendered  the  ballot  void, 
as  suggested  by  appellant,  then  it  must  necessarily  follow, 
we  think,  that  there  was  no  election  of  a  supervisor,  and  the 
remedy  must  have  been    other    than    that    here    followed. 
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wherein  contestant  seeks  to  have  Pitzpatrick  declared  the 
duly  elected  supervisor  upon  a  ballot  claimed  to  be  void. 
However  this  may  be,  we  are  of  the  opinion  that  the  case 
should  upon  the  merits  be  determined  against  contestant. 

Under  section  1196  of  the  Political  Code,  it  was  the  duty 
of  the  county  clerk  to  provide  the  printed  ballots  for  use  at 
the  election.  Section  1197  specifies  the  form  of  ballot  and, 
among  other  things,  provides  that  **in  the  same  line  in  which 
the  name  of  the  candidate  is  printed  and  at  the  right  of  the 
name,  or  immediately  below  the  name  if  there  shall  not  be 
sufficient  space  to  the  right  thereof,  shall  be  printed  .  .  . 
the  designation  of  the  political  party  or  parties  by  or  on 
behalf  of  which  such  candidate  has  been  nominated.  ..." 
*'The  name  of  the  candidate,  and  the  designation  of  the 
political  party  or  parties  by  which  he  has  been  nominated 
shall  be  printed  in  a  space  one-half  inch  in  depth,  and  shall 
be  defined  by  light  horizontal  ruled  lines."  Section  1211 
of  the  Political  Code,  provides  that  '*in  canvassing  the  votes 
any  ballot  which  is  not  made  as  provided  in  this  act  shall  be 
void." 

While  there  is  no  positive  mandate  in  the  statute  against 
the  name  of  a  candidate  appearing  upon  a  ballot  more  than 
once,  it  may  be  conceded  that  it  was  the  intention  of  the 
legislature,  as  expressed  in  said  section  1197,  that  where 
a  candidate  is  the  nominee  of  two  or  more  political  parties, 
his  name  should  appear  upon  the  ballot  but  once,  followed 
by  appropriate  words  designating  him  as  the  candidate  of 
such  parties,  and  that,  therefore,  the  ballot  in  question  was 
irregular  in  form.  This  provision,  however,  like  many  other 
minute  directions  contained  in  section  1197,  since  it  does  not 
go  to  the  substance  or  necesssarily  affect  the  result  of  the 
election,  and  i!s  not  essential  to  the  validity  thereof,  should 
be  held  directory  only.  Moreover,  the  irregularity  in  the 
printing  of  the  ballot  was  due  to  inadvertence  or  mistake  of 
those  officers  whose  duty  it  was  to  prepare  and  print  it.  The 
voters  had  nothing  to  do  with  the  matter.  **A  ballot  cast 
by  an  elector  in  good  faith  should  not  be  rejected  for  failure 
to  comply  with  the  law  in  matters  over  which  the  elector  had 
no  control;  such  as  the  exact  size  of  the  ticket,  the  precise 
kind  of  paper  or  the  particular  character  of  type  or  heading 
used."     (McCrary  on  Elections,  sec.  538;  Kirk  v.  Rhoads,  46 
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Cal.  398;  People  v.  Eol^^en,  28  Cal.  124.)  A  failure  to  com- 
ply with  some  technical  direction  of  the  statute,  where  due 
alone  to  mistake  or  inadvertence  on  the  part  of  those  whose 
duty  it  is  to  prepare  and  furnish  the  ballot,  should  not  dis- 
franchise the  entire  vote  of  the  district  and  vitiate  the  elec- 
tion, unless  it  be  made  to  appear  that  by  i-eason  of  the  ir- 
regularity the  result  was  different  from  what  it  would  other- 
wise have  been,  or  that  it  prevented  the  voter  from  freely, 
fairly,  and  honestly  expressing  his  choice  of  the  candidate 
for  the  office.  {People  v.  Los  Angeles,  133  Cal.  346,  [65  Pac. 
749] ;  Inglis  v.  Shepherd,  67  Cal.  469,  [8  Pac.  5] ;  People  v. 
Holden,  28  Cal.  124;  Murphy  v.  City  of  San  Luis  Obispo, 
119  Cal.  624,  [39  L.  R.  A.  444,  51  Pac.  1085] ;  Murphy  v. 
Curry,  137  Cal.  479,  [59  L.  R.  A.  97,  70  Pac.  461].)  The 
two  cases  last  cited  we  deem  particularly  applicable  to  the 
facts  of  the  case  at  bar.  There  is  nothing  in  the  record  in- 
dicating that  the  result  of  the  election  was  in  any  manner 
affected  by  the  fact  that  Jastro 's  name  appeared  upon  the 
ballot  as  **H.  A.  Jastro,  Democrat,"  and  **H.  A.  Jastro, 
Republican."  The  election  was  a  fair  and  honest  expres- 
sion of  choice  of  the  voters  of  the  district  whereby  each  of 
two  thousand  persons  voted  once  only  for  the  contestee. 
Whether  they  voted  for  him  as  a  Democrat  or  as  a  Repub- 
lican was  immaterial. 
The  judgment  is  affirmed. 

■Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  15,  1914. 
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[CSt.  No.  1411.    Second  Appellate  District.— November  18,  191S.] 

MARTHA  E.  MULVEY,  et  al..  Appellants,  v.  JULIUS 
WANGENHEIM,  as  Park  Commissioner  of  the  City  of 
San  Diego  et  al.,  Respondents. 

PuBUo  Pabk  —  Extension  of  Street  Across  —  Bioht  of  Abutting 
Owners  to  Injunction. — ^Where  land  has  been  dedicated  solely  for 
purposes  of  a  public  park,  the  extension  of  a  public  street  across 
it  constitutes  a  diversion  of  the  land  from  the  uses  to  which  it  has 
been  dedicated,  and  is  in  violation  of  the  trusts  upon  which  it  is 
held,  and  may  be  enjoined  at  the  instance  of  an  abutting  owner 
whose  property  will  thereby  be  damaged. 

Id. — Gra^t  for  Specific  Purpose  —  Diversion  to  Different  Use. — 
Where  a  grant  is  made  for  a  specified,  limited,  and  definite  purpose, 
the  subject  of  the  grant  cannot  be  used  for  another  and  a  different 
purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ward,  Wells  &  Ward,  and  Crouch  &  Harris,  for  Appel- 
lants. 

W.  R.  Andrews,  and  A.  H.  Sweet,  for  Respondents. 

CONRET,  P.  J. — Judgment  of  dismissal  in  this  case  was 
entered  following  an  order  sustaining  demurrers  to  the 
amended  complaint.    Plaintiffs  appeal  from  the  judgment 

The  object  of  the  action  is  to  obtain  an  injunction  to 
prevent  the  construction  and  grading  of  a  street  through 
Balboa  Park,  a  public  park  in  the  city  of  San  Diego.  The 
complaint  states  facts  showing  the  existence  of  the  park,  and 
that  the  land  across  which  the  proposed  street  is  to  be  estab- 
lished is  a  portion  of  the  park ;  that  part  of  the  land  in  ques- 
tion is  included  in  pueblo  lots  belonging  to  the  city,  which 
lots  have  been  by  certain  legislative  acts  of  the  city  and  of 
the  state  duly  declared  to  be  dedicated,  set  apart,  and  held 
in  trust  forever  by  the  municipal  authorities  for  use  and  pur- 
poses of  a  free  and  public  park  and  for  no  other  or  differ- 
ent purpose;  that  the  remainder  of  the  land  in  question 
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is  held  by  the  city  under  a  deed  whereby  the  grantor  sold 
and  conveyed  the  same  for  the  purpose  and  upon  the  condi- 
tion that  it  be  dedicated  to  and  forever  remain  a  part  of  the 
public  park  of  the  city  and  for  no  other  purpose  whatever. 
The  defendants  are  certain  persons  constituting  the  board 
of  park  conunissioners  of  the  city,  and  certain  individual  de- 
fendants. The  following  facts  appear  from  the  complaint, 
which  for  the  purposes  of  this  record  must  be  assumed  to  be 
true  as  stated:  There  is  a  park  drive  along  the  west  line  of 
the  park  extending  southerly  to  a  point  some  distance  north 
of  the  point  where,  for  a  short  distance,  plaintiffs'  property 
abuts  upon  the  said  westerly  line  of  the  park,  and  thence 
bears  away  from  the  west  line  and  extends  in  a  southeast- 
erly direction  through  the  park  to  the  south  line  thereof. 
Sixth  Street  in  the  city  of  San  Diego  runs  in  a  north  and 
south  direction  and  the  northerly  portion  thereof  extends  to 
the  southwest  comer  of  the  park,  and  is  a  public  street  exist- 
ing for  general  street  uses.  In  January,  1912,  the  defend- 
ants, other  than  the  members  of  said  park  commisssion,  peti- 
tioned the  board  of  park  commissioners  for  permission  to  open 
and  improve  a  street  along  the  west  side  of  Balboa  Park 
from  the  south  line  of  the  park  northerly  to  said  park  drive, 
so  as  to  connect  Sixth  Street  on  the  south  and  said  park 
drive  on  the  north,  said  petitioners  agreeing  to  pay  the  cost 
thereof.  That  petition  having  been  granted  by  the  board 
of  park  commissioners,  the  said  individual  defendants  en- 
tered into  a  contract  with  the  defendant  Qoodbody  to  do  the 
work  of  opening  said  street,  and  he  commenced  the  per- 
formance of  said  contract  in  accordance  with  plans  and 
specifications  which  had  been  submitted  with  said  petition 
and  approved  by  the  board  of  park  commissioners  in  con- 
nection with  its  action  in  granting  said  petition.  It  is  al- 
leged that  **said  street  is  not  to  be  built  or  constructed  for 
park  purposes  or  for  the  accommodation  or  use  of  the  lands 
dedicated  as  aforesaid  for  a  public  park,  and  is  not  needed 
or  necessary  or  convenient  for  park  purposes,  or  for  the 
use  of  said  lands,  but  that  the  same  is  to  be  built  and  con- 
structed for  commercial  purposes,  to  wit :  to  enhance  the  value 
of  property  on  Sixth  Street  south  of  the  south  line  of  said 
park  belonging  to  said  defendants  and  others.  Said  street 
is  to  be  constructed  in  order  to  continue  Sixth  Street  in  a 
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straight  and  direct  line  northerly  from  the  south  line  of  said 
public  park  to  a  connection  with  said  park  boulevard  at 
Juniper  Street,  and  thence  northerly  to  the  north  line  of  said 
public  park,  thereby  to  construct  and  establish  a  public 
street  and  highway  as  a  continuation  of  Sixth  Street  through 
said  Balboa  Park  in  order  to  make  Sixth  Street  accessible 
to  the  northerly  portion  of  said  city,  and  thereby  to  divert 
business  to  Sixth  Street  and  enhance  the  value  of  property 
thereon.  That  such  use  of  said  public  park  is  a  violation  of 
the  trusts  upon  which  the  title  is  held." 

The  lots  belonging  to  plaintiffs  and  fronting  for  a  distance 
of  one.  hundred  and  fifty  feet  along  the  west  line  of  the  park 
as  aforesaid  are  improved,  having  thereon  a  dwelling-house 
and  a  bam,  which  are  situate  immediately  next  the  east  line 
of  their  property  and  adjacent  to  the  west  line  of  the  park. 
Said  premises  are  otherwise  improved  for  residence  pur- 
poses and  have  been  so  occupied  by  the  plaintiffs  and  their 
predecessors.  Hawthorn  Street  adjoins  the  property  of 
plaintiffs  on  the  south  and  extends  from  the  west  line  of  the 
park  in  a  westerly  direction.  Ivy  Street  lies  a  short  distance 
north  of  the  property  of  plaintiffs  and  extends  from  the 
west  line  of  the  park  in  a  westerly  direction. 

The  natural  surface  of  the*  ground  as  now  existing  in  the 
western  portion  of  the  park  adjacent  to  said  streets  and  prop- 
erty is  approximately  at  the  same  elevation  as  said  property 
of  plaintiffs  and  as  the  existing  official  and  actual  grade  of 
said  Hawthorn  and  Ivy  streets.  The  construction  of  said 
proposed  street,  according  to  said  plans  and  specifications, 
will  make  a  cut  below  the  official  grade  of  Hawthorn  Street 
of  about  thirteen  feet,  and  below  the  official  grade  of  Ivy 
Street  of  about  six  and  one-half  feet,  and  will  prevent  ingress 
and  egress  to  said  park  from  both  of  said  streets,  as  well  as 
to  and  from  plaintiffs'  property;  and  will  make  a  cut  of  from 
eleven  feet  to  seven  and  one-half  feet  along  the  east  line  of 
plaintiffs'  property,  "thereby  removing  the  lateral  and  sub- 
jacent support  of  plaintiffs'  land  and  forming  a  perpendicu- 
lar declivity  and  wall  from  the  plaintiffs'  east  line  down  to 
the  surface  of  said  street,  thereby  injuring  and  damaging 
plaintiffs'  property;  ...  the  soil  along  the  east  line  of 
plaintiffs'  property  and  where  said  cut  is  proposed  to  be 
made  is  of  such  a  nature  that  it  will  fall  of  its  own  weight 
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into  the  excavation  made  for  said  street  and  will  by  the 
winter  rains  and  storms  be  washed  down  therein,  when  the 
lateral  and  subjacent  support  shall  have  been  removed 
therefrom,  to  the  injury  and  damage  of  plaintiffs'  property." 
Upon  the  removal  of  its  natural  support  in  the  construction 
of  said  street  the  plaintiffs'  property  will  not  support  the 
improvements  located  thereon,  and  the  drainage  from  plain- 
tiffs' property  will  be  so  increased  that  additional  care  and 
irrigation  thereof  will  be  required.  Said  plans  and  specifica- 
tions for  the  construction  of  said  street  do  not  provide  for 
the  construction  of  a  retaining  wall  along  the  east  side  of 
plaintiffs'  property,  or  for  holding  the  soil  of  plaintiffs' 
property  in  place  after  the  removal  of  said  lateral  and  sub- 
jacent support,  and  make  no  provision  for  strengthening  the 
foundations  of  plaintiffs'  buildings  or  otherwise;  and  said 
contract  does  not  provide  for  any  such  retaining  wall  or  for 
any  support  to  hold  plaintiffs'  land  and  soil  in  place,  or  for 
strengthening  the  foundations  or  otherwise  holding  the  plain- 
tiffs' buildings  in  place  upon  the  removal  of  said  lateral  and 
subjacent  support  from  plaintiffs'  land;  and  the  defendants 
have  not  provided  for  and  do  not  intend  to  construct  any 
retaining  wall  or  provide  any  means  for  said  purposes  of 
support.  The  plaintiffs  purchased  said  property  with  re- 
spect to  its  location  abutting  upon  said  portion  of  said  park 
and  in  reliance  upon  the  uses  and  trusts  upon  which  the 
title  to  said  park  lands  is  held.  No  compensation  has  been 
provided  to  be  paid  to  plaintiffs  on  account  of  the  damage 
which  they  claim  that  they  will  suffer  by  the  opening  and 
construction  of  said  street. 

Upon  the  facts  herein  stated  we  are  of  the  opinion  that 
the  acts  complained  of  constitute  a  diversion  of  a  portion  of 
the  park  property  from  the  uses  to  which  it  has  been  dedi- 
cated, and  will  be  in  violation  of  the  trusts  upon  which  said 
property  is  held  by  the  city.  It  is  well  established  that 
where  a  grant  is  made  for  a  specified,  limited,  and  definite 
purpose,  the  subject  of  the  grant  cannot  be  used  for  an- 
other and  a  different  purpose.  {Price  v.  Thompson,  48  Mo. 
361;  Village  of  Riverside  v.  Maclean,  210  HI.  308,  [102  Am. 
St.  Rep.  164,  66  L.  R.  A.  288,  71  N.  E.  408] ;  Seward  v. 
City  of  Orange,  59  N.  J.  L.  331,  [35  Ati.  799J .)    In  ViUageaf 
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Riverside  v.  McLean,  supra,  the  court  said :  * '  It  is  not  altogether 
dear  that  the  roadway,  if  extended  .  .  .  across  this  park, 
will  be  a  pleasure  driveway.  .  .  .  There  is  nothing  to  show 
that  West  Avenue,  if  extended  across  this  park,  would  be 
restricted,  in  the  use  to  be  made  of  it,  to  a  mere  pleasure 
driveway."  And  it  was  held  that  as  the  premises  were 
originally  dedicated  for  the  purposes  of  a  park,  and  not 
for  the  purposes  of  a  traveled  roadway,  they  could  not  be 
diverted  to  such  street  purposes.  In  Seward  v.  City  of 
Orange,  59  N.  J.  L.  331,  [35  Atl.  799],  the  same  rule  was 
enforced,  the  court  saying  that  such  a  traveled  way  as  there 
described  was  not  for  the  use  of  the  park  as  a  park ;  that  on 
the  contrary,  it  diverts  a  portion  of  the  park  to  a  wholly 
different  use  and  a  use  to  which  it  was  not  donated. 

In  the  cases  above  cited  the  parks  were  small  and  the  pro- 
posed streets  affected  a  much  larger  proportion  of  the  park 
area  than  in  the  present  case ;  otherwise  the  cases  are  parallel, 
and  we  see  no  reason  why  the  same  principle  should  not  be 
applied  here. 

In  this  state  an  important  case  bearing  upon  the  subject 
is  Spires  v.  City  of  Los  Angeles,  150  Cal.  64,  [11  Ann.  Cas. 
465,  87  Pac.  1026].  There  the  city  owned  pueblo  land  and 
dedicated  it  *'as  a  public  place  forever  for  the  enjoyment 
of  the  community  in  general.''  Under  this  dedication,  the 
property  having  been  for  a  long  time  in  use  as  a  public 
square  or  park,  it  was  proposed  to  construct  in  the  center 
thereof  a  public  library  building.  The  supreme  court  held 
that  the  establishment  of  such  public  library,  to  which  visit- 
ors to  the  park  have  access,  is  consistent  with  the  public  en- 
joyment of  the  park  and  the  construction  of  the  building  was 
permissible.  But  it  was  also  held  that  the  building  must  be 
constructed  for  strictly  library  purposes,  and  that  no  part 
of  it  could  be  devoted  to  the  establishment  of  municipal  offices 
therein,  or  for  municipal  administration  purposes,  other  than 
as  a  meeting  place  for  the  board  of  library  directors. 

The  application  to  this  case  of  the  rule  above  stated  does 
not  in  any  degreee  interfere  with  or  deny  the  full  extent  of 
the  powers  of  the  board  of  park  commissioners  to  use  the 
discretion  vested  in  them  in  the  management  and  control  of 
Balboa  Park.    For  all  purposes  of  administration  of  the  park 
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property,  that  board  has  the  right  to  make  or  change  the 
improvements  appropriate  to  the  park  and  to  determine  upon 
the  expediency  or  necessity  of  measures  relating  to  the  ad- 
ministration thereof.  We  simply  hold  that  upon  the  facts, 
which  must  be  considered  as  admitted  for  the  purposes  of 
this  decision,  the  proposed  work  is  essentially  outside  of  the 
scope  of  any  measure  of  administration  of  the  park,  and  its 
execution  would  constitute  fraud  in  the  sense  that  it  would 
be  a  violation  of  a  trust. 

Plaintiffs  further  contend  that  the  construction  of  said 
street,  under  the  circumstances  and  in  the  manner  proposed, 
will  be  in  violation  of  the  provisions  of  section  14  of  article 
I  of  the  constitution  of  the  state  of  California,  which  pro- 
hibits the  taking  or  damaging  of  private  property  for  pub- 
lic use  without  just  compensation  having  been  first  made  to 
or  paid  into  court  for  the  owner.  Counsel  for  respondents 
reply  that  with  respect  to  the  properties  described  in  the 
complaint,  the  plaintiffs  and  the  city  of  San  Diego  occupy 
the  relation  of  coterminous  owners,  and  that  the  city  through 
its  board  of  park  commissioners  has  the  right,  under  section 
832  of  the  Civil  Code,  **to  make  proper  and  usual  excava- 
tions" on  its  land  **for  purposes  of  construction,  on  using 
ordinary  care  and  skill,  and  taking  reasonable  precautions 
to  sustain  the  land  of  the  other."  In  view  of  the  conclu- 
sions above  stated  on  the  other  question  here  discussed,  the 
rule  ordinarily  applying  between  coterminous  owners  is 
modified  with  respect  to  this  case.  Since  the  proposed  work, 
when  undertaken  for  the  purposes  and  in  the  manner  shown 
by  the  complaint  in  this  action,  will  result  in  a  damaging  of 
the  property  of  plaintiffs,  and  since  such  damage  will  be 
incidental  to  the  use  by  the  public  of  land  adjoining  the 
property  of  the  plaintiffs  and  an  application  of  such  adja- 
cent property  to  a  public  use  not  heretofore  existing  with 
respect  thereto,  it  follows  that  the  plaintiffs  are  not  required 
to  wait  until  the  injury  has  been  done  and  then  rely  upon 
their  right  to  recover  damages  therefor.  They  are  entitled 
to  anticipate  the  impending  loss  and  injury  and  to  have  the 
same  prevented  by  an  appropriate  order  of  injunction. 
(Schaufele  v.  Doyle,  86  Cal.  107,  [24  Pac.  834]  ;  Geurkink  v. 
City  of  Petaluma,  112   Cal.  306,  [44  Pac.  570] ;  Sievers  v, 
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Root,  10  Cal.  App.  337,  [101  Pac.  925] ;  WUcox  v.  EngebreU 
sen,  160  Cal.  298,  [116  Pac.  750].) 

The  judgment  appealed  from  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1258.    Second  Appellate  District.— November  18,  1913.] 

MERCHANTS'  MUTUAL  ADJUSTING  AGENCY  (a 
Corporation),  Respondent,  v.  MOSES  DAVIDSON, 
Appellant. 

CoEPORATioN — Stockholdees*  Liabiutt — Cbeditob's  Surr— Conditions 
Precedent. — ^Where  it  appears  from  the  allegations  of  the  complaint 
in  an  action  by  a  judgment  creditor  to  reach  unpaid  subscriptions  to 
corporate  stock,  that  the  corporation  is  wholly  inqplvent  and  with- 
out any  assets  other  than  those  which  the  judgment  creditor  has 
made  a  futile  attempt  to  reach  by  execution,  he  has  done  all  that  he 
should  be  required  to  do  as  a  condition  precedent  to  maintaining  the 
action. 

Id. — Betuen  of  Execution  Nulla  Bona — ^When  XJnnecessaet. — ^The 
return  of  an  execution  nulla  bona  is  not  a  prerequisite  to  maintain- 
ing an  action  of  this  character,  where  the  complaint  shows  that  the 
corporation  is  wholly  insolvent  and  has  no  assets  upon  which  to  levy 
an  execution. 

Id. — Issuance  of  Stock  as  Paid-up — Eftect  of  Agreement  to  Such 
Effect. — The  evidence  in  this  case  does  not  establish  an  agreement 
whereby  the  shares  were  sold  and  the  certificates  issued  to  the  de- 
fendant stockholder  as  ''paid  up"  stock ;  but  conceding  such  agree- 
ment, if  made,  binding  upon  the  corporation,  it  could  not  affect  the 
rights  of  the  plaintiff  as  a  judgment  creditor  of  the  insolvent  cor- 
poration to  enforce  payment  to  it  of  the  fuU  par  value  of  the  stock 
less  the  price  actually  paid  therefor.  This  is  upon  the  doctrine  of 
the  so-called  trust  fund  theory. 

Id. — Insolvent  Corporation — Trust  Fund  Theory. — The  assets  of  an 
insolvent  corporation,  in  whatever  form,  are  held  in  trust  for  its 
creditors.  Among  such  assets  are  unpaid  balances  consisting  of  the 
difference  between  the  par  value  of  the  stock  and  the  amount  act- 
ually paid  therefor  by  the  purchaser  from  the  corporation,  as  to  the 
payment  of  which,  so  far  as  the  creditor  is  concerned,  the  obliga- 
tion is  unconditional,  even  though  the  corporation  has,  in  selling 
the  stock,  accepted  a  qualified  liability  whereby  it  is  estopped  from 
enforcing  payment  of  the  balance. 
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Id. — FiNANOUL  Embarrassment  of  Corporation — Salb  of  Stock  to 
Rbuxvs. — The  rights  of  a  creditor  of  the  insolvent  corporation  are 
not  affected  bj  t^  fact  that  the  corporation,  when  it  sold  the  stock, 
was  in  financial  straits,  and  made  the  sale  in  good  faith  to  relieve 
its  embarrassment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  I.  Feemster,  for  Appellant. 

Lamberson  ft  Lamberson,  and  James  M.  Burke,  for  Re- 
spondent 

SHAW,  J. — This  is  an  action  by  a  judgment  creditor  of 
the  Visalia  Publishing  House,  a  corporation,  to  collect  from 
defendant  as  a  stockholder  therein  an  unpaid  balance  alleged 
to  be  due  from  him  to  the  corporation  upon  shares  of  the 
stock  therein,  the   corporation  being  insolvent. 

Defendant  appeals  from  a  judgment  rendered  in  favor  of 
plaintiff. 

While  the  corporation  was  a  going  concern  defendant  pur- 
chased from  it  shares  of  its  capital  stock  of  the  par  value  of 
one  thousand  dollars,  for  which  he  paid  two  hundred  and 
fifty  dollars  and  has  paid  no  more. 

The  first  point  urged  by  defendant  for  a  reversal  is  that 
by  reason  of  the  fact  that  the  issuance  of  an  execution 
upon  the  judgment  obtained  against  the  corporation  and  a 
return  of  nulla  bona  thereon  by  the  sheriff  is  not  alleged,  the 
complaint  fails  to  show  that  plaintiff  prior  to  the  bringing 
of  this  action  had  exhausted  its  legal  remedies  in  an  effort 
to  collect  the  judgment  obtained  against  the  publishing 
house,  and  therefore  the  general  demurrer  interposed  by  de- 
fendant should  have  been  sustained.  While  it  is  true  the 
complaint  did  not  allege  the  return  of  an  execution  nulla 
bona,  it  did  allege  that  on  the  fifteenth  day  of  February, 
1910,  plaintiff  obtained  judgment  against  the  corporation  for 
the  sum  of  $1,514.63 ;  that  at  the  time  of  the  recovery  of  said 
judgment  and  at  all  times  thereafter  said  publishing  house 
was  insolvent  and  neither  owned  nor  had  any  property  what- 
soever, save  and  except  the  sum  of  seven  hundred  and  fifty 
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dollars  due  from  defendant  herein  on  account  of  the  alleged 
balance  due  for  the  purchase  of  shares  of  capital  stock  of  said 
publishing  house,  and  a  similar  debt  due  from  one  J.  H.  But- 
ler in  the  sum  of  eight  hundred  and  fifty  dollars  (for  the  re- 
covery of  which  an  action  was  pending) ;  that  on  May  21, 
1910,  plaintiff  caused  a  writ  of  execution  to  be  issued  upon 
said  judgment  so  obtained  against  said  publishing  house  and 
delivered  it  to  the  sheriff  of  the  county,  directing  liim  by  vir- 
tue thereof  to  levy  upon  all  moneys,  goods,  and  effects  in  the 
possession,  under  the  control  of  or  due  from  ^aid  defendant 
Davidson  and  J.  H.  Butler,  together  with  all  sums  due  and 
owing  from  ^.hem  or  either  of  them  to  said  publishing  house 
upon  the  capital  stock  of  said  Visalia  Publishing  House  held 
or  owned  by  them;  **that  said  sheriff  made  due  and  legal  ser- 
vice of  said  writ  of  execution,  together  with  a  notice  of  gar- 
nishment, upon  the  said  Moses  Davidson,  the  defendant 
herein,  and  the  said  J.  H.  Butler;  that  the  said  defendant 
Moses  Davidson  and  the  said  J.  H.  Butler  each  separately 
made  answer  to  said  writ  of  execution  and  notice  of  garnish- 
ment in  writing,  and  therein  denied  he  was  indebted  to  the 
said  Visalia  Publishing  House  in  any  sum,  or  that  he  had  any 
moneys,  goods,  or  effects  due  or  owing  to  the  said  Visalia  Pub- 
lishing House  in  his  possession  or  under  his  control,"  which 
said  execution  the  sheriff  returned  with  said  written  denials  of 
Davidson  and  Butler  attached  thereto. 

It  seems  to  be  the  general  rule  that  a  creditor's  claim  must 
be  reduced  to  judgment  and  execution  thereon  issued  apd  re- 
turned unsatisfied  before  he  can  invoke  the  aid  of  equity  in 
enforcing  collection.  (Cook  on  Corporations,  sec.  200;  Pome- 
roy's  Equity  Jurisprudence,  sec.  1415.)  That  one  adopting 
such  course  has  exhausted  his  legal  remedies  admits  of  no  doubt. 
Where,  however,  it  appears,  as  here,  from  the  allegations  of 
the  complaint  that  the  corporation  is  wholly  insolvent  and 
without  any  assets  other  than  those  which  the  judgment  cred- 
itor has  made  a  futile  attempt  to  reach  by  execution,  he  has 
done  all  that  he  should  be  required  to  do  as  a  condition  prece- 
dent to  maintaining  the  action.  As  was  said  by  Chancellor 
Kent:  **It  is  one  of  the  maxims  of  the  common  law,  which  is 
a  dictate  of  common  sense,  that  the  law  will  not  attempt  to  do 
an  act  which  is  vain,  or  to  enforce  an  act  which  would  be 
fruitless."    The  basis  of  the  action  is  the  insolvency  of  the 
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corporation.  **A  judgment  and  execution  unsatisfied  are  evi- 
dence of  insolvency,  of  inability  to  collect.  They  are,  how- 
ever, evidence  only;  and  the  fact  may  be  established  as  well 
by  other  evidence,  among  other  modes,  by  an  assignment  and 
continued  suspension  of  business,  or  other  notorious  indica- 
tions.** (Terry  v.  Tubman,  92  U.  S.  158,  [23  L.  Ed.  537].) 
In  Andrews  v.  O'Reilly,  25  R.  I.  231,  [55  Atl.  688],  the  su- 
preme court  of  Rhode  Island,  in  discussing  a  question  iden- 
tical with  that  involved  here,  said:  "We  think,  in  the  action 
to  enforce  the  stockholder's  liability,  it  is  suflBcient  to  allege 
that  the  creditor  has  exhausted  all  remedies  which  could  have 
been  fruitful,  and  not  necessarily  all  remedies  of  mere  form. 
The  remedy  of  attempted  levy  of  an  execution,  when  it  is  cer- 
tain in  advance  that  nothing  can  come  of  it,  is  not  required 
by  the  reason  of  the  rule.  The  plaintiff  here  has  alleged  that 
a  judgment  against  the  corporation  is  unsatisfied  because  the 
corporation  is  insolvent  and  has  no  property  on  which  an  exe- 
cution can  be  levied.  If  he  proves  this  at  the  trial,  why 
should  he  not  recover  his  debt  of  the  stockholder?  The  best 
and  conclusive  proof  of  the  fact  that  the  corporation  has  no 
property  is  the  return  of  an  ofl&cer  to  that  effect,  but  he  may 
be  able  to  offer  other  proof  which  will  be  convincing.  The 
thing  involved  is  the  impossibility  of  recovering  the  judgment 
from  the  principal  debtor.  The  means  by  which  this  impossi- 
bility is  demonstrated  are  of  minor  consequence.  Even  where 
the  statute  expressly  provided  that  *no  suit  shall  be  brought 
against  any  stockholder,'  etc.,  *  until  an  execution  against  the 
company  has  been  returned  unsatisfied  in  whole  or  in  part,' 
it  was  held  by  the  supreme  court  of  the  United  States  in 
Mash  V.  Conn,  109  U.  S.  371,  [27  L.  Ed.  966,  3  Sup.  Ct  Rep. 
263],  following  ShelUngton  v.  Howland,  53  N.  Y.  371,  that  an 
adjudication  in  bankruptcy  of  the  company  excused  a  com- 
pliance with  this  condition."  To  the  same  effect  is  Salt  Lake 
Hardware  Co.  v.  Tintic  MUling  Co,,  13  Utah,  423,  [45  Pac. 
200] ,  and  Hodges  v.  Silver  Hill  Min.  Co.,  9  Or.  200.  In  our 
opinion,  the  return  of  an  execution  nulla  bona  as  a  prerequi- 
site to  maintaining  an  action  of  this  character  is  not  required 
where  the  complaint  shows  that  the  corporation  is  wholly  in- 
solvent and  has  no  assets  upon  which  to  levy  an  execution. 
^  Since  it  appears  that  plaintiff  exhausted  all  legal  remedies 
which  under  the  circumstances  alleged  could  have  been  fruit- 
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ful  or  availed  it  in  any  manner,  its  right  to  pursue  the  stock- 
holder upon  his  liability  for  the  unpaid  balance  due  the  cor- 
poration is  not  aflfected  by  the  fact  that  it  failed  in  a  matter 
of  mere  form  to  do  a  vain  and  idle  act. 

Appellant  attacks  the  finding  **that  neither  the  whole  nor 
any  part  of  the  balance  of  seven  hundred  and  fifty  dollars 
remaining  unpaid  upon  his  said  purchase  of  the  capital  stock 
of  said  corporation,  as  above  set  forth,  has  ever  been  paid,  and 
that  the  whole  of  said  amount,  to  wit :  the  seven  hundred  and 
fifty  dollars  has  been,  ever  since  the  date  of  said  purchase, 
and  is  now  due,  owing  and  unpaid  from  said  defendant  to 
said  Visalia  Publishing  House,"  claiming  that  it  is  wholly 
without  support.  The  evidence  shows  that  at  the  time  of 
the  purchase  of  the  shares  of  stock  by  defendant  the  cor- 
poration was  badly  in  need  of  cash  wherewith  to  conduct 
its  business;  that  of  its  original  capital  it  sold  to  David- 
son, one  of  its  stockholders,  one  thousand  shares  of  stock,  of 
the  par  value  of  one  thouand  dollars,  for  the  sum  of  two  hun- 
dred and  fifty  dollars  paid  in  cash.  As  shown  by  the  min- 
utes of  the  proceedings  of  the  board  of  directors,  the  secre- 
tary, who  negotiated  the  sale,  reported  to  the  board  of  direc- 
tors '*the  sale  to  M.  Davidson  of  Porterville  of  1000  shares 
of  the  stock  of  the  corporation  at  25  cents,  for  the  purpose  of 
raising  money  to  meet  a  bill  of  one  of  the  San  Francisco  paper 
houses.  ...  On  motion  of  B.  U.  Heberling,  duly  seconded  and 
carried,  the  sale  to  M.  Davidson  was  duly  ratified."  While 
the  secretary  testifies  that  the  stock  was  issued  as  ''paid  up" 
stock,  no  indorsement  of  such  fact  appeared  upon  the  certifi- 
cates, and  so  far  as  disclosed  by  the  record  nothing  whatever 
was  said  by  Davidson,  the  corporation,  or  any  of  its  officers, 
touching  the  question  of  his  liability  for  further  payments,  or 
which  could  be  construed  as  an  agreement  releasing  him  from 
the  obligation  implied  by  such  purchase,  though  one  of  the 
directors  testifies:  **My  recollection  is  that  he  was  not  ex- 
pected to  pay  more  than  that."  Davidson  says  that  he  did 
not  in  terms  agree  at  the  time  to  pay  more  than  two  hundred 
and  fifty  dollars  for  the  stock.  In  effect  the  evidence  shows 
that  defendant  bought  from  the  corporation  shares  of  its 
stock,  paying  therefor  twenty-five  per  cent  of  its  par  value, 
nothing  whatever  being  said  touching  the  question  as  to  pay- 
ment of  the  balance.     While  in  our  opinion  the  evidence  fails 
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to  establish  an  agreement  whereby  the  shares  were  sold  and 
certificates  therefor  issued  to  defendant  as  *'paid  up"  stock, 
nevertheless,  while  conceding  such  agreement,  if  made,  bind- 
ing upon  the  corporation,  it  could  not  affect  the  rights  of 
plaintiff  as  a  judgment  creditor  of  the  insolvent  corporation 
to  enforce  payment  to  it  of  the  full  par  value  of  the  stock  less 
the  price  actually  paid  therefor.  This  upon  the  doctrine  of 
the  so-called  trust  fund  theory,  first  announced  by  Judge 
Story  in  the  case  of  Wood  v.  Dummer,  3  Mason  308,  [Fed. 
Cas.  No.  17,944] ;  namely :  that  the  assets  of  an  insolvent  cor- 
poration in  whatever  form  are  held  in  trust  for  its  creditors. 
Among  such  assets  are  unpaid  balances  consisting  of  the  dif- 
ference between  the  par  value  of  the  stock  and  the  amount 
actually  paid  therefor  by  the  purchaser  from  the  corporation, 
as  to  payment  of  which,  so  far  as  the  creditor  is  concerned, 
the  obligation  is  unconditional,  even  though  the  corporation 
has  in  selling  the  stook  accepted  a  qualified  liability  whereby 
it  is  estopped  from  enforcing  payment  of  the  balance.  (Her- 
ron  Co.  V.  Shaw,  165  Cal.  668,  [133  Pac.  491] ;  Vermont  etc, 
Co.  V.  Declez  etc.  Co.,  135  Cal.  579,  [87  Am.  St.  Rep.  143,  56 
L.  R.  A.  728,  67  Pac.  1057] ;  Cook  on  Corporations,  sec.  42; 
Satoyer  v.  Hoag,  17  Wall.  610,  [21  L.  Ed.  731] ;  Upton  v. 
Tribilcock,  91  U.  S.  48,  [23  L.  Ed.  203] ;  2  Thompson  on  Cor- 
porations, sees.  1564,  1567;  Morawetz  on  Corporations,  sec. 
842.)  Appellant  lays  much  stress  upon  the  fact  that  the  cor- 
poration  had  pressing  obligations  and  that  the  stock  was  sold 
at  its  full  market  value  for  the  purpose  of  raising  money  to 
meet  its  financial  necessities.  His  daim,  based  upon  Handley 
V.  Stutz,  139  U.  S.  417,  [35  L.  Ed.  227, 11  Sup.  Ct.  Rep.  530] ; 
Clark  V.  Bever,  139  U.  S.  96  [35  L.  Ed.  88,  11  Sup.  Ct.  Rep. 
468],  and  Fogg  v.  Blair,  139  U.  S.  118,  [35  L.  Ed.  104, 11  Sup. 
Ct.  Rep.  476],  is  that  where  a  corporation  sells  its  stock  in 
good  faith  at  less  than  par  in  order  to  procure  necessary  cap- 
ital wherewith  to  conduct  its  business,  creditors,  in  the  event 
of  the  insolvency  of  the  corporation,  cannot  enforce  payment 
of  unpaid  balances  from  such  purchasers.  The  cases  relied 
upon  by  appellant  were  based  upon  peculiar  facts  which,  in 
the  opinion  of  the  court,  constituted  an  exception  to  the  gen- 
eral rule.  We  confess  our. inability  to  perceive  any  ground 
for  the  distinction  drawn  or  reason  why  the  creditor  of  an 
insolvent  corporation  should  be  precluded  from  recovery  be- 
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cause  the  corporation  when  it  sold  the  stock  was  in  financial 
straits  and  the  sale  made  in  good  faith  to  relieve  its  embar- 
rassment. Such  ruling  if  adhered  to  must  necessarily  lead 
to  great  and  inevitable  confusion.  Moreover,  in  view  of  the 
California  citations,  the  cases  cited  cannot  be  deemed  author- 
ity in  support  of  such  contention.  It  is  worthy  of  note  that 
in  the  later  case  of  Camden  v.  Stuart,  144  U.  S.  104,  [36  L. 
Ed.  363,  12  Sup.  Ct.  Rep.  585] ,  the  author  of  the  opinion  in 
Handley  v.  Stutz,  said :  "It  is  the  settled  doctrine  of  this  court 
that  the  trust  arising  in  favor  of  creditors  by  subscription  to 
the  stock  of  a  corporation  cannot  be  defeated  by  a  simu- 
lated payment  of  such  subscription,  nor  by  any  device  short 
of  an  actual  payment  in  good  faith.  And  while  any  set- 
tlement or  satisfaction  of  such  subscription  may  be  good  as 
between  the  corporation  and  the  stockholders,  it  is  unavail- 
ing as  against  the  claims  of  the  creditors.  Nothing  that  was 
said  in  the  recent  cases  of  Clark  v.  Sever,  Fogg  v.  Blair,  or 
Handley  v.  Stutz,  was  intended  to  overrule  or  qualify  in  any 
way  the  wholesome  principle  adopted  by  this  court  in 
the  earlier  cases,  especially  as  applied  to  the. original  sub- 
scribers to  stock.''  As  to  the  right  of  creditors  of  an  insol- 
vent corporation  to  enforce  such  payment,  no  distinction  can 
be  drawn  between  the  case  of  one  who  in  form  subscribes  for 
original  stock,  agreeing  to  pay  less  than  its  par  value  there- 
for, and  one  who  purchases  original  stock  at  less  than  its  par 
value. 

Our  conclusion  renders  it  unnecessary  to  discuss  other 
points  made  by  appellant. 

The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CiT..No.  1273.    FiTgt  Appellate  District.— November  19,  1913.] 

BENJAMIN  P.  STRANGE,  Respondent,  v.  MARGUERITE 
A.  STRANGE  et  al.,  Defendants;  MARGUERITE  A. 
STRANGE,  Defendant  and  Appellant. 

New  Trial  —  Omission  of  Spkcitications  fbom  Notice  —  Time  fob 
Amendment. — The  moving  party  for  a  new  trial  is  not  entitled, 
thirty- three  days  after  receiving  notice  of  the  entry  of  judgment 
and  twenty-one  days  after  filing  and  serving  his  notice  of  intention 
to  move  for  a  new  trial,  to  amend  his  notice  of  intention  by  supply- 
ing specifications  of  the  particulars  in  which  the  evidence  is  alleged 
to  be  insufficient,  and  also  specifications  of  errors  of  law  upon  which 
.  he  will  rely,  both  of  which  specifications  were  entirely  omitted  from 
his  original  notice. 

lb. — Motion  foe  New  Trial — Omission  op  Specifications  as  to  In- 
sufficiency OF  Evidence. — A  motion  for  a  new  trial,  based  upon  a 
notice  which  fails  to  contain  any  specification  of  particulars  in 
which  the  evidence  is  alleged  to  be  insufficient,  cannot  be  granted 
upon  that  ground. 

Id. — ^Notice  of  Motion— -Spectfication  of  Particulars — New  Method 
OF  Appeal. — The  alternative  method  of  appeal  provided  by  section 
953a  of  the  Code  of  Civil  Procedure  does  not  relieve  the  moving 
party  for  a  new  trial  from  the  necessity  of  specifying  in  his  notice 
of  intention  the  particulars  in  which  he  intends  to  urge  that  during 
the  trial  the  court  has  erred  in  matters  of  law. 

Id. — MonoN  for  New  Trial  on  Ground  of  Newly  Discovered  Evi- 
dence— Time  for  Filing  Affidavits. — ^Where  one  moves  for  a  new 
trial  upon  the  grounds  of  accident,  surprise,  and  newly  discovered 
evidence,  it  is  incumbent  upon  him,  within  t^  days  after  the  date 
of  the  service  and  filing  of  his  notice  of  intention,  to  either  serve 
and  file  his  affidavits  in  support  of  the  proposed  motion,  or  to  obtain 
a  stipulation  or  order  granting  further  time  so  to  do. 

Suit  to  Quiet  Title — Evidence— Burden  of  Proof. — ^Where  the  de- 
fendant, in  an  action  involving  title  to  land,  bases  his  claim  of  title 
on  a  deed  from  the  plaintiff,  the  plaintiff  is  not  required  to  prove 
title  in  himself  prior  to  the  date  of  such  deed. 

Id. — CoNFUCTiNO  Evidence — Conclusiveness  on  Appeal. — A  finding  of 
the  eourt  in  such  action  as  to  the  intention  of  the  grantor  in  deliver- 
ing such  deed,  based  on  evidence  substantially  conflicting,  will  not 
be  disturbed  on  appeal. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  made  in 
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the  matter  of  a  motion  for  a  new  trial.    H.  D.  Burroughs, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Crabbe,  and  E.  B.  Mering,  for  Appellant 

James  H.  Boyer,  for  Respondent. 

RICHARDS,  J. — The  appellant  prosecutes  herein  three  ap- 
peals— one  from  an  order  denying  appellant's  motion  for  leave 
to  amend  her  noticp  of  intention  to  move  for  a  new  trial  -,  one 
from  an  order  denying  appellant's  motion  for  a  new  trial,  and 
one  from  the  judgment.  They  will  be  considered  in  the  above 
order. 

The  order  of  the  trial  court  refusing  appellant  leave  to 
amend  her  notice  of  intention  to  move  for  a  new  trial  was 
based  on  the  objection  that  appellant's  notice  of  motion  for 
leave  to  amend  her  notice  of  intention  was  served  and  filed 
thirty-three  days  after  appellant  had  duly  received  written 
notice  of  the  entry  of  judgment,  and  twenty-one  days  after 
appellant's  notice  of  intention  to  move  for  a  new  trial  had 
been  served  and  filed ;  and  that  since  by  said  motion  for  leave 
to  amend  her  notice  of  intention  to  move  for  a  new  trial  appel- 
lant sought  to  supply  specifications  of  the  particulars  in  which 
the  evidence  was  alleged  to  be  insufficient,  and  also  specifica- 
tions of  errors  of  law  upon  which  the  appellant  would  rely, 
and  both  of  which  specifications  were  entirely  omitted  from 
her  original  notice,  the  proffered  amendment  came  too  late, 
and  that  the  court  had  no  longer  jurisdiction  to  grant  leave  to 
amend  her  notice  of  intention  to  move  for  a  new  trial  in  the 
respects  sought  by  said  motion. 

It  is  to  be  noted  that  appellant's  motion  for  leave  to  amend 
was  not  made  upon  the  ground  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.  That  the  court  committed  no 
error  in  sustaining  the  respondent's  objection  and  refusing  ap- 
pellant leave  to  amend  her  notice  of  intention  to  move  for  a 
new  trial  in  the  respects  indicated,  would  seem  to  be  the  set- 
tled law  of  this  state.  {Vmon  Collection  Co,  v.  Oliver,  162 
Cal.  755,  [124  Pac.  435] ;  Little  v.  Jacks,  67  Cal.  165,  [7  Pac. 
449]  ;  Parker  v.  Doray,  98  Cal.  317,  [33  Pac.  118] ;  Salisbury 
V.  Burr,  114  Cal.  451,  [46  Pac.  270]  j  EstudUlo  y.  Security 
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Loan  Co.,  158  Cal.  67,  [109  Pac.  884] ;  National  Batik  of  Cal. 
V.  Mulford,  17  Cal.  App.  551,  [120  Pac.  446].) 

Appellant's  motion  for  a  new  trial  being  thus  based  upon  a 
notice  which  failed  to  contain  any  specification  of  particulars 
in  which  the  evidence  was  alleged  to  be  insufScient  could  not 
have  been  granted  upon  that  ground.  (Code  Civ.  Proc,  sec. 
659.) 

Said  notice  of  intention  also  failed  to  specify  the  particular 
errors  of  law  occurring  at  the  trial  and  excepted  to  by  the  ap- 
pellant. Counsel  for  the  appellant  contends  that  since  the 
adoption  of  the  alternative  method  of  appeal  provided  for  in 
section  953a  of  the  Code  of  Civil  Procedure,  which  enables 
the  appellant  to  present  to  the  appellate  court  the  reporter's 
transcript  "of  the  testimony  offered  or  taken,  evidence  offered 
or  received,  and  all  rulings,  instructions,  acts  or  statements  of 
the  court,  also  all  objections  or  exceptions  taken  and  all  matters 
to  which  the  same  relate,"  and  which  also  provides  that  such 
transcript  is  to  be  considered  on  appeal  in  lieu  of  a  bill  of 
exceptions,  the  reason  for  the  specification  of  the  particular 
errors  of  law  required  by  section  659  of  the  Code  of  Civil 
Procedure,  no  longer  exists,  and  that  the  decisions  of  the  court 
requiring  such  specifications  rendered  prior  to  the  adoption 
of  section  953a  of  the  Code  of  Civil  Procedure,  no  longer 
apply. 

We  have  read  the  elaborate,  insistent,  and  extended  argu- 
ment of  counsel  in  support  of  this  contention,  but  we  cannot 
give  our  concurrence  to  its  conclusions.  On  the  contrary,  it 
would  seem  that  the  amendment  of  section  647  of  the  Code 
of  Civil  Procedure  so  as  no  longer  to  require  exceptions  to  the 
rulings  of  the  court  during  the  trial  to  be  taken  or  noted, 
when  read  in  connection  with  the  change  in  method  of  pre- 
paring the  record  on  appeal  worked  by  the  adoption  of  sec- 
tion 953a  of  the  same  code,  would  furnish  an  additional  and 
stronger  reason  for  a  strict  adherence  to  the  rule  that  the 
moving  party  on  a  motion  for  a  new  trial  should  be  required 
to  specify  in  his  notice  of  intention  the  particulars  in  which 
he  intends  to  urge  that  during  the  trial  the  court  has  erred  in 
matters  of  law. 

An  examination  of  the  cases  decided  since  the  adoption  of 
section  953a  of  the  Code  of  Civil  Procedure  will  show  that  the 
courts  have  consistently  adhered  to  the  former  well  established 
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rule.  (Umon  Collection  Co,  v.  Oliver,  162  Cal.  755,  124  Pac. 
435] ;  National  Bank  of  Cal  v.  Mulford,  17  Cal.  App.  551, 
[120  Pac.  446].) 

The  motion  for  a  new  trial,  in  so  far  as  it  was  based  upon 
unspecified  errors  of  law,  was  also  properly  denied. 

The  appellant's  motion  for  a  new  trial  was  also  to  be  based 
upon  the  grounds  of  accident,  surprise,  and  newly  discovered 
evidence.  It  was  incumbent  upon  the  appellant,  within  ten 
days  after  September  9th,  the  date  of  the  service  and  filing  of 
her  said  notice  of  intention,  to  either  serve  and  file  her  affida- 
vits in  support  of  this  branch  of  her  proposed  motion,  or  to 
obtain  a  stipulation  or  order  granting  her  further  time  so  to 
do.  Such  affidavits  were  not  served  nor  filed  until  Septem- 
ber 25th — eighteen  days  after  the  service  and  filing  of  the 
notice  of  intention,  and  no  stipulation  or  order  extending  the 
time  within  which  to  serve  and  file  these  affidavits  was  ever 
applied  for  or  made.  It  is  clear,  therefore,  that  they  came 
too  late  to  be  available  upon  the  motion  for  a  new  trial  over 
an  objection  to  their  use. 

The  record,  however,  shows  that  not  only  was  no  objection 
made  to  the  use  of  these  affidavits,  but  that  they  were  in  fact 
offered,  read,  and  coasidered  by  the  court  upon  said  motion. 
This  being  so,  we  have  considered  them  here ;  but  having  done 
so,  we  fail  to  find  in  their  contents  any  sufficient  ground  for 
granting  a  new  trial. 

This  leaves  the  appeal  from  the  judgment  as  the  only  mat- 
ter remaining  for  consideration  in  this  case. 

The  contention  of  the  respondent  that  the  notice  of  inten- 
tion to  appeal  was  filed  too  late  is  without  merit;  and  the 
only  substantial  question  presented  upon  the  appeal  is  as  to 
whether  the  evidence  is  sufficient  to  sustain  the  judgment. 

The  sole  claim  of  title  which  the  appellant  asserts  to  the 
property  in  question  in  her  answer  and  cross-complaint  is  that 
derived  by  a  deed  from  plaintiflP  to  her  and  her  codefendant 
dated  October  20, 1908.  This  being  so,  it  was  not  required  by 
plaintiff  that  he  should  prove  title  in  himself  prior  to  the 
date  of  said  deed ;  and  hence,  the  only  real  issue  in  the  case 
was  as  to  the  intention  of  the  grantor  with  respect  to  the  de- 
livery of  the  deed.  The  grantor  of  the  instrument  being  the 
plaintiff  in  the  case,  and  having  affirmatively  testified  that  he 
had  never  delivered  nor  intended  to  deliver  said  deed,  nor  to 
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part  with  his  title  or  control  over  the  property  during  his  life- 
time ;  and  his  testimony  in  these  respects  heing  strongly  sup- 
ported by  other  evidence  in  the  case,  we  are  satisfied  that 
there  is  such  a  substantial  conflict  in  the  evidence  as  to  pre- 
clude us  from  disturbing  the  findings  and  judgment  of  the 
court  below. 

The  judgment  and  several  orders  appealed  from  herein  are 
a£Srmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  19,  1913,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  17,  1914. 


[Civ.  No.  1285.    First  Appellate  District.— November  19,  1913.] 

In  the  Matter  of  the  Estate  of  BETHANIA  DUNBAR 
WILLIAMS,  Deceased.  DONALD  WARD  WILLIAMS, 
as  Executor  of  the  Will  of  Bethania  Dunbar  Williams, 
Deceased  et  al.,  Appellants,  v.  JOHN  E.  McDOUGALD, 
as  Treasurer  of  the  City  and  County  of  San  Francisco, 
Respondent. 

Inheritance  Tax — Death  of  Devisee  Subject  to  Tax — Computation 
OF  Second  Tax. — Where  a  testator  dies  leaving  his  estate  to  a 
devisee  who  is  subject  to  an  inheritance  tax,  and  the  devisee  then 
dies  leaving  an  estate  the  residuary  devisees  of  which  are  also  sub- 
ject to  an  inheritance  tax,  the  first  inheritance  tax  is  to  be  deducted 
from  the  amount  of  the  second  estate,  in  computing  the  second  tax. 

Id. — Determination  of  Value  of  Estate — Deduction  of  Liens  and 
Debts. — In  making  his  appraisement  of  the  market  value  of  devised 
or  inherited  property  an  inheritance  tax  appraiser  is  to  allow  for 
and  deduct  from  the  value  of  such  property  aU  ripened  liens,  fixed 
charges,  and  proven  debts  outstanding  against  it. 

D). — Tax  Imposed  Only  Upon  so  Much  Property  as  CJomes  to  Dis- 
tributee.— The  inheritance  tax  is  imposed  solely  upon  the  devisee, 
legatee,  or  heir,  and  upon  him  only  as  to  such  property  as  he  actually 
takes  on  distribution  ag  de^isee^  legatee^  or  heir. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  report  of  an  inher- 
itance tax  appraiser  and  fixing  the  amount  of  the  inheritance 
tax.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  E.  Towne,  for  Appellants. 

Hartley  F.  Peart,  and  U,  S.  Webb,  Attorney-General,  for 
Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  settling 
an  inheritance  tax,  appraiser's  report,  and  fixing  the  amount 
of  the  inheritance  tax  to  be  paid  by  the  appellants  as  the  resid- 
uary legatees  and  devisees  of  Bethania  Dunbar  Williams, 
deceased. 

The  facts  are  these :  Abram  P.  Williams  died  testate  in  the 
city  and  county  of  San  Francisco  in  October,  1911,  leaving  a 
will  by  which  he  devised  his  entire  estate  to  his  widow 
Bethania  Dunbar  Williams.  This  will  was  duly  admitted  to 
probate,  and  the  widow  was  appointed  executrix  thereof,  and 
continued  to  serve  as  such  until  her  death  in  April,  1912. 
She  also  left  a  will,  of  which  Donald  Ward  Williams,  one  of 
the  appellants  herein,  was  named  and  thereafter  duly  ap- 
pointed executor ;  and  in  which  will,  after  numerous  legacies, 
the  said  Donald  Ward  Williams  and  Harry  McFarland  Will- 
iams were  named  as  the  residuary  legatees  of  her  estate. 

An  inheritance  tax  was  duly  appraised  upon  the  estate  of 
Abram  P.  Williams  and  fixed  at^  the  net  sum  of  $18,475.03, 
chargeable  against  Bethania  Dunbar  Williams  as  the  sole  dev- 
isee of  the  estate,  which  said  sum  was  paid  by  Donald  Ward 
Williams  as  administrator  with  the  will  annexed  of  the  estate 
of  Abram  P.  Williams,  deceased. 

The  residuary  interests  of  Donald  Ward  Williams  and 
Harry  McFarland  Williams  being  also  subject  to  an  inher- 
itance tax,  the  appraiser,  John  M.  Burnett,  in  September,  1912, 
proceeded  to  appraise  and  fix  such  tax;  and  in  so  doing  de- 
clined to  deduct  from  his  appraisement  of  the  market  value 
of  said  interests  of  said  residuary  devisees  the  amount  of  the 
first  inheritance  tax — ^namely,  the  sum  of  $18,475.03,  but,  on 
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the  contrary,  fixed  the  amount  of  their  inheritance  tax  at  a 
sum  $3,695  in  excess  of  what  it  would  have  been  if  such  first 
inheritance  tax  had  been  deducted.  This  report  the  lower 
court  adopted,  and  from  its  order  approving  the  same  this 
appeal  has  been  taken. 

The  sole  question  before  the  court  for  decision  is  this: 
Where  a  testator  dies  leaving  his  estate  to  a  devisee  who  is 
subject  to  an  inheritance  tax,  and  he  also  dies  leaving  in  turn 
an  estate,  the  residuary  devisees  of  which  are  also  subject  to 
an  inheritance  tax,  is  the  first  inheritance  tax  to  be  deducted 
by  the  appraiser  from  the  amount  of  the  second  estate  upon 
which  such  second  inheritance  tax  is  to  be  computed! 

This  question  would  have  been  a  simple  one  if  Bethania 
Dunbar  Williams  had  in  her  lifetime  paid  the  inheritance  tax 
of  $18,475.03  appraised  against  her  as  the  sole  devisee  of 
Abram  P.  Williams,  deceased ;  and  it  would  seem  to  be  imma- 
terial whether  she  had  so  paid  it  personally  and  out  of  her 
individual  funds,  or  whether  she  had  paid  it  as  executrix  of 
the  estate  of  her  husband  and  out  of  the  funds  of  the  estate 
of  which  she  was  the  sole  devisee ;  and  as,  under  the  law,  she 
was  entitled  and  even  bound  to  do.  (Inheritance  Tax  Law, 
1911,  sec.  1,  subd.  4,  Stats.  1911,  p.  713.)  It  would  seem  obvi- 
ous that  had  she  done  this  before  her  death,  the  amount  of 
this  inheritance  tax  so  paid  could  never  have  come  within  the 
range  of  consideration  as  a  part  of  the  estate  of  the  devisees 
of  Bethania  Dunbar  Williams.  The  mere  fact  that  Bethania 
Dunbar  Williams  died  before  paying  the  inheritance  tax  which 
she  was  bound  to  pay  as  a  condition  precedent  to  receiving  her 
interest  in  the  estate  of  Abram  P.  Williams  as  the  sole  devisee 
thereof,  and  which  tax  was  a  fixed  charge  and  lien  upon  her 
devisable  interest  in  the  estate,  ought  not  to  change  the  rule, 
^for  the  simple  reason  that  in  either  event  her  devisees  could 
never  be  entitled  to  receive  any  portion  of  the  said  sum  of 
$18,475.03  which  had  already  and  before  her  death  been  laid 
hold  upon  and  sequestered  by  law  for  the  payment  of  said  tax. 

The  foregoing  chain  of  reasoning  is  sustained  and  strength- 
ened by  an  examination  of  the  Inheritance  Tax  Law  and  the 
cases  which  have  undertaken  to  construe  its  terms. 

Section  1  of  the  Inheritance  Tax  Law  requires  that  the 
tax  shall  be  imposed  upon  the  transfer  of  any  property  by  will 
or  by  the  intestate  or'homestead  laws  of  the  state,  and  subdi- 
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vision  4  of  the  same  section  provides  "that  the  tax  so  imposed 
shall  be  upon  the  market  value  of  such  property."  In  a  very 
early  case  it  was  held  that  the  universal  standard  of  value  for 
purposes  of  taxation  is  the  amount  of  money  which  can  be 
realized  by  a  sale  of  the  property  in  the  open  market.  {State 
V.  Moore,  12  Cal.  56.)  This  is  also  the  code  rule  for  admeas- 
uring the  value  of  property  in  actions  for  damages  for  its 
wrongful  conversion.     (Civ.  Code,  sees.  3353,  3354.) 

Measured  by  this  rule  the  market  value  of  property  which 
one  receives  by  inheritance  or  devise  should  be  the  cash  price 
for  which  it  could  be  sold  in  the  open  market ;  and  if  this  be 
true  it  would  be  idle  to  argue  that  the  value  of  a  devisee's 
interest  in  an  estate  would  not  in  any  sale  thereof  be  dis- 
counted to  the  extent  of  any  outstanding  inheritance  tax  lien 
against  it. 

But  the  Inheritance  Tax  Law  goes  further;  and  in  section 
15  provides  that  "In  estimating  the  value  of  any  estate  or 
interest  in  property,  to  the  beneficial  enjoyment  or  possession 
whereof  there  are  persons  or  corporations  presently  entitled 
thereto,  no  allowance  shall  be  made  on  account  of  any  con- 
tingent encumbrance  thereon,  nor  on  account  of  any  contin- 
gency upon  the  happening  of  which  the  estate  or  property,  or 
some  part  thereof  or  interest  therein,  may  be  abridged,  de- 
feated, or  diminished,  provided,  however,  that  in  the  event  of 
such  encumbrance  taking  effect  as  an  actual  burden  upon  the 
interest  of  the  beneficiary,  or  in  the  event  of  the  abridgement, 
defeat,  or  diminution  of  said  estate  or  property  or  interest 
therein  as  aforesaid,  a  return  shall  be  made  to  the  person 
properly  entitled  thereto  of  a  proportionate  amount  of  such 
tax  on  account  of  the  encumbrance  when  taking  effect,  or  so 
much  as  will  reduce  the  same  to  the  amount  which  would  have 
been  assessed  on  account  of  the  actual  duration  or  extent  of 
the  estate  or  interest  enjoyed.  Such  return  of  cash  shall  be 
made  in  the  manner  provided  by  section  12  hereof  upon  order 
of  the  court  having  jurisdiction." 

Section  12  of  the  Inheritance  Tax  Law  further  provides: 
"Whenever  any  debts  shall  be  proven  against  the  estate  of  a 
decedent  after  the  payment  of  legacies  or  distribution  of  prop- 
erty from  which  the  said  tax  has  been  deducted,  or  upon 
which  it  has  been  paid,  and  a  refund  is  made  by  the  legatee, 
devisee,  heir  or  next  of  kin,  a  proportion  of  the  tax  so  de- 
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ducted  or  paid  shall  be  repaid  to  him  by  the  executor,  admin- 
istrator or  trustee,  if  the  said  tax  has  not  been  paid  to  the 
county  treasurer  or  to  the  state  treasurer,  or  by  said  county 
treasurer  or  said  state  treasurer,  if  it  has  been  so  paid." 

From  these  sections  of  the  act  the  plain  implication  arises 
that  in  making  his  appraisement  of  the  market  value  of  de- 
vised or  inherited  property  the  appraiser  is  to  allow  for  and 
deduct  from  the  value  of  such  property  all  ripened  liens,  fixed 
charges,  and  proven  debts  outstanding  against  it.  This  is  evi- 
dently the  view  taken  by  our  supreme  court  in  the  Estate  of 
Kennedy,  157  Cal.  517,  [29  L.  R.  A.  (N.  S.)  428,  108  Pac. 
280] ,  wherein,  after  a  careful  review  of  practically  all  of  the 
cases  cited  by  respective  counsel  in  their  briefs  herein,  the 
court  says:  **The  provisions  of  our  tax  act  clearly  show  that 
the  tax  imposed  thereby  is  one  solely  upon  the  devisee,  legatee 
or  heir,  and  one  upon  him  only  as  to  such  property  as  he  act- 
ually takes  on  distribution  as  devisee,  legatee  or  heir.  It 
would  be  a  most  absurd  and  inequitable  provision  that  imposed 
a  tax  on  one  for  the  privilege  of  succeeding  as  heir,  devisee, 
or  legatee  to  certain  property  of  the  decedent  where  the  very 
property  to  which  he  is  so  held  to  succeed  is  lawfully  diverted 
by  the  probate  court  to  other  purposes  and  can  never  be  dis- 
tributed to  him.*' 

It  would  seem  to  be  equally  absurd  and  unjust  to  refuse  ta 
allow  for  and  deduct  from  the  value  of  the  share  of  the  dev- 
isee of  an  estate  the  amount  of  an  inheritance  tax  which  had 
been  aflSxed  to  said  property  while  it  was  part  of  a  preceding 
estate,  and  which  was  a  lien  upon  it,  and  which  the  executor 
or  administrator  of  the  former  estate  was  bound  by  law  to 
pay,  and  which  could  therefore  never  come  into  the  possession 
or  enjoyment  of  the  devisee. 

This  was  what  was  done  in  the  present  case.  We  think 
the  order  of  the  court  approving  the  report  of  the  appraiser 
was  erroneous,  and  should  be  reversed,  with  instructions  to 
the  court  to  enter  an  order  assessing  and  fixing  the  market 
value  of  the  property  of  the  appellants  subject  to  the  inher- 
itance tax  herein,  and  the  amount  of  such  tax  to  which  the 
same  is  liable,  in  conformity  with  the  views  expressed  in  this 
opinion ;  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 
28  OftL  App.— 10 
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[Crim.  No.  310.    Second  Appellate  District.— November  19,  1918.] 
THE  PEOPLE,  Appellant,  v.  L.  E.  DADMUN,  Respondent. 

Criminal  Law — ^Larceny — Theft  of  Deed  by  Grantee — ^Indictment. — 
An  indictment  charging^  the  grantee  named  in  a  deed  with  grand 
larceny  in  stealing  and  carrying  away  the  deed,  which,  if  properly 
delivered,  was  sufficient  to  convey  the  title  to  the  property  described 
therein,  and  alleging  the  value  of  the  property  but  not  the  value  of 
the  deed,  is  demurrable. 

Td. — Theft  of  Instrument  or  Document — Section  492  of  Penal  Code. 
Section  492  of  the  Penal  Code,  providing  that  "if  the  thing  stolen 
consists  of  any  evidence  of  debt,  or  other  written  instrument,  the 
amount  of  money  due  thereupon,  or  secured  to  be  paid  thereby,  and 
remaining  unsatisfied,  or  which  in  any  contingency  might  be  col- 
lected thereon,  or  the  value  of  the  property  the  title  to  which  is 
shown  thereby,  or  the  sum  which  might  be  recovered  in  the  absence 
thereof,  is  the  value  of  the  thing  stolen,"  does  not  purport  to  define 
any  offense,  but  merely  prescribes  a  rule  of  evidence  for  ascertaining 
and  fixing  the  value  of  the  article  stolen. 

Id. — ^Meaning  of  **Written  Instrument" — Necessity  of  Delivery. — 
The  term  "written  instrument"  means  a  written  document,  delivered 
with  the  intention  that  it  shall  take  effect  in  accordance  with  its 
purpose  as  shown  by  the  language  used  therein;  the  use  of  the  word 
with  respect  to  contracts  and  deeds  of  conveyance  of  real  estate 
implies  a  delivery,  without  which  the  document  is  inoperative  for 
any  purpose. 

Id. — ^Undelivered  Deed — ^Whether  a  Subject  of  Larceny. — An  unde- 
livered deed  is  not  a  "written  instrument"  within  the  meaning  of 
section  492  of  the  Penal  Code,  and  is  not  a  subject  of  larceny. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  George  Beebe,  Deputy 
Attorney-General,  and  H.  S.  Utley,  District  Attorney,  for 
Appellant. 

E.  S.  Torrance,  for  Respondent. 

SHAW,  J. — An  indictment  presented  by  the  grand  jury 
against  defendant  charged  him  with  grand  larceny  in  that 
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it  is  alleged  that  he  *'did  willfully,  anlawfully  and  feloni- 
ously steal  and  carry  away  a  certain"  grant  deed  signed  and 
acknowledged  by  one  Qeorge  W.  Webb,  wherein  defendant 
was  named  as  grantee,  which  deed,  if  properly  delivered,  was 
sufBcient  in  form  and  substance  to  convey  to  defendant  the 
title  of  Webb  to  the  property  described  therein,  alleged  to  be 
of  the  value  of  ten  thousand  dollars,  which  *' grant  deed  and 
the  said  property  therein  described  and  the  title  to  which 
was  thereby  shown  and  conveyed,"  as  alleged,  **was  then 
and  there  the  property  of  said  Qeorge  W.  Webb,  and  which 
said  deed  was  **a  written  instrument  showing  and  conveying 
the  title  to  certain  real  property"  therein  described. 

The  sustaining  of  defendant's  demurrer  followed  by  judg- 
ment thereon,  from  which  the  people  appeal,  presents  the 
question  as  to  whether  or  not  the  stealing  of  a  grant  deed 
by  one  named  therein  as  grantee  (the  value  of  the  property 
described  therein,  and  not  the  value  of  the  deed,  being 
alleged)  constitutes  grand  larceny.  The  contention  of  appel- 
lant is  that  the  indictment  charges  the  offense  of  grand  lar- 
ceny under  and  pursuant  to  the  provisions  of  section  492 
of  the  Penal  Code,  which  is  as  follows:  '*If  the  thing  stolen 
consists  of  any  evidence  of  debt,  or  other  written  instrument, 
the  amount  of  money  due  thereupon,  or  secured  to  be  paid 
thereby,  and  remaining  unsatisfied,  or  which  in  any  contin- 
gency might  be  collected  thereon,  or  the  value  of  the  property 
the  title  to  which  is  shown  thereby,  or  the  sum  which  might 
be  recovered  in  the  absence  thereof,  is  the  value  of  the  thing 
stolen."  This  section  does  not  purport  to  define  any  offense, 
but  merely  prescribes  a  rule  of  evidence  for  ascertaining  and 
fixing  the  value  of  the  article  stolen.  The  offense,  as  defined 
by  section  484  of  the  Penal  Code,  consists  in  *'the  felonious 
stealing,  taking,  carrying,  leading,  or  driving  away  the  per- 
sonal property  of  another."  When  the  property  thus  taken 
is  of  a  value  exceeding  fifty  dollars  it  constitutes  grand  lar- 
ceny. (Pen.  Code,  sec.  487.)  If  it  be  of  a  value  of  less  than 
fifty  dollars,  unless  the  act  falls  within  the  provisions  of 
subdivisions  1  and  2  of  said  section  487,  it  is  petit  larceny. 
The  value  of  the  article  stolen,  as  alleged  in  the  indictment, 
fixes  the  grade  of  the  offense. 

If  the  deed  was  delivered,  and  respondent  insists  that  such 
fact  is  implied  from,  the  allegation  that  it  ''showed  and  con- 
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veyed  title  to  the  real  property  therein  described,"  then  of 
course  no  offense  is  charged.  On  the  other  hand,  assuming 
the  deed  was  not  delivered,  was  it  "a  written  instrument" 
within  the  meaning  of  those  words  as  used  in  the  section 
quoted!  If  not,  then  it  follows  that  the  stealing  of  the  deed 
was  merely  the  unlawful  taking  of  an  article  having  no  value 
other  than  that  of  the  paper  and  labor  performed  in  writing 
thereon,  the  value  of  which  is  not  stated.  In  Hoag  v.  Bernard, 
55  CaJ.  564,  the  word  *' instrument,"  as  used  in  the  codes,  is 
defined  as  ''some  written  paper  or  instrument  signed  and 
delivered  by  one  person  to  another,  transferring  the  title  to 
or  creating  a  lien  on  property,  or  giving  a  right  to  a  debt  or 
duty."  This  definition  is  quoted  with  approval  in  Foorman 
V.  Wallace,  75  Cal.  555,  [17  Pac.  680],  and  Warnock  v. 
Harlow,  96  Cal.  307,  [31  Am.  St.  Eep.  209,  31  Pac.  166].  The 
term  ''written  instrument"  means  a  written  document  deliv- 
ered with  the  intention  that  it  shall  take  effect  in  accordance 
with  its  purpose  as  shown  by  the  language  used  therein.  The 
use  of  the  word  with  respect  to  contracts  and  deeds  of  con- 
veyance of  real  estate  implies  a  delivery  without  which  the 
document  is  inoperative  for  any  purpose.  (Civ.  Code,  sees. 
1626  and  1054.)  Since  the  document  was  not  delivered,  it 
was  not  a  written  instrument,  but  merely  a  piece  of  paper 
with  writing  thereon,  ineffectual  and  inoperative  for  the  pur- 
pose of  conveying  the  property  described  therein.  It  appears 
the  legislature  recognized  the  fact  that  documents  and  writ- 
ings inoperative  for  want  of  delivery  could  not,  in  the 
absence  of  positive  law,  be  the  subject  of  larceny  as  "written 
instruments,"  for  section  494  of  the  Penal  Code  provides: 
"All  the  provisions  of  this  chapter  apply  where  Hie  property 
taken  is  an  instrument  for  the  payment  of  money,  evidence 
of  debt,  public  security,  or  passage  ticket,  completed  and 
ready  to  be  issued  or  delivered,  although  the  same  has  never 
been  issued  or  delivered  by  the  makers  thereof  to  any  person 
as  a  purchaser  or  owner."  In  this  enumeration  of  undeliv- 
ered instruments  which  are  made  the  subject  of  larceny  deeds 
are  not  designated  therein,  and  applying  the  maxim  that  "the 
expression  of  one  thing  excludes  another,"  they  should  not  be 
included  among  the  undelivered  instruments  to  which  the  pro- 
visions of  the  section  are  said  to  apply.  The  provision  of  the 
New  York  code  [N.  Y.  ConsoL  Laws,  c.  40,  sec.  1303]  with 
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reference  to  larceny  of  written  instruments,  while  almost 
identical  with  our  own,  is  more  favorable  to  respondent's  con- 
tention in  that  the  New  York  statute  describes  the  instrument 
as  one  **  being  the  transfer  of  or  evidence  of  title  to  any  prop- 
erty," and  providing  that  the  value  of  the  article  stolen  shall 
be  deemed  "the  value  of  the  property  transferred  or  affected, 
or  the  title  to  which  is  shown  thereby."  In  the  case  of 
People  V.  Stevens,  38  Hun  (N.  T.),  62,  the  question  involved 
the  alleged  larceny  from  the  maker  thereof  of  a  written  instru- 
ment consisting  of  the  satisfaction  of  a  mortgage,  and  it  was 
there  held  that  the  act  of  taking  did  not  constitute  larceny 
for  the  reason  that  an  undelivered  instrument  of  such  nature 
is  not  the  subject  of  larceny.  In  discussing  the  question  the 
court  said:  **It  is  the  general  rule  that  to  constitute  larceny 
of  a  written  instrument,  the  paper  must  be  effective  and 
operative  when  taken.  Was  this  instrument  effective  and 
operative  for  any  purpose  when  the  defendant  acquired  the 
possession  t  I  think  not.  It  had  never  been  delivered,  nor 
was  it  intended  te  be  used  for  the  purpose  therein  mentioned 
until  the  performance  of  certain  things  thereafter  to  take 
place.  The  debt  it  was  intended  to  secure  remained  unpaid. 
The  possession  of  the  paper  by  the  defendant  did  not,  nor  did 
its  record,  and  could  not  in  law,  release  the  debt  nor  discharge 
the  land  from  the  mortgage  lien.  Until  the  instrument  was 
delivered  to  some  one  by  the  maker  for  the  uses  and  purposes 
expressed  therein,  it  possessed  no  value  and  was  not  personal 
property,  in  the  sense  and  meaning  of  that  term  as  defined  by 
the  statute.  The  instrument,  although  complete  in  form  and 
bearing  the  signature  of  the  mortgagee  and  duly  acknowl- 
edged, ready  to  be  delivered  and  used  according  to  its  design, 
could  not,  while  in  this  state,  be  the  subject  of  larceny." 
The  facts  in  the  case  at  bar  are  almost  identical  with  those 
under  discussion  by  the  New  York  court,  and  the  language 
is  peculiarly  applicable  thereto.  (See,  also,  People  v.  LoonUs, 
4Denio  (N.  Y.),  380.) 

Counsel  for  appellant  in  support  of  their  contention  cite 
cases  from  other  jurisdictions,  but  an  examination  of  the  stat- 
utes upon  which  such  decisions  are  based  shows  that  they  have 
no  application  to  cases  arising  under  the  provisions  of  our 
code.  Thus,  in  a  Missouri  case,  defendant  was  indicted  under 
a  section  of  the  code  of  that  state  which  provided  that  the 
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felonious  taking  of  any  instrument  in  writing  which  was  the 
act  of  another  constituted  larceny,  and  the  court  there  held 
that  the  question  of  the  delivery  of  the  deed  was  immaterial. 

The  deed  herein  alleged  to  have  been  stolen,  as  shown  by 
the  indictment,  had  never  been  delivered,  and  hence  was  not 
a  ** written  instrument''  within  the  meaning  of  section  492 
of  the  Penal  Code.  Defendant  acquired  no  title  to  the  prop- 
erty therein  described,  nor  under  the  circumstances  could  it 
be  considered  competent  evidence  of  any  right  whatsoever 
vested  in  him  by  the  same. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  17, 1914. 


[Civ.  No.  1218.    First  Appellate  Diatrict.— November  20,  1913.] 

B.  L.  DOUGLAS,  Respondent,  v.  P.  SPANGENBERG, 

Appellant. 

Broker — Commission  fob  Sale  of  Beal  Estate — Production  of  Pu»- 
CHASER. — A  broker's  contract  for  the  sale  of  real  estate  is  not  per- 
formed, nor  is  his  commission  earned,  until  it  aflSrmatively  appears 
that  he  has  procured  and  secured  a  purchaser  ready,  willing,  and  able 
to  buy  the  property  offered  for  sale  upon  the  terms  and  conditions 
and  at  the  price  fixed  by  the  owner. 

Id. — Commission — ^What  must  be  Done  in  Obdeb  to  Earn. — Such  a 
showing  can  be  made  only  by  proof  of  the  fact  that  the  broker  pro- 
cured from  the  prospective  purchaser  an  enforceable  contract  bind- 
ing him  to  purchase  the  property  offered  for  sale  at  the  price  and 
upon  the  terms  specified  by  the  owner  or  assented  to  by  him;  or, 
in  the  absence  of  such  a  contract,  by  proof  of  the  fact  that  the 
broker  brought  the  owner  and  prospective  purchaser  together  for  the 
purpose  of  consummating  a  contract  of  sale  at  the  price  and  upon 
the  terms  proposed  or  assented  to  by  the  owner,  and  that  the  owner 
declined  to  proceed  with  the  sale  upon  such  terms. 

Id. — Action  for  Commission  —  Sufficiency  of  Evidence. — In  thii 
action  by  a  broker  against  his  principal  for  conunissions  alleged  to 


Digitized  by  LjOOQIC 


Nov.  1913.]  Douglas  v,  Spangenbero.  295 

have  been  earned  in  procuring  a  purchaser  for  real  estate,  the  evi- 
dence fails  to  show  that  the  broker  procured  a  purchaser  who  was 
ready,  able,  and  wlUing  to  buy  upon  the  terms  originally  authorized 
by  the  principal,  or  upon  other  and  different  terms  proposed  by  the 
broker  and  subsequently  accepted  and  ratified  by  the  principal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    B.  V.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  J.  Castelhun,  for  Appellant. 

Percy  E.  Towne,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

The  plaintiff  had  judgment  against  the  defendant  in  the 
sum  of  $1,690,  alleged  to  have  been  earned  by  the  plaintiff 
as  a  broker's  commission  in  procuring  a  purchaser  for  certain 
real  estate  belonging  to  the  defendant. 

The  facts  in  the  case  as  revealed  by  the  pleadings  and  proof 
are  substantially  these : 

On  December  5,  1910,  the  defendant,  by  an  instrument  in 
writing,  authorized  the  plaintiff  to  offer  for  sale  a  tract  of  land 
in  Tehama  County  containing  three  hundred  and  forty  acres. 
By  the  terms  of  the  authorization  the  plaintiff  was  empow- 
ered to  offer  the  entire  tract  for  sale  at  $52.50  per  acre,  upon 
the  express  condition  that  **not  less  than  seven  thousand  five 
hundred  dollars  cash  in  United  States  gold  coin"  should  be 
paid  down,  and  the  ''balance  as  may  be  mutually  agreed 
upon." 

The  complaint  proceeded  upon  the  theory  that  plaintiff  had 
procured  a  purchaser  for  defendant's  lands  at  fifty-five  dollars 
per  acre,  who  was  ready,  willing,  and  able  to  buy,  and  who, 
as  an  evidence  of  good  faith,  had  deposited  with  the  plaintiff 
the  sum  of  one  thousand  dollars  in  cash  as  the  first  payment 
on  account  of  the  purchase  price.  The  complaint  further 
alleged  that  the  plaintiff  had  reported  to  defendant  the  pro- 
curement of  this  particular  purchaser  and  the  payment  of  one 
thousand  dollars  in  cash,  and  that  the  defendant  in  writing 
had  approved  the  acceptance  by  plaintiff  of  the  one  thousand 
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dollars  cash  deposit,  and  ratified  in  writing  the  other  terms 
and  conditions  of  the  sale,  notwithstanding  that  they  were  at 
variance  with  the  terms  and  conditions  of  sale  specified  in  the 
original  authorization. 

The  trial  court  found  as  a  fact  that  the  plaintiff  had  sold 
the  defendant's  lands  at  the  price  of  fifty-five  dollars  per  acre 
to  a  prospective  purchaser,  who  had  paid  one  thousand  dollars 
on  account  of  the  purchase  price,  and  that  such  purchaser  was 
ready,  able,  and  willing  to  complete  the  purchase  upon  the 
terms  proposed  by  plaintiff,  and  assented  to  in  writing  by  the 
defendant.  The  insufficiency  of  the  evidence  to  justify  this 
finding  is  one  of  the  grounds  for  defendant's  motion  for  a 
new  trial,  and  is  now  urged  as  a  reason  for  reversing  the 
judgment.  In  this  behalf  it  is  the  defendant's  contention  that 
plaintiff 's  evidence  fails  to  show,  as  plaintiff  alleged,  that  he 
had  procured  a  purchaser  for  defendant's  lands  who  was 
ready,  able,  and  willing  to  purchase  them  upon  the  terms 
originally  proposed  by  the  defendant,  or  upon  other  and 
different  terms  proposed  by  the  plaintiff  and  which  were  sub- 
sequently accepted  and  ratified  in  writing  by  the  defendant. 

This  contention  must  be  sustained. 

A  broker's  contract  for  the  sale  of  real  estate  is  not  per- 
formed, nor  is  his  commission  earned,  until  it  affirmatively 
appears  that  he  has  procured  and  secured  a  purchaser  ready, 
willing,  and  able  to  buy  the  property  offered  for  sale  upon 
the  terms  and  conditions  and  at  the  price  fixed  by  the  owner. 
Such  a  showing  can  be  made  only  by  proof  of  the  fact  that 
the  broker  procured  from  the  prospective  purchaser  an  en- 
forceable contract  binding  him  to  purchase  the  property  of- 
fered for  sale  at  the  price  and  upon  the  terms  specified  by  the 
owner  or  assented  to  by  him;  or,  in  the  absence  of  such  a 
contract,  by  proof  of  the  fact  that  the  broker  brought  the 
owner  and  prospective  purchaser  together  for  the  purpose  of 
consummating  a  contract  of  sale  at  the  price  and  upon  the 
terms  proposed  or  assented  to  by  the  owner,  and  that  the 
owner  declined  to  proceed  with  the  sale  upon  such  terms. 

No  such  showing  was  made  in  the  present  case.  On  the 
contrary,  the  evidence  shows  without  conflict  that  the  plaintiff 
procured  a  purchaser  named  Ordway  for  the  defendant's  land 
upon  terms  essentially  different  from  those  originally  author- 
ized by  the  defendant.    Clearly  the  original  authorization  to 
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plaintiff  did  not  empower  him  to  accept  any  sum  less  than 
seven  thousand  five  hundred  dollars  in  cash  on  account  of  the 
purchase  price,  nor  authorize  him  to  make  any  terms  with 
reference  to  the  time  and  manner  of  payment  of  the  balance 
of  the  purchase  price  which  would  not  meet  with  the  approval 
of  the  defendant.  Notwithstanding  the  express  limitation 
upon  the  authority  of  the  plaintiff  he  procured  and  accepted 
from  Ordway,  the  prospective  purchaser,  a  contract  to  pur- 
chase which  provided  for  a  first  payment  on  account  of  the 
purchase  price  of  only  one  thousand  dollars,  and  prescribed 
conditions  for  the  payment  of  the  balance  of  the  purchase 
price  regardless  of  the  terms  and  conditions  contained  in  the 
authorization  from  the  defendant.  Of  course  if  the  plaintiff 
had  proved,  as  he  pleaded,  that  the  contract  procured  from 
Ordway  was  subsequently  accepted  and  ratified  by  the  defend- 
ant there  would  be  no  question  but  that  the  plaintiff  would  be 
entitled  to  the  commission  sued  for.  The  evidence,  however, 
fails  to  show  any  such  acceptance  and  ratification.  True,  it 
does  appear  in  evidence  that  subsequent  to  the  execution  of 
the  original  authorization  a  paper  writing  was  signed  by  the 
defendant  and  delivered  to  the  plaintiff,  addressed  **To  whom 
it  may  concern,"  and  purporting  to  be  an  offer  by  the  defend- 
ant to  sell  the  same  land  described  in  the  original  authorization 
to  plaintiff  upon  terms  which  in  several  particulars  were 
identical  with  those  specified  in  the  contract  previously  pro- 
cured by  plaintiff  from  Ordway.  This  paper  writing,  how- 
ever, neither  expressly  nor  by  implication  purported  to  affirm 
or  ratify  such  contract ;  and  furthermore  it  appears  to  be  an 
undisputed  fact  in  the  case  that  said  paper  writing  was  never 
finally  accepted  by  the  plaintiff  either  as  a  ratification  of  the 
contract  with  Ordway,  or  as  a  new  and  independent  authori- 
zation for  the  sale  of  defendant's  lands.  Upon  this  point  the 
evidence  without  conflict  is  to  the  effect  that  said  paper  writ- 
ing was  returned  to  the  defendant  unaccepted  because  plaintiff 
was  dissatisfied  with  some  of  its  terms,  and  upon  the  under- 
standing that  a  new  agreement  upon  different  terms,  author- 
izing the  plaintiff  to  make  a  sale  of  the  defendant's  property, 
would  be  entered  into.  This  new  agreement,  as  the  evidence 
shows  without  conflict,  was  never  executed. 

Under  these  circumstances  it  must  be  held  tha.t  the  evidence 
does  not  support  the  finding  that  the  defendant  in  writing 
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accepted  and  ratified  the  contract  of  purchase  which  the  plain- 
tiff procured  from  Ordway.  This  being  so,  plaintiff  *s  case 
must  stand  upon  the  original  authorization;  and  upon  that 
phase  of  the  case  the  evidence  shows  without  conflict  that  the 
plaintiff  failed  to  procure  a  purchaser  who  was  ready,  able, 
and  willing  to  buy  upon  the  terms  and  conditions  imposed  by 
the  defendant.  In  any  view  of  the  case  it  is  clear  that  the 
evidence  does  not  support  the  findings,  and  therefore  the  judg- 
ment and  order  appealed  from  are  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[CSt.  No.  1271.    Krst  Appellate  Diatrict.— November  20,  1913.] 

HENRY  BAKER  PARSONS,  Appellant,  v.  W.  B.  CASH- 

MAN  et  al..  Respondents. 

Specific  Perfoemancb — Contract  to  Makb  Will — Cbbtaintt,  Fair- 
ness, AND  Consideration. — A  contract  to  make  a  will,  in  order  to 
be  a  proper  subject  for  specific  performance,  must  prima  facie  be 
fair,  founded  upon  an  adequate  consideration,  definite  as  to  the  con- 
ditions imposed  and  the  obligations  assumed,  and,  if  the  purported 
consideration  is  personal  services,  the  agreement  for  them  must  be 
definite  and  certain  not  only  with  reference  to  their  nature  and 
character,  but  also  with  reference  to  the  time  of  their  continuance. 

Id. — Performance  of  Personal  Services — Uncertainty  as  to  Time. — 
An  agreement  whereby  a  woman  promises  to  make  a  will  in  favor 
of  her  nephew  in  consideration  of  his  becoming  an  inmate  of  her 
home,  assuming  the  obligations  of  a  son,  and  assisting  her  in  do- 
mestic and  business  affairs,  is  indefinite  in  an  essential  particular 
if  silent  as  to  the  length  of  time  for  which  such  services  are  to  be 
continued. 

Id. — Fairness  of  Agreement  to  Make  Will. — If  it  appears  that  such 
promise  to  make  a  will  has  not  induced  the  promisee  to  relinquish 
anything  of  present  or  prospective  value  or  advantage,  but  has  oper- 
ated to  his  profit  rather  than  his  detriment,  and  the  agreement  lacks 
fairness,  specific  performance  will  not  be  decreed. 

Id. — Consideration  for  Contract — Of  What  Time  to  Be  Determined. 
The  sufficiency  of  a  purported  or  claimed  consideration  for  a  con- 
tract to  make  a  will  must  be  determined  from  the  facts  of  the  trans- 
action as  they  existed  when  the  contract  was  made,  rather  than  by 
subsequent  developments. 
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Id. — OoNsmsRATiON — Benefit  to  Pbomisob  ok  Detbiment  to  Pbomissk. 
A  consideration  is  sufficient  to  support  a  contract  if  there  appears 
to  be  either  a  benefit  to  the  promisor  or  a  detriment  to  the  promisee; 
both  alternatives  are  not  necessary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Gould,  and  Vincent  Surr,  for  Appellant. 

J.  W.  Dorsey,  W.  B.  Cashman,  John  A.  Percy,  J.  E.  White, 
Lewis  F.  Byington,  Naphtaly  &  Freidenrich,  Jordan,  Bowe  & 
Brann,  E.  J.  Talbot,  Geo.  W.  Haight,  and  Harris  &  Hess,  for 
Respondents. 

LENNON,  P.  J. — The  plaintiff  in  this  action  prayed  for  a 
decree  declaring  him  to  be  the  owner  of  and  entitled  to  all  of 
the  property  of  which  one  Jemima  Parsons  died  possessed,  and 
that  the  defendants,  as  devisees  and  distributees  under  the  will 
of  the  decedent,  held  said  property  in  trust  for  the  plaintiff. 

The  plaintiffs'  cause  of  action  was  founded  upon  a  contract 
alleged  to  have  been  entered  into  between  the  plaintiff  and 
the  deceased,  Jemima  Parsons,  whereby  she  agreed  that  at  her 
death  she  would  by  will  bequeath  to  plaintiff  all  of  the  prop- 
erty of  which  she  might  die  possessed. 

The  defendants'  demurrer  to  plaintiff's  second  amended 
complaint  was  sustained  upon  the  ground  primarily  that  the 
complaint  did  not  state  a  cause  of  action.  Thereupon  judg- 
ment was  rendered  and  entered  for  the  defendants,  from 
which  plaintiff  has  appealed  upon  the  judgment-roll. 

The  demurrer  was  well  taken  and  rightfully  sustained. 

With  reference  to  the  material  matter  of  the  making  of  the 
contract  in  suit  the  allegations  of  the  second  amended  com- 
plaint are  as  follows:  **  .  .  .  Plaintiff  is  the  natural  son  of  a 
deceased  brother  of  said  decedent,  and  was  born  in  the  year 
1849  in  England;  that  at  the  time  of  the  birth  of  plaintiff 
said  decedent  resided  in  the  city  and  county  of  San  Francisco, 
state  of  California ;  that  in  the  year  1874,  when  plaintiff  was 
of  the  age  of  twenty-four  years,  he  came  from  England  to 
the  said  city  and  county  of  San  Francisco,  and  there  made 
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himself  known  to  the  said  decedent ;  that  said  decedent  there- 
upon caused  investigations  to  be  made  to  determine  the  rela- 
tionship of  plaintiff  to  her,  and  upon  the  conclusion  of  the 
said  investigations,  to  wit,  about  three  months  subsequent  to 
the  arrival  of  plaintiff  in  California,  acknowledged  the  said 
plaintiff  as  the  natural  son  of  her  brother,  William  Parsons, 
and  as  her  nephew;  that  a  short  time  thereafter,  at  the  urgent 
request  of  said  decedent,  the  said  decedent  and  plaintiff  en- 
tered into  an  agreement  whereby  plaintiff  agreed  to  become 
an  inmate  of  the  home  of  said  decedent,  to  assume  the  duties 
and  obligations  of  a  son  to  said  decedent,  to  assist  her  in  all 
of  her  business  and  domestic  affairs,  as  would  her  own  son, 
and  to  give  to  said  decedent  the  affection,  support,  confidence, 
and  society  that  a  son  should  give  a  mother;  that  at  said  time 
the  said  decedent  was  a  single  woman,  and  thereafter  and 
until  her  death  remained  single  and  unmarried ;  that  in  con- 
sideration of  the  said  agreement  on  the  part  of  the  plaintiff, 
hereinbefore  set  out,  the  said  decedent  agreed  to  perform  the 
part  of  a  mother  to  the  plaintiff,  and  upon  her  death  to  leave 
to  the  said  plaintiff  the  property  of  which  she  might  then  be 
possessed,  as  though  the  said  plaintiff  were  in  fact  the  son  of 
the  said  decedent ;  that  in  accordance  with  the  said  agreement 
plaintiff  did  thereupon  enter  the  household  of  said  decedent, 
and  did  perform  toward  the  said  decedent  all  of  the  conditions 
of  the  said  agreement,  and  did,  so  long  as  the  said  decedent 
remained  at  liberty  to  accept  the  society,  affection,  support  and 
confidence  of  the  said  plaintiff,  render  the  same  at  all  times 
and  without  measure,  with  all  the  kindness,  consideration,  re- 
spect and  devotion  that  a  son  of  the  said  decedent  could  have 
given,  and  the  said  decedent  continually  thereafter  promised 
and  agreed  to  leave  to  the  said  plaintiff  her  property  as  here- 
inbefore set  forth  upon  her  death/' 

The  complaint  then  proceeded  to  describe  in  detail  numer- 
ous and  varied  acts  of  kindness  and  personal  attention  alleged 
to  have  been  bestowed  by  plaintiff  upon  the  deceased  during 
the  many  years  of  life  which  remained  to  her  subsequent  to 
the  making  of  the  contract. 

It  will  be  seen  at  a  glance  that  the  action*  is  one  for  relief 
in  the  nature  of  specific  performance.  Such  an  action  is  essen- 
tially equitable,  and,  therefore,  the  contract  under  considera- 
tion may  not  be  specifically  enforced  unless  it  fully  conforms 
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in  all  of  its  essentials  to  the  well  recognized  principles  of 
equity  jurisprudence,  which,  in  so  far  as  they  are  applicable 
to  the  cause  of  action  attempted  to  be  here  pleaded,  are  gen- 
erally and  substantially  these:  1.  The  contract  prima  fade 
must  be  fair;  2  it  must  be  founded  upon  an  adequate  consid- 
eration ;  3  it  must  be  definite  as  to  the  conditions  imposed  and 
the  obligations  assumed;  and,  4  if  the  purported  or  claimed 
consideration  for  the  contract  be  personal  services  the  agree- 
ment for  such  services  must  be  definite  and  certain  not  only 
with  reference  to  their  nature  and  character,  but  also  with 
reference  to  the  time  of  their  continuance.  {Owens  v.  Mo 
Nolly,  113  Cal.  444,  [33  L.  R.  A.  369,  45  Pac.  710] ;  McCabe 
V.  Healey,  138  Cal.  81,  [70  Pac.  1008].) 

The  contract  sought  to  be  enforced  in  the  present  case  does 
not  conform  to  all  of  these  requirements.  It  seems  to  be  the 
theory  of  plaintiflf,  as  indicated  by  the  recital  in  the  complaint 
of  many  minute  matters  of  personal  attention  alleged  to  have 
been  rendered  the  deceased,  that  the  contract  called  particu- 
larly for  the  personal  services  of  the  plaintiflf.  Conceding  this 
to  be  so,  and  that  the  terms  of  the  contract  indicate  with  suffi- 
cient certainty  the  nature  of  the  services  to  be  performed 
thereunder,  nevertheless  the  contract  as  pleaded  is  silent  as  to 
the  length  of  time  for  which  such  services  were  to  be  continued 
and  to  that  extent  at  least  is  obviously  indefinite  in  an  essen- 
tial particular.  {Owens  v.  McNally,  113  Cal.  444  [33  L.  R. 
A.  369,  45  Pac.  710].) 

But  aside  from  this,  the  contract  is  not  susceptible  of  specific 
performance  because  neither  the  allegations  of  the  complaint 
nor  the  terms  of  the  contract  as  pleaded  disclose  a  sufficient 
consideration  for  its  making. 

The  sufficiency  of  a  purported  or  claimed  consideration  for 
a  contract  of  the  character  under  discussion  must  be  deter- 
mined from  the  facts  of  the  transaction  as  they  existed  when 
the  contract  was  made,  rather  than  by  subsequent  develop- 
ments. Such  consideration,  before  it  may  be  declared  suffi- 
cient, must  disclose  not  only  a  benefit  conferred  or  agreed  to 
be  conferred  upon  the  promisor,  but  must  reveal  as  well  some 
prejudice,  detriment,  or  disadvantage  suffered  or  agreed  to  be 
suffered  by  the  promisee  as  an  inducement  for  the  promise 
which  forms  the  basis  of  the  contract.     (Civ.  Code,  sec.  1605.) 

In  the  present  case  neither  the  pleaded  contract  nor  the  cir- 
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cumstances  alleged  to  have  attended  its  execution  show  or  tend 
to  show,  either  expressly  or  impliedly,  that  the  promise  of  the 
deceased  operated  as  an  inducement  to  the  plaintiff  to  relin- 
quish, wholly  or  partly,  anything  of  present  or  prospective 
value  or  advantage.  To  the  contrary  it  appears,  by  implica- 
tion, at  least,  that  the  obligation  assumed  by  the  plaintiff  as 
the  consideration  on  his  part  for  the  making  of  the  contract, 
did  not  require  him  to  abandon  any  particular  position  of  pres- 
ent or  prospective  profit.  The  plaintiff  apparently  had  every- 
thing to  gain  and  nothing  to  lose  by  acceding  to  the  wishes  of 
the  deceased.  The  alleged  circumstances  of  his  meeting  with 
the  deceased  indicate  that  it  was  to  his  profit  rather  than  his 
detriment  to  be  provided  with  all  of  the  comforts  of  a  home 
in  return  for  the  duties  and  obligations  naturally  resulting 
from  the  assumed  relation  of  a  son  to  the  deceased. 

Therefore,  under  all  of  the  circumstances  of  the  transaction, 
and  from  the  contract  itself  as  pleaded  in  the  plaintiff's  com- 
plaint, it  cannot  be  fairly  said  as  a  matter  of  equity  that  the 
contract  in  controversy  was  founded  upon  a  sufficient  consid- 
eration ;  and  this  being  so,  the  promise  of  the  deceased  to  leave 
all  of  her  property  by  will  to  the  plaintiff  must  be  held  to  be 
incapable  of  enforcement  in  an  action  for  specific  perform- 
ance. {Baumann  v.  Kiisian,  164  Cal.  582,  [44  L.  B.  A. 
(N.  S.)  756,  129  Pac.  986].) 

The  judgment  appealed  from  is  affirmed. 

Eichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  19,  1914,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  petition  for  a  rehearing  of  this  case  is 
denied.  Under  section  1605  of  the  Civil  Code  a  consideration 
is  sufficient  to  support  a  contract  if  there  appears  to  have  been 
either  a  benefit  to  the  promisor  or  a  detriment  to  the  promisee. 
The  statement  of  the  opinion  of  the  district  court  of  appeal 
that  both  alternatives  are  necessary  is  erroneous.  The  propo- 
sition as  stated  by  that  court  is  not  necessary  to  the  decision, 
which  is  sufficiently  supported  by  the  proposition  that  it  is  not 
shown  that  the  contract  sought  to  be  enforced  was  fair. 
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[CiT.  No.  1290.    First  Appellate  District.— November  20,  1913.] 
H.  N.  GARD,  Appellant,  v.  J.  L.  RAMOS,  Respondent 

AonoN  FOB  Goods  Sold — Amendment  of  Answer  so  as  to  Plead 
Statute  of  Frauds. — In  an  action  for  goods  sold  and  delivered 
it  is  not  an  abuse  of  discretion  for  the  court  to  permit  the  defend- 
ant, at  the  close  of  the  plaintiff's  case,  to  amend  his  answer  so  as 
to  affirmatively  plead  the  statute  of  frauds,  where  that  issue  has 
already  been  presented  by  the  denials  of  the  answer. 

Id. — ^Waiver  of  Statute  of  Frauds  by  Failure  to  Object  to  Oral 
Evidence. — In  such  action  the  defendant  does  not  waive  the  issue 
as  to  the  statute  of  frauds  by  his  failure  to  object  to  oral  evidence 
offered  in  proof  of  the  agreement  to  purchase  the  goods,  since  such 
evidence,  while  not  of  itself  sufficient  to  establish  the  agreement, 
is  one  of  the  steps  in  the  order  of  proof  required  by  the  statute  of 
frauds,  and  is  admissible,  when  followed  by  the  other  evidence  re- 
quired by  the  code,  in  order  to  take  the  agreement  out  of  the 
statute. 

Id. — Statute  of  Frauds — Oral  Sale  of  Goods — ^Receipt  and  Accept- 
ance.— It  IS  essential,  in  order  to  take  an  oral  agreement  for  the 
sale  of  personal  property  of  the  value  of  over  two  hundred  dollars 
out  of  the  statute  of  frauds,  that  the  buyer  should  both  receive  and 
accept  the  goods.  The  requirement  of  section  1739  of  the  Civil 
Code  in  this  respect  is  not  affected  by  the  amendments  to  section 
1624  of  the  Civil  Code  or  section  1973  of  the  Code  of  Civil  Pro- 
cedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  I.  LemoSy  and  Snook  &  Church,  for  Appellant. 

Henry  G.  W.  Dinkelspiel,  and  John  R.  Jones,  for  Eespond- 
ent. 

RICHARDS,  J. — This  is  an  action  brought  to  recover  the 
sum  of  $461.30,  the  value  of  certain  goods,  wares,  and  mer- 
chandise claimed  to  have  been  sold  and  delivered  by  plain tiflf's 
assignor  to  the  defendant  and  which  he  refused  to  accept  and 
pay  for.    The  answer  denied  the  contract  to  purchase  the 
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goods  and  also  their  delivery,  and  admitted  the  defendant's 
refusal  to  receive  and  pay  for  them. 

Upon  the  trial  the  plaintiff  offered  evidence  of  an  oral 
agreement  to  purchase  the  goods,  which  evidence  was  admitted 
without  objection  on  the  part  of  the  defendant.  The  plaintiff 
also  offered  proof  of  the  delivery  of  the  goods  to  the  South- 
em  Pacific  Railway  Company,  a  common  carrier,  at  San  Fran- 
cisco, for  shipment  to  the  defendant  at  Haywards,  California, 
and  that  they  were  duly  forwarded  to  him  there,  but  that  he 
refused  to  accept  or  receive  or  pay  for  them. 

At  the  close  of  plaintiff's  case  the  defendant  moved  the 
court  for  leave  to  amend  his  answer  so  as  to  set  up  the  plea  of 
the  statute  of  frauds.  The  court  granted  this  motion.  There- 
upon the  defendant  moved  fop  a  nonsuit,  which  motion  the 
court  also  granted,  and  entered  judgment  accordingly.  Prom 
these  orders  and  judgment,  and  also  from  an  order  denying 
plaintiff's  motion  for  a  new  trial,  he  prosecutes  this  appeal. 

The  first  point  presented  by  appellant  is  that  the  court 
erred  in  permitting  the  defendant  to  amend  his  answer  at  the 
close  of  plaintiff's  case  so  as  to  plead  affirmatively  the  statute 
of  frauds.  We  think  this  point  is  not  well  taken  for  two  rea- 
sons: 1.  That  the  large  discretion  with  which  the  trial  court 
is  invested  in  the  matter  of  permitting  the  amendment  of 
pleadings  should  not  be  disturbed  upon  appeal  except  where 
it  clearly  appears  that  such  discretion  has  been  abused — ^which 
does  not  appear  in  this  case ;  and,  2.  that  the  error,  even  con- 
ceding its  existence,  would  have  been  harmless,  for  the  reason 
that  the  issue  of  the  statute  of  frauds  had  already  been  pre- 
sented by  the  denials  of  the  defendant's  answer.  {Feeney 
V.  Howard,  79  Cal.  525,  [12  Am.  St.  Rep.  162,  4  L.  R.  A.  826, 
21  Pac.  984].) 

Counsel  for  appellant,  however,  contends  that  during  the 
trial  the  defendant  waived  the  issue  as  to  the  statute  of  frauds 
by  his  failure  to  object  to  the  oral  evidence  offered  in  proof 
of  the  agreement  to  purchase  the  goods  at  the  time  of  the  offer 
of  such  evidence.  This  contention  cannot  be  sustained,  for 
the  reason  that  the  oral  evidence  offered  in  proof  of  the  agree- 
ment in  question,  while  not  of  itself  sufficient  to  establish  it, 
was  one  of  the  steps  in  the  order  of  proof  required  by  the 
statute  of  frauds,  ai^d  was  still  admissible,  when  followed  by 
the  other  evidence  required  by  the  code,  in  order  to  take  the 
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agreement  out  of  the  statute.  (Wilson  v.  Hotchkiss,  21  Cal. 
App.  392,  [132  Pae.  88] ;  Marsh  v.  Hyde,  3  Gray  (69  Mass.), 
331.) 

The  main  question  presented  by  the  record  is  as  to  the  cor- 
rectness of  the  court's  ruling  in  granting  a  nonsuit.  The 
place  of  business  of  the  assignor  of  plaintiff  was  San  Fran- 
cisco. The  defendant  resided  and  had  his  place  of  business 
at  Haywards.  The  goods  in  question  were  duly  delivered  to 
the  carrier  for  shipment,  and  were  duly  transported  from  the 
former  to  the  latter  place.  The  appellant  contends  that  this 
delivery  to  the  carrier  constituted  a  delivery  to  and  receipt 
by  the  buyer;  that  the  words  deliver  and  receive  are  synony- 
mous, and  hence  that  said  delivery  to  the  carrier  constituted 
such  a  receipt  of  the  goods  by  the  buyer  as  would  take  the 
case  out  of  the  statute  of  frauds.  Counsel  for  the  appellant 
cites  many  cases  from  other  states  supporting  his  contention 
that  the  words  deliver  and  receive  are  identical  in  meaning 
when  used  in  connection  with  the  statute  of  frauds.  Our  view 
of  the  construction  to  be  placed  upon  the  several  sections  of 
the  code  referring  to  the  statute  of  frauds  renders  it  unneces- 
sary to  decide  this  question,  for  the  reason  that  it  is  essential, 
in  order  to  take  an  oral  agreement  for  the  sale  of  personal 
property  of  the  value  of  the  goods  in  question  here  out  of  the 
statute  of  frauds,  that  the  buyer  should  bQth  receive  and 
accept  the  goods.  The  confusion  which  was  created  in  our 
codes  by  the  amendment  to  section  1624  of  the  Civil  Code  and 
section  1973  of  the  Code  of  Civil  Procedure,  changing  the 
phrase  ** receive  and  accept"  to  ** receive  or  accept"  in  each 
of  these  sections,  while  leaving  section  1739  of  the  Civil  Code 
unchanged  in  this  respect,  was  brought  to  the  attention  of  this 
court  in  Booth  v.  Levy  etc,  Co,,  21  Cal.  App.  427,  [131  Pac. 
1062].  That  was  a  case  in  its  main  facts  identical  with  the 
present  one;  and  it  was  there  held  that  section  1739  of  the 
Civil  Code  is  the  section  which  sets  forth  the  substantive  law 
governing  sales  of  personal  property  and  laying  down  the 
requisites  of  a  valid  contract  as  to  such  sales;  and  that  this 
being  so,  the  express  requirement  of  said  section  that,  in  order 
to  validate  an  oral  agreement  for  the  sale  of  personal  prop- 
erty of  a  value  in  excess  of  two  hundred  dollars,  the  buyer 
must  both  "receive  and  accept"  the  goods,  is  not  to  be  held 
repealed  by  implication,  or  affected  by  the  changes  wrought 
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in  section  1624  of  the  Civil  Code  or  section  1973  of  the  Code 
of  Civil  Procedure,  by  the  more  recent  amendments  thereof. 

Adhering  to  these  views  as  in  accord  with  the  construction 
which  has  been  consistently  placed  upon  section  1739  of  the 
Civil  Code  in  earlier  cases  {Jamison  v.  Simon,  68  Cal.  17,  [8 
Pac.  502] ;  Temey  v.  Doten,  70  Cal.  399,  [11  Pac.  743] ; 
Dmghiny  v.  Red  Poll  Creamery  Co,,  123  Cal.  548,  [56  Pac. 
451]),  we  are  constrained  to  hold  that  the  plaintiff  in  this 
case,  having  failed  to  show  a  receipt  and  acceptance  of  the 
goods  by  the  buyer,  the  motion  for  a  nonsuit  was  properly 
granted  and  the  motion  for  a  new  trial  properly  denied. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  471.    First  Appellate  District. — November  20,  1913.] 

THE  PEOPLE,  Respondent,  v.  GEZA  HORVATH,  Appel- 
lant. 

Cbiminal  Law — Intobmation — Waivib  of  Objections  in  Absence  of 
Demusbeb. — An  objection  to  an  information  that  it  does  not  sub- 
stantially conform  to  the  requirements  of  sections  950  and  952  of 
the  Penal  Code,  wiU  be  regard^  as  waived  in  the  absence  of  a  de- 
murrer. 

Id. — Bape — Infobmation  in  Lanouaok  of  Statute. — An  information 
for  rape,  drawn  in  substantial  compliance  with  section  261  of  the 
Penal  Code,  is  sufficient. 

Id. — Sufpicienct  of  Evidence  to  Supfobt  Vebdict  of  Guiltt. — In  this 
prosecution  for  rape  the  evidence  is  sufficient  to  support  the  verdict 
of  guilty. 

Id. — Misconduct  of  Distbict  Attobnet — Assignment  of  E^bob — Re- 
view ON  Appeal. — Asserted  error  of  the  trial  court  in  failing  to  in- 
struct the  jury  to  disregard  certain  aUeged  prejudicial  remarks  of 
the  district  attorney  during  the  argument  of  the  case  will  not  be 
considered  on  appeal  where  the  record  fails  to  show  what  such  re- 
marks were,  or  that  any  objection  was  made  to  them  at  the  time, 
or  that  any  request  for  an  instruction  to  the  jury  to  disregard  tiiem 
was  ever  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Wm.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Prank  Schilling,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  C.  M.  Fickert,  District  At- 
torney, and  Edward  A.  Cunha,  Assistant  District  Attorney, 
for  Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  of  the  crime  of  rape. 

Appellant  contends  that  the  information  is  insufficient  in 
the  several  particulars  set  forth  in  the  briefs  of  his  counsel 
upon  this  appeal.  No  demurrer  was  presented  to  the  informa- 
tion, and  the  first  objection  to  either  its  form  or  substance  was 
that  contained  in  appellant's  application  under  section  1247 
of  the  Penal  Code  for  a  transcription  of  the  record ;  wherein 
the  appellant,  in  stating  the  grounds  of  his  appeal,  asserts: 

1.  That  the  information  does  not  subtantially  conform  to  the 
requirements  of  sections  %0  and  952  of  the  Penal  Code ;  and, 

2.  That  the  facts  stated  in  said  information  do  not  constitute 
a  public  offense. 

In  the  absence  of  a  demurrer  the  first  of  these  objections 
must  be  held  to  have  been  waived  (Pen.  Code,  sec.  1012) ;  and 
as  to  the  second  objection,  we  find  it  to  be  without  merit.  The 
information  is  drawn  in  substantial  compliance  with  section 
261  of  the  Penal  Code,  which  has  always  been  held  sufficient 
in  this  state.  (People  v.  Burke,  34  Cal.  661 ;  People  v.  Ran- 
god,  112  Cal.  669,  [44  Pac.  1071].) 

The  next  objection  of  the  appellant  is  that  the  evidence  is 
not  sufficient  to  support  the  verdict  of  the  jury.  We  are  con- 
vinced from  an  examination  of  the  reporter's  transcript  of 
the  evidence  that  this  contention  is  also  devoid  of  merit,  and 
that  the  defendant  was  properly  convicted  upon  the  evidence 
presented  to  the  jury,  unless  we  shall  find  that  the  court  com- 
mitted some  prejudicial  error  of  law  during  the  course  of  the 
trial. 

As  to  the  alleged  errors  of  law  in  ruling  upon  the  admission 
of  evidence  and  in  the  instructions,  which  are  specified  in  the 
appellant's  brief,  we  find  that  they  are  all  trivial  and  in  the 
main  not  sustained  by  the  state  of  the  record ;  and  as  to  the 
asserted  error  of  the  court  in  failing  to  instruct  the  jury  to 
disregard  certain  alleged  prejudi<jial  remarks  of  the  district 
attorney  during  the  argument  of  the  case,  the  record  utterly 
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fails  to  show  what  such  remarks  were,  or  that  any  objection 
was  made  to  them  at  the  time,  or  that  any  request  for  an  in- 
struction to  the  jury  to  disregard  them  was  ever  made. 
The  judgment  is  affirmed. 


Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1377.    Second  Appellate  Diatrict.— November  20,  1913.] 

W.  H.  TAYLOR,   Respondent,   v.  SIMI    CONSTRUCTION 
COMPANY  (a  Corporation),  AppeUant. 

Contract — ^Pbomisb  to  Pay  Money — Executed  Consideration — 
Abandonment  op  Woek. — ^Where  a  construction  company  promisea, 
for  value  received,  to  pay  a  certain  sum  of  money  upon  the  com- 
pletion of  a  water-plant  and  pipe-line  which  it  has  agreed  to  con- 
struct, it  cannot,  by  abandonment  of  work  on  the  water-plant,  escape 
liability  on  its  promise  to  pay  the  money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chase,  Overton  &  Lyman,  and  P.  B.  Plumb,  for  Appel- 
lant. 

Chas.  T.  Howland,  and  Bernard  Potter,  for  Respondent. 

JAMES,  J. — k,  demurrer  assigning  the  general  ground 
that  suflBcient  facts  were  not  stated  to  constitute  a  cause  of 
action,  was  interposed  to  plaintiff's  complaint  and  overruled 
by  the  trial  court.  Defendant  failing  to  answer  within  the 
time  alllowed  by  the  court,  judgment  was  entered  in  accord- 
ance with  the  prayer  of  the  complaint  This  appeal,  from  that 
judgment,  followed. 

The  contract  upon  which  the  action  was  brought,  and  which 
was  set  out  in  the  complaint,  was  as  follows: 

''Los  Angeles,  Cal.,  December  26,  1911. 
**For  value  received,  Simi  Construction  Company  prom- 
ises to  pay  to  John  W.  Sharpe  the  sum  of  one  thousand  dol- 
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lars,  without  interest,  at  its  office  in  Los  Angeles,  California ; 
said  payment  to  be  made  within  three  days  after  water  is 
turned  on  the  first  twenty-five  or  more  acres  of  land  sub- 
scribed by  stockholders  of  the  Moorpark  Irrigation  Company, 
other  than  the  Simi  Construction  Company,  itself. 

'*  (Seal)  Simi  Construction  Company, 

*'By  R.  S.  Masson,  President; 

"Leta  Masson,  Secretary.'* 

It  will  be  noted  that  the  contract  was  upon  a  consideration 
executed,  the  only  uncertain  condition  being  as  to  the  date 
of  its  maturity.  Not  being  complete  in  its  statement  of  the 
conditions  upon  the  performance  of  which  the  money  would 
become  due,  plaintiff  set  out  in  his  complaint  other  facts  as 
follows : 

'^in. 

*'That  at  the  time  of  the  execution  and  delivery  of  the  said 
note  the  said  Simi  Construction  Company  had  agreed  and 
was  proposing  to  construct  a  water-plant  and  a  pipe-line  and 
to  pipe  water  and  deliver  the  same  to  certain  farmers  in  the 
vicinity  of  Moorpark,  under  an  arrangement  or  association 
to  be  known  as  the  Moorpark  Irrigation  Company,  and  it 
was  proposed  and  understood  that  the  said  water-plant  and 
pipe-line  should  be  completed  and  water  turned  therein 
within  three  months  from  the  date  of  the  execution  of  the 
said  note,  and  plaintiff  further  alleges  that  three  months  was 
a  reasonable  and  ample  time  for  the  construction  and  equip- 
ment of  said  pipe-line  and  for  the  turning  of  the  water  on 
the  first  land  subscribed  by  the  stockholders  of  said  Moor- 
park Irrigation  Company. 

''IV. 

**That  the  defendant  has  not  constructed  the  said  pipe- 
line, nor  has  it  made  any  eflfort  or  attempt  so  to  do,  but  that 
the  defendant  has  abandoned  the  construction  and  delivery 
of  water  to  the  subscribers,  as  hereinbefore  mentioned.'' 

For  the  purposes  of  a  consideration  of  the  ruling  on  the 
demurrer,  the  allegations  in  paragraph  III  may  be  disre- 
garded wholly,  in  so  far  as  they  refer  to  the  matter  of  what 
constituted  a  reasonable  time  for  the  construction  of  the 
water-plant  and  the  turning  of  the  water  on  the  land  referred 
to  in  the  contract.    It  sufSciently  appears  by  appropriate 
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allegations  that  defendant  had  agreed  to  construct  a  water- 
plant  and  pipe-line  and  that  this  plan  prior  to  the  commence- 
ment of  this  action  had  been  abandoned.  If  the  defendant 
by  abandoning  its  plan  to  construct  the  water-plant  could 
postpone  the  date  of  the  maturity  of  the  debt  evfdenced  by 
the  writing,  then  the  plaintiff,  having  parted  with  the  con- 
sideration for  which  reimbursement  was  agreed  to  be  made, 
could  never  enforce  payment  under  the  contract.  It  seems 
quite  plain  that  no  such  contingency  was  contemplated  by 
the  parties.  The  defendant  having  agreed  to  make  payment 
within  a  stated  time  after  the  happening  of  an  event,  could 
not  by  refusing  to  permit  that  event  to  occur  escape  liability 
upon  its  contract. 

The  complaint  appears  very  clearly  to  state  facts  suflScient 
to  constitute  a  cause  of  action,  and  hence  the  demurrer  was 
properly  overruled. 

The  judgment  is  a&rmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1426.    Second  Appellate  District. — NoTember  20,  1913.] 

C.  W.  FISHER  et  al.,  Appellants,  v.  ANNA  MAE  FISHER, 

Respondent. 

Deeds — Pleading  Nondbliveby  in  Action  to  Establish  I'rust  in 
Land — Legal  CJonclusions. — A  complaint  in  an  action  to  establish 
that  a  grantee  holds  the  land  in  trust  on  the  theory  that  there  has 
been  no  deliv^rj  of  the  deed,  which  alleges  that  there  has  been  "no 
yalid  delivery"  of  the  deed,  that  the  grantor  "never  intended  to 
eonvej  said  property  except  upon  the  conditions  hereinbefore 
stated,"  and  that  the  defendant,  with  intent  to  defraud  the  plain- 
tiffs, "obtained  possession  thereof  without  right,"  is  insufficient  as 
against  demurrer.  The  use  of  the  words  "valid,"  "without  right," 
"unlawfully,"  etc.,  sre  aUegations  of  legal  conclusions. 

Id. — Insufficient  Allegation  of  Nondelivbry — Presumption  of 
Delivebt. — If  the  complaint  in  such  action  fails  sufficiently  to  al- 
lege a  nondelivery  of  the  deed,  then  it  may  be  assumed,  in  consider- 
ing the  pleading  most  strongly  against  the  pleader,  that  there  was 
some  sort  of  a  delivery  of  the  instrument,  qualified  or  otherwise. 
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Id. — Conditional  Deliveby  of  Deed— Whethee  Becomes  Absolute. — 
Where  the  grantor  delivers  a  deed  to  his  grantee  with  the  intent  that 
it  shall  convey  title  only  in  the  event  that  the  grantor  shall  not  sur- 
vive a  contemplated  surgical  operation,  the  delivery  is  governed  by 
the  provisions  of  section  1056  of  the  Civil  Code  and  becomes  ab- 
eolote  and  finaL 

Id. — Deeds  in  Hands  op  Grantee — Presumption  op  Delivery — Plead- 
ing Nondelivery. — There  is  a  presumption  that  a  deed  found  in  the 
hands  of  the  grantee  was  rightfully  delivered;  and  in  an  action  to 
establish  a  trust  in  the  land  on  the  theory  of  nondelivery  of  the  deed, 
an  express  allegation  of  nondelivery,  or  of  facts  as  to  the  obtaining 
of  the  possession  of  the  deed  by  the  grantee  which  show  in  them- 
selves that  there  could  have  been  no  delivery,  is  necessary  to  the 
statement  of  a  good  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Eugene  P.  McDaniel,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Murphey  &  Poplin,  for  Appellants. 

Drew  Pruitt,  and  L.  D.  CoUings,  for  Respondent 

JAMES,  J. — One  W.  J.  Fisher,  now  deceased,  was  the 
brother  of  all  of  the  parties  who  appear  as  plaintiffs  in  this 
action.  Anna  Mae  Fisher,  the  defendant,  was  his  wife.  In 
the  complaint  it  is  alleged  that  on  the  seventh  day  of  Septem- 
ber, 1903,  the  decedent  was  the  owner  in  fee  of  certain  real 
property,  and  that  being  about  to  have  an  operation  performed 
upon  his  person  of  a  serious  nature  which  might  result  in  his 
death,  he  "made  and  executed  deeds  of  conveyance  of  various 
properties  owned  by  him  to  various  persons,  said  deeds  to  be 
delivered  to  the  grantees  therein  named  in  the  event  of  the 
death  of  said  Fisher  as  a  result  of  said  contemplated  opera- 
tion." It  is  then  alleged  that  among  the  conveyances  so  made 
was  one  wherein  the  said  Fisher  * 'signed  and  acknowledged  a 
certain  deed  of  conveyance,  conveying  to  his  then  wife,  Anna 
Mae  Fisher,  the  following  described  property'';  (Here  follows 
a  description  of  a  certain  tract  of  ground  situated  in  the 
county  of  Los  Angeles.)  Further  allegations  of  the  complaint 
set  out  that  the  said  Fisher  recovered  from  the  effects  of  the 
operation  and  that  he  did  not  die  until  several  years  there- 
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after,  to  wit:  on  the  fourth  day  of  June,  1911.  It  is  also 
alleged  that  after  recovering  from  the  effects  of  the  operation, 
he  continuously  up  to  the  time  of  his  death  remained  in  pos- 
session of  the  real  estate  mentioned  in  the  deed  made  to  his 
wife,  claimed  the  same  as  his  own  separate  estate,  and  exer- 
cised acts  of  dominion  over  it.  Plaintiflfs  then  allege  that 
three  days  after  the  death  of  said  Fisher  his  wife  caused  the 
deed  ''so  executed  by  decedent  on  the  7th  day  of  September, 
1903,"  to  be  recorded  in  the  office  of  the  county  recorder,  and 
that  she  since  said  date  has  claimed  to  own  and  be  in  posses- 
sion of  the  premises  described  in  the  deed.  This  allegation 
then  follows:  "That  there  never  has  been  a  valid  delivery  of 
said  deed  of  conveyance  from  said  W.  J.  Fisher  to  said  defend- 
ant, Anna  Mae  Fisher,  and  the  said  W.  J.  Fisher  never 
intended  to  convey  said  property  in  said  deed  described  to  said 
defendant,  except  and  upon  the  conditions  hereinbefore  stated 
in  paragraphs  III  and  III^  hereof;  and  the  plaintiflfs  are 
informed  and  believe,  and  upon  such  information  and  belief 
allege,  that  said  defendant  fraudulently  and  unlawfully  and 
with  intent  to  deceive  and  defraud  the  plaintiflfs  and  each  of 
them  of  their  just  rights  or  proportions  in  the  property  de- 
scribed in  said  deed,  obtained  possession  thereof  without  right ; 
and  plaintiflfs  allege  that  whatever  record  title  may  appear  to 
be  vested  in  said  defendant  by  reason  of  said  purported  con- 
veyance, is  held  in  trust  by  said  defendant  as  constructive 
trustee  for  all  the  heirs  of  said  W.  J.  Fisher,  deceased.''  In 
a  second  count  are  further  allegations  purporting  to  state  a 
cause  of  action  to  set  aside  a  judgment  obtained  by  defendant 
against  the  administrator  of  the  estate  of  W.  J.  Fisher,  by 
which  judgment  the  title  of  the  defendant  to  the  real  estate 
described  in  the  aforesaid  deed  was  quieted.  The  prayer  was 
for  a  decree  determining  that  the  judgment  referred  to  in  the 
second  cause  of  action  had  been  fraudulently  obtained,  and 
that  the  defendant  be  decreed  to  hold  the  real  property  de- 
scribed in  the  deed  referred  to  in  the  first  count  as  the  trustee 
for  the  plaintiflfs  and  defendant  as  heirs  at  law  of  decedent. 
A  demurrer  was  interposed  to  the  complaint  on  the  part  of 
defendant  by  which  several  grounds  of  objection  were  stated. 
The  demurrer  was  sustained  and  plaintiflfs  declining  to  amend 
their  complaint,  judgment  of  dismissal  followed.  This  appeal 
was  then  taken. 


Digitized  by  LjOOQIC 


Nov.   1913.]  PiSHEB  V.  PiSHBB.  313 

The  general  ground  of  objection  stated  in  the  demurrer, 
to  wit :  that  the  complaint  in  either  count  failed  to  state  facts 
sufBcient  to  constitute  a  cause  of  action,  will  be  the  only  one 
necessary  to  be  considered.  In  paragraph  VII  of  the  com- 
plaint, which  has  been  quoted  fully  in  the  foregoing,  the  plain- 
tiffs first  allege  that  there  had  been  no  ** valid  delivery"  of  the 
deed  of  conveyance;  second,  "that  the  said  W.  J.  Fisher. never 
intended  to  convey  said  property  .  .  .  except  upon  the  condi- 
tions hereinbefore  stated";  and,  third,  **that  said  defendant, 
with  intent  to  deceive  and  defraud  the  plaintiffs  and  each  of 
them  of  their  just  rights  or  proportions  in  the  property 
described  in  said  deed,  obtained  possession  thereof  without 
right."  Plaintiffs  have  not  by  these  allegations  sufficiently 
stated  the  fact,  if  it  was  a  fact,  that  there  was  no  delivery  of 
the  deed  by  W.  J.  Fisher  to  his  wife.  To  say  that  there  was 
no  ** valid  delivery"  was  not  an  allegation  of  nondelivery,  and 
to  say  that  the  defendant  obtained  possession  of  the  deed 
"without  right"  did  not  sufficiently  show  that  her  possession 
was  not  such  as  resulted  from  an  actual  delivery  to  her  of  the 
deed.  The  use  of  the  words  "valid,"  "without  right,"  "un- 
lawfully," etc.,  were  allegations  of  legal  conclusions  on  the 
part  of  the  pleader  and  were  similar  to  words  and  phrases  so 
denominated  in  the  decision  of  the  case  of  Callahan  v.  Broder- 
ick,  124  Cal.  80,  [56  Pac.  782],  where  the  supreme  court  said: 
"The  necessity  for  a  statement  of  the  facts  essential  to  a  right 
claimed  is  not  obviated  by  averments  of  legal  conclusions 
(Aurrecoechea  v.  Siitclair,  60  Cal.  532) ;  for  allegations  of  con- 
clusions of  law  will  be  disregarded  in  considering  objections 
raised  by  demurrer.  {Ohm  v.  8a^  Fran%c%sco,  92  Cal.  437,  [28 
Pac.  580].)  A  conclusion  of  law  tenders  no  issue,  and  a  com- 
plaint which  depends  upon  such  allegations  is  insufficient  and 
demurrable."  Nor  is  the  cause  of  action  saved  to  plaintiffs 
by  the  allegations  that  "said  W.  J.  Fisher  never  intended  to 
convey  said  property  in  said  deed  described  to  said  defendant, 
except  and  upon  the  conditions  hereinbefore  stated  in  para- 
graphs III  and  IIIV^  hereof"  (the  paragraphs  referred  to 
being  those  which  set  out  the  facts  concerning  the  making  of 
the  deeds  immediately  prior  to  the  time  the  operation  was 
performed  upon  the  said  Fisher).  If  the  complaint  fails  to 
sufficiently  allege  a  nondelivery  of  the  deed,  then  it  may  be 
assumed,  in  considering  the  pleading  most  strongly  against 
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the  pleader,  as  is  the  nile,  that  there  was  some  sort  of  a  de- 
livery of  the  instrument,  qualified  or  otherwise.  Section  1056 
of  the  Civil  Code  provides  as  follows;  **A  grant  cannot  be 
delivered  to  the  grantee  conditionally.  Delivery  to  him,  or 
to  his  agent  as  such,  is  necessarily  absolute,  and  the  instrument 
takes  effect  thereupon,  discharged  of  any  condition  on  which 
the  delivery  was  made."  So  that,  if  Fisher  did  deliver  the 
deed  to  his  grantee  with  the  intent  that  it  should  convey  title 
only  upon  the  event  that  he  should  not  survive  the  operation, 
the  delivery  under  such  condition  was  governed  by  the  provi- 
sions of  the  section  of  the  Civil  Code  cited  and  became  absolute 
and  final.  It  is  not  alleged  that  at  the  time  decedent  made 
the  deeds  in  1903  he  retained  them  in  his  possession,  or  that 
he  did  not  then  deliver  them,  and  it  is  not  alleged  as  to  when 
the  defendant  became  possessed  of  the  deed  which  he  after- 
ward recorded.  There  is  a  presumption  that  a  deed  found 
in  the  hands  of  the  grantee  was  rightfully  delivered,  and  in  an 
action  of  this  kind  an  express  allegation  of  nondelivery  is 
necessary  to  the  statement  of  a  good  cause  of  action ;  or  facts 
must  be  alleged  touching  the  obtaining  of  the  possession  of  the 
deed  by  the  grantee  which  show  in  themselves  that  there  could 
have  been  no  delivery  of  the  deed.  As  to  the  second  count  of 
the  complaint :  That  count  rested  for  its  support  upon  the  main 
allegations  contained  in  the  first  count,  which  were  referred  to 
and  made  a  part  of  the  second  alleged  cause  of  action.  If  the 
first  count  stated  no  cause  of  action,  then  it  must  follow  that 
the  second  count  was  defective  in  its  statement  of  sufficient 
facts  to  warrant  a  recovery.  For  the  reasons  given,  it  appears 
that  the  demurrer  was  properly  sustained. 
The  judgment  is  affirmed. 

Conrey^  P.  J.  and  Shaw^  J.,  concurred. 
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[Civ.  No.  1395.    First  Appellate  District.— November  21,  1913.] 

BERKELEY  BANK  OF  SAVINGS  AND  TRUST  COM- 
PANT,    Respondent,   v.   WILLIAM   MILLER   et    aL 

Appellants. 

MoRTGAGs — Action  to  Foreclose — Stipulation  as  to  Disposition  op 
Surplus — (Conclusiveness  on  Appeal — ^Where  all  the  defendants 
in  an  action  to  foreclose  a  mortgage  stipulate  that  all  claims 
(except  those  of  defendants  who  afterward  appeal)  to  any  surplus 
that  may  remain  after  the  satisfaction  of  the  mortgage  need  not  be 
disposed  of  in  the  present  action  but  should  await  adjudication  in 
another  action  pending  between  the  several  defendants  to  deter- 
mine the  extent  and  priorities  of  their  respective  claims  to  the 
mortgaged  premises,  the  appealing  defendants  cannot  convplaln 
of  a  provision  in  the  decree  of  foreclosure  requiring  the  surplus 
to  be  deposited  with  the  court  to  await  judgment  in  the  other  action 
pending,  nor  can  they  complain  of  the  failure  of  the  lower  court  to 
adjudicate  the  issues  presented  by  the  answers  of  the  nonappealing 
defendants.  This  is  so  because  of  the  principle  of  appellate  pro- 
cedure which  denies  to  a  party  in  a  civil  action  the  assertion  of  a 
right  which  he  has  formally  waived,  or  the  advantage  of  an  error  in 
which  he  has  knowingly  acquiesced. 

Id. — ArroRNET  Feb — Power  op  Court  to  Find  as  to  Reasonableness. 
In  an  action  to  foreclose  a  mortgage  the  court  has  the  right  to  de- 
termine, even  if  no  evidence  has  been  adduced  on  the  subject,  that 
the  attorney  fee  provided  in  the  mortgage  is  reasonable. 

Id. — Foreclosure  op  Mortgage — Subrogation  to  Rights  op  Plaintifp 
—Substitution  op  Parties. — Where  one  of  the  defendants  in  fore- 
closure proceedings,  who  claims  an  interest  in  the  premises  subordi- 
nate to  the  mortgage,  makes  a  tender  to  the  plaintiff  for  the  amount 
due  him,  together  with  the  costs  and  counsel  fees,  which  tender  is 
accepted,  he  is  entitled  to  be  subrogated  to  the  interests  of  the 
plaintiff,  and  then  properly  substituted  as  the  plaintiff  in  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial. 
J.  D.  Murphey,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Welles  Whitmore,  and  Thomas  C.  Huxley,  for  Appellants. 

J.  A.  Elston,  Daniel  O'Connell,  R.  V.  Whiting,  and 
Howard  J.  Piersol,  for  Respondent. 
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LENNON,  P.  J. — This  is  an  appeal  by  the  defendants, 
Herman  Murphy,  Ella  M.  Murphy,  and  the  Progressive  In- 
vestment Company,  from  a  judgment  and  order  denying  a 
new  trial  in  an  action  wherein  a  decree  was  made  and  en- 
tered, foreclosing  a  real  property  mortgage  executed  by  the 
defendant  Herman  Murphy  to  the  corporation  plaintiff,  as 
security  for  the  payment  of  a  promissory  note  in  the  sum  of 
six  thousand  ^ve  hundred  dollars.  All  of  the  other  defend- 
ants were  made  parties  to  the  action  because,  as  alleged  in 
the  complaint,  they  had  or  claimed  to  have  some  interest  in 
the  mortgaged  premises  which  was  subsequent  and  subordi- 
nate to  the  lien  of  the  mortgage. 

The  execution  and  nonpayment  of  the  note  and  mortgage 
were  admitted  by  the  answers  of  each  and  all  of  the  defend- 
ants. The  defendants  William  Miller,  G.  A.  Murphy,  George 
C.  Richards,  and  the  Black- White  Company,  by  their  answers 
admitted  that  whatever  interest  they  had  in  the  mortgaged 
premises  arose  subsequent  to  the  execution  of  the  mortgage 
out  of  attachments  or  judgment  liens  in  other  actions  which 
they  had  instituted  against  the  defendant  Herman  Murphy. 

When  the  case  was  called  for  trial  each  and  all  of  the  de- 
fendants stipulated  in  open  court  that  any  and  all  claims 
other  than  those  of  the  appealing  defendants  to  the  surplus, 
if  any,  that  might  remain  after  the  satisfaction  of  the  mort- 
gage need  not  be  determined  and  disposed  of  in  the  present 
action,  and  that  such  claims  should  await  and  be  subject  to 
adjudication  in  another  action  instituted  and  then  pending 
between  the  several  defendants  for  the  purpose  of  determin- 
ing the  extent  and  priorities  of  their  respective  claims  and 
liens  against  the  mortgaged  premises.  Accordingly  the  lower 
court  proceeded  to  a  hearing  of  the  actidn  only  upon  the 
issues  raised  by  the  joint  answer  of  the  appealing  defend- 
ants; but  in  its  findings  and  decree  of  foreclosure  provided 
that  the  surplus,  if  any,  remaining  from  the  sale  of  the  mort- 
gaged premises  should  be  deposited  with  the  court  to  await 
judgment  in  the  other  action  pending. 

The  question  of  the  sufficiency  of  the  findings  and  judg- 
ment in  so  far  as  they  affect  the  rights  of  the  nonappealing 
defendants  is  not  before  us  upon  this  appeal;  and  obviously 
such  question  cannot  concern  the  appealing  defendants.  The 
judgment  as  a  whole  is  not  inherently  void;  and  assuming, 
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without  so  deciding,  that  the  rights  of  the  nonappealing  de- 
fendants could  have  been  considered  and  disposed  of  in  the 
present  action  if  the  appealing  defendants  had  so  insisted, 
the  failure  to  do  so  was  the  fault  of  all  of  the  parties  to  the 
action  rather  than  the  mistake  of  the  court.  The  judgment 
in  respect  of  its  provision  requiring  the  impounding  of  any 
surplus  which  might  remain  from  the  proceeds  of  the  fore- 
closure sale  after  satisfaction  of  the  note  and  mortgage,  etc., 
was  made  and  entered  by  and  with  the  consent  of  all  of  the 
parties  to  the  action;  and  therefore  the  appealing  defend- 
ants are  in  no  position  to  complain  of  that  feature  of  the 
judgment,  or  of  the  failure  of  the  lower  court  to  find  upon 
and  adjudicate  the  issues  presented  by  the  answers  of  the 
nonappealing  defendants.  This  is  so  because  of  the  well- 
settled  principle  of  appellate  procedure  which  denies  to  a 
party  in  a  civil  action  the  assertion  of  a  right  which  he  has 
formally  waived,  or  the  advantage  of  an  error  in  which  he  has 
knowingly  acquiesced.  {Holmes  v.  Rogers,  13  Cal.  191; 
Spinetti  v.  Brignardello,  53  Cal.  281 ;  Thompson  v.  Connolly, 
43  Cal.  636 ;  Crosby  v.  North  Bonanza,  23  Nev.  70,  [42  Pac. 
583] ;  Erlanger  v.  Southern  Pacific  Co.,  109  Cal.  395,  [42 
Pac.  31].) 

The  attorney  fee  allowed  for  foreclosure  was  within  the 
limits  of  the  same  provided  in  the  mortgage.  The  trial  court 
found  such  sum  was  reasonable,  and  this  it  had  the  right  to 
do  even  if  no  evidence  had  been  adduced  on  the  subject. 
(Alden  v.  Pryal  et  al.,  60  Cal.  215;  O'Neal  v.  Hart,  116  Cal. 
69,  [47  Pac.  926] ;  Edwards  v.  Orand,  121  Cal.  254,  [53  Pac. 
796] ;  HotaUng  v.  Monteith,  128  Cal.  556,  [61  Pac.  95] ; 
Bonestell  v.  Bowie,  128  Cal.  511,  [61  Pac.  78].) 

During  the  pendency  of  the  action  the  defendant  Miller 
tendered  to  the  corporation  plaintiff  the  sum  due  for  prin- 
cipal and  interest  upon  the  note  and  mortgage  in  suit,  to- 
gether with  a  sum  sufiScient  to  cover  the  accrued  costs  and 
the  attorney's  foreclosure  fee  provided  for  in  the  mort- 
gage. Such  tender  and  its  acceptance  were  subsequently 
shown  to  the  lower  court  upon  the  hearing  of  a  motion  by  the 
defendant  Milller  to  be  subrogated  to  the  interests  of  the 
plaintiff;  and  upon  the  showing  made  the  defendant  Miller 
was  rightfully  subrogated  to  the  interests  of  the  corporation 
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plaintiff,  and  then  properly  substituted  as  the  plaintiff  in 
the  action.     (Code  Civ.  Proe.,  see.  385.) 

Upon  examination  we  find  the  remaining  points  presented 
in  support  of  the  appeal  do  not  warrant  discussion,  much 
less  a  reversal. 

The  judgment  and  order  appealed  from  are  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  20,  1914. 


[Civ.  No.  1277.    Tint  Appellate  District.— November  21,  1913.] 

UNION     COLLECTION     COMPANY     (a     Corporation), 
Respondent,  v.  DEW  R.  OLIVER,  Appellant. 

Appeal — Time  fob  Filing  Teansceipt — Pendency  of  Pbocbeding — '' 
Rule  of  Supreme  Court. — A  proceeding  is  pending  for  the  settle- 
ment of  a  bill  of  exceptions,  within  the  meaning  of  rule  II  of  the 
supreme  court  relating  to  the  time  of  filing  the  transcript  on  appeal 
from  a  judgment,  where  an  appeal  has  been  taken  from  an  order 
relieving  a  party  moving  for  a  new  trial  from  his  omission  to  serve 
his  notice  of  intention  within  the  time  prescribed  by  law,  regaraless 
of  the  ultimate  success  or  failure  of  the  proceeding. 

Corporations — Sale  of  Stock — Guaranty  to  Refund  Money  in  Case 
of  Dissatisfaction. — ^Where  a  guaranty  is  made  to  the  purchaser 
of  corporate  stock  to  refund  to  him  all  moneys  paid  "in  twelve 
months  from  date,  in  the  event  that  you  are  not  satisfied  with  your 
investment,"  an  expression  of  dissatisfaction  and  a  demand  for  the 
fulfillment  of  the  guaranty  may  be  made  at  any  time  during  the 
life  of  the  agreement,  and  are  not  premature  if  made  before  the  last 
day  of  the  life  of  the  guaranty. 

Id. — Assignment  of  Guaranty — ^Vaudity  and  Effect. — An  assignment 
of  the  guaranty  by  the  obligee,  prior  to  the  last  day  fixed  in  the 
demand  for  refunding  the  money,  is  valid;  it  operates  to  authorize 
the  assignee  to  collect  the  same  when  it  becomes  due  and  payable. 

Id. — Assignability  of  Guaranty  —  Ratification  of  Assignment. — 
Such  a  guaranty  is  assignable,  and  if  it  were  not,  its  assignment 
could  be  ratified  by  the  guarantor,  with  notice  of  the  assignment, 
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agreeing  with  the  assignee  to  pay  an  amount  agreed  to  be  due  under 
the  eontraet. 

iDb — Ck)NTBAOT — ^WHXTHSB  ThAT  OF  COBPORATION  OB  OF  ITS  PEESIDENT. 

The  fact  that  the  guarantor  in  signing  the  contract  adds  the  word 
"President''  after  his  signature  does  not  make  the  contract  the  obli- 
gation of  the  corporation  of  which  he  is  president,  nor  does  the  use 
of  the  letterhead  of  the  corporation  carry  any  such  presumption. 

Id. — ^Rbtubn  op  Stock  on  Payment  op  Money — Judgment — Appeal. — 
The  failure  to  provide  in  the  judgment,  in  an  action  on  the  guar- 
anty for  the  return  of  the  money,  that  the  stock  must  be  returned 
on  payment  of  the  judgment,  cannot  be  objected  to  on  appeal,  where 
the  complaint  in  the  action  contemplates  that  upon  payment  the 
stock  shall  be  returned  to  the  defendant,  and  he,  neither  in  his 
answer  nor  in  any  other  way,  indicated  that  he  was  not  satisfied  to 
let  the  case  go  to  trial  and  judgment  resting  on  that  assumption. 

Id. — Pleading — Complaint  Embracing  Two  Counts — One  Count  Db- 
FEcnvs. — ^Where  a  complaint  embraces  two  counts,  one  of  which 
states  sufficient  facts  to  constitute  a  cause  of  action,  it  is  good  as 
against  a  general  demurrer,  and  an  appellate  court  will  not  reverse 
a  judgment  for  the  plaintiff,  even  if  the  other  count  is  defective; 
for  the  sake  of  upholding  it,  the  judgment  will  be  presumed  to  be 
based  upon  the  count  against  which  there  is  no  valid  objection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  H.  Qould,  and  Vincent  Surr,  for  Appellant. 

J.  S.  Reid,  Charles  W.  Willard,  and  Eufua  H.  Kimball,  tor 
Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  the  judgment  in 
an  action  based  on  a  written  contract. 

Preliminarily  plaintiff  insists  that  the  transcript  was  not 
filed  within  the  time  prescribed  by  law,  and  that  therefore 
there  is  no  bill  of  exceptions  or  statement  of  the  case  that 
can  be  considered  on  this  appeal. 

Through  an  inadvertence  the  defendant  failed  to  serve  his 
notice  of  intention  to  move  for  a  new  trial  (according  to  the 
claim  of  plaintiff)  within  the  time  limited  therefor.  There- 
after the  trial  court,  upon  notice  and  motion,  made  an  order 
relieving  the  defendant  from  the  coasequeaceB  of  his  omis- 
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sion.  From  that  order  the  plaintiflf  took  an  appeal  to  the 
supreme  court,  and  that  court  reversed  the  same,  holding  that 
a  motion  for  a  new  trial  was  collateral  to  the  original  action 
and  in  the  nature  of  a  new  and  independent  proceeding  to 
which  the  provisions  of  section  473  of  the  Code  of  Civil  Pro- 
cedure, were  inapplicable  (Union  Collection  Co.  v.  Oliver, 
162  Cal.  755,  [124  Pac.  435].)  Long  prior  to  the  reversal 
of  said  order  and  within  sixty  days  after  the  judgment  was 
made  and  entered,  defendant  served  and  filed  notice  of  appeal 
therefrom,  and  on  the  same  day  also  served  his  proposed  bill 
of  exceptions.  Subsequently  the  plaintiflf,  reserving  its  ob- 
jections to  the  bill,  proposed  amendments  thereto,  and  the 
bill  was  in  course  of  settlement  in  April,  1906,  when  it  was 
destroyed  by  the  great  fire  which  occurred  in  San  Francisco 
on  the  eighteenth  day  of  that  month.  The  shorthand  notes 
of  the  evidence  and  proceedings,  however,  were  not  destroyed, 
and  they  were  subsequently  again  transcribed,  and  ultimately 
the  bill  of  exceptions  was  settled  and  allowed.  Defendant 
did  not  file  the  transcript  on  appeal  from  the  judgment 
sooner,  depending  upon  rule  II  of  the  supreme  court,  [160 
Cal.  xlii,  119  Pac.  ix],  which  in  part  provides  **When  a  party 
appealing  from  a  judgment  has  given  notice  of  motion  for 
a  new  trial  before  perfecting  said  appeal,  the  time  aforesaid 
(i.  e.,  for  filing  transcript)  shall  not  begin  to  run  until  the 
motion  for  a  new  trial  has  been  decided  or  the  proceeding 
therefor  dismissed."  And  the  question  presented  is,  Was 
there  under  the  rule  a  proceeding  pending  for  the  settlement 
of  a  bill  of  exceptions? 

There  can  be  no  doubt  that  there  was.  Whether  or  not 
such  a  proceeding  was  pending  does  not  depend  upon  its 
ultimate  success  or  failure  (Dernham  v.  Bagley,  151  Cal.  216, 
[90  Pac.  543] ;  Curtin  v.  Ingle,  155  Cal.  56,  [99  Pac.  480] ; 
White  V.  White,  112  Cal.  580,  [44  Pac.  1026].)  The  tran- 
script on  the  appeal  from  the  judgment  was  filed  pending 
the  decision  of  the  motion  for  a  new  trial ;  and  the  fact  that 
the  motion  was  ultimately  dismissed  does  not  preclude  the 
use  of  the  bill  of  exceptions  on  the  appeal  from  the  judg- 
ment. (Foley  V.  Foley,  120  Cal.  37,  [65  Am.  St.  Rep.  147, 
52  Pac.  122] ;  Kelly  v.  Ning  Tung  etc.  Assoc,  138  Cal.  603, 
[72  Pac.  148].) 
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We  pass  now  to  a  consideration  of  the  appeal.  The  com- 
plaint is  in  two  counts,  and  is  based  upon  the  following 
written  instrument: 

*'San  Francisco,  Cal.,  July  3,  1902. 
**Mb.  H.  J.  Miller,  City. 

**Dear  Sir:  I  hereby  guarantee  to  refund  all  moneys  paid 
by  you  for  the  purchase  of  Zubiate  stock  in  twelve  months 
from  date,  in  the  event  that  you  are  not  satisfied  with  your 
investment. 

**Dew  R.  Oliver,  President. 

"Witness:  J.  ll.  Kenny.'' 

The  life  of  this  guarantee  was  extended  by  the  maker  in 
writing  until  June  22,  1904.  A  few  days  prior  to  that  time 
the  following  writing,  dated  June  3,  1904,  was  delivered  fo 
the  defendant: 

'*Mr.  Dhw  R.  Oliver,  San  Francisco. 

'*!  hereby  notify  you  that  I  am  not  satisfied  with  my  in- 
vestment in  Zubiate  mining  stock  referred  to  in  your  letter 
dated  July  3d,  1902,  and  I  hereby  exercise  my  right  to  de- 
mand that  you  comply  with  your  guarantee  of  said  date  and 
that  you  pay  to  me  not  later  than  the  22d  day  of  June,  1904, 
the  sum  of  $3,000.00,  the  same  being  the  amount  of  my  in- 
vestment in  said  stock,  including  assessment  on  same.  At 
the  time  of  the  payment  of  said  sum,  I  shall  indorse  and 
transfer  the  whole  of  said  stock  to  you  or  to  any  person  you 
may  name. 

*'H.  J.  Miller.'' 

On  June  21st,  1904,  Miller  assigned  and  transferred  all 
his  right,  title,  and  interest  under  the  contract  and  the  in- 
debtedness owing  thereunder  to  the  plaintiff. 

Plaintiff  also  alleges  that  on  the  twenty-second  day  of 
June,  1904,  an  account  was  stated  between  plaintiff  and  de- 
fendant upon  the  aforesaid  indebtedness,  and  upon  such 
statement  a  balance  of  three  thousand  dollars  was  found  to 
be  due  from  the  defendant  to  plaintiff,  and  that  the  defend- 
ant then  and  there  promised  to  pay  the  same. 

This  action  was  commenced  in  July  following.  It  was 
tried  by  a  jury,  which  rendered  a  verdict  against  the  defend- 
ant for  the  sum  of  $2,655,  with  interest,  and  judgment  was 
rendered  pursuant  to  the  verdict. 

28  Cftl.  App.— 21 
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Defendant  insists  that  the  allegations  of  the  complaint 
** preclude  a  cause  of  action."  This  contention  is  founded  on 
a  number  of  grounds.  Answering  the  first  of  these,  the  de- 
fendant had  a  right  to  express  his  dissatisfaction,  and  make 
his  demand  for  the  fulfillment  of  the  guarantee,  at  any  time 
during  the  life  of  the  contract  {Herberger  v.  Busman,  90 
Cal.  583,  [27  Pac.  428]);  and  under  a  fair  interpretation 
of  the  words  of  the  contract  **I  .  .  .  guarantee  to  refund 
...  in  twelve  months  from  date'*  the  defendant  had  until  the 
e^jpiration  of  that  period,  or  any  extension  thereof,  in  which 
to  comply  with  Miller's  demand,  which  would  give  him  until 
June  22d,  1904.  The  very  language  of  the  contract  giving 
the  defendant  the  whole  of  the  period  of  the  guaranty  in 
which  to  make  it  good  was  equally  eflfective  in  conferring 
upon  Miller  the  right  to  make  his  demand  at  any  time  within 
that  period ;  and  we  cannot  agree  with  the  contention  of  the 
defendant  that  Miller's  demand  was  prematurely  made,  and 
therefore  abortive,  because  made  before  the  last  day  of  the 
life  of  the  guaranty. 

The  fact  that  the  assignment  by  Miller  to  the  plaintiff  was 
made  before  the  money  was  due  is  also  immaterial.  It  op- 
erated to  authorize  the  assignee  to  collect  the  same  when  it 
should  become  due  and  payable.  Assignments  of  future  in- 
terests are  valid.  (2  Am.  &  Eng.  Ency.  of  Law,  p.  1027; 
Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  561,  567, 
[86  Pac.  820] ;  La  Rue  v.  Oroezinger,  84  Cal.  281,  283,  [18 
Am.  St.  Rep.  179,  24  Pac.  42]  ;  Field  v.  Ma^or  of  New  York, 
6  N.  Y.  179;  [57  Am.  Dec.  435];  DoUar  v.  International 
Banking  Corp,,  13  Cal.  App.  331,  338,  [109  Pac.  499].) 

Nor  is  there  any  merit  in  the  argument  of  defendant  that 
the  contract  .was  personal,  and  therefore  unassignable.  The 
contract  does  not  provide  that  it  shall  not  be  assigned. 
Neither  is  it  in  its  nature  strictly  personal,  and  therefore 
unassignable  (2  Am.  &  Eng.  Ency.,  pp.  1010,  1018;  4  Cyc.  22; 
Taylor  v.  Black  Diamond,  86  Cal.  589,  [25  Pac.  51].) 

Even  if  the  contract  were  not  assignable,  its  transfer  could 
be  ratified  {Sharp  v.  Edgar,  3  Sandf.  (N.  Y.)  381;  2  Am. 
&  Eng.  Ency.  of  Law,  1028) ;  and  this,  according  to  the  alle- 
gations of  the  first  count  of  the  complaint,  was  done;  for  it 
is  there  stated  that  the  defendant,  having  notice  of  the  as- 
signment, agreed  with  the  plaintiff  on  the  22d  day  of  June, 
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1904,  that  the  amount  due  under  the  contract  was  three'  thou- 
sand dollars,  and  agreed  to  pay  to  plaintiff  that  sum.  This 
upon  demurrer  must  be  taken  as  true,  and  to  establish  a  rati- 
fication of  the  assignment. 

This  disposes  of  the  points  made  against  the  complaint. 
We  may  add,  moreover,  that  as  the  complaint  embraces  two 
counts,  one  of  which  without  any  doubt  states  sufiScient  facts 
to  constitute  a  cause  of  action,  it  is  good  as  against  a  general 
demurrer,  and  we  could  not  reverse  the  judgment  even  if 
the  other  count  were  defective  (Bernstein  v.  Downs,  112  Cal. 
204,  [44  Pac.  557] ;  TerrUl  v.  Terrill,  109  Cal.  413,  [43  Pac. 
137]).  For  the  sake  of  upholding  it,  the  judgment  will  be 
presumed  to  be  based  upon  the  count  against  which  there  is 
no  valid  objection.  (Nielson  v.  Provident  Sav,  etc.  Society, 
139  Cal.  339,  [96  Am.  St.  Rep.  146,  73  Pac.  168].) 

Defendant  strenuously  insists  that  he  acted  throughout  the 
transaction  only  in  the  capacity  of  an  officer  of  the  Zubiate 
Mining  Company,  and  that  therefore  the  action  did  not  lie 
against  him. 

The  execution  of  the  contract  by  the  defendant  by  signing 
his  name  and  adding  thereafter  the  word  *' president"  did 
not  make  the  contract  the  obligation  of  the  corporation. 
(Bank  v.  WaUis,  150  N.  Y.  455,  [44  N.  E.  1038] ;  Oerding  v. 
Funk,  48  App.  Div.  603,  [64  N.  Y.  Supp.  423,  426] ;  HaU  v. 
Jameson,  151  Cal.  610,  [121  Am.  St.  Rep.  137,  12  L.  R.  A. 
(N.  S.)  1190,  91  Pac.  518].)  Nor  does  the  fact  that  the 
defendant  used  the  letterhead  of  the  corporation  carry  any 
presumption  that  the  contract  was  made  by  the  corporation. 
(Mem  Lumber  Co,  v.  McNeeley  &  Co.,  58  Wash.  223,  [108 
Pac.  621,  28  L.  R.  A.  (N.  S.)  1107] ;  Casco  Nat.  Bank  v. 
Clark,  139  N.  Y.  312,  [36  Am.  St.  Rep.  705,  34  N.  E.  908].) 
The  contract  is  in  the  first  person  singular,  meaning  the  de- 
fendant; and  in  the  three  extensions  of  time  the  defendant 
signed  his  name  without  the  addition  of  the  word  "presi- 
dent." Besides  this,  in  settling  the  account  with  the  plain- 
tiff the  defendant  showed  that  he  regarded  the  contract  as 
his  individual  obligation.  These  circumstances,  together 
with  the  evidence  of  Miller  that  the  defendant  gave  him  the 
contract  as  his  personal  guarantee,  must  be  regarded  as  suffi- 
cient to  support  the  verdict  of  the  jury  upon  this  point. 
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There  is  no  merit  in  defendant's  assertion  that  the  judg- 
ment, in  failing  to  provide  that  the  stock  must  be  returned 
upon  payment  of  the  judgment,  has  left  one  of  the  issues 
of  the  case  undecided.  There  was  no  such  issue  in  the  case. 
When  the  demand  was  made  upon  the  defendant  for  the 
amount  claimed  to  be  due  under  the  guaranty  a  tender  of 
the  stock  was  made.  Defendant  refused  to  comply  with  the 
demand,  and  repudiated  the  whole  transaction,  whereupon 
Miller  or  his  assignee  became  vested  with  a  cause  of  action 
against  Miller  for  the  amount  due.  The  complaint  makes 
no  reference  to  what  shall  be  done  with  the  stock,  but  con- 
templates that  upon  payment  of  the  amount  due  under  the 
contract  the  stock  shall  be  delivered  to  the  defendant,  and 
that  in  the  mean  time  the  plaintiff  shall  be  the  bailee  thereof. 
The  defendant,  neither  in  his  answer  nor  in  any  other  way 
indicated  that  he  was  not  satisfied  to  let  the  case  go  to  trial 
and  judgment  resting  on  that  assumption ;  and  he  cannot  now 
be  heard  to  complain. 

It  is  perfectly  apparent  that  there  was  a  consideration  for 
the  making  of  the  contract,  and  that  the  evidence  sustains 
the  verdict  of  the  jury  that  there  was  an  account  stated. 

Other  points  have  not  been  overlooked,  but  on  examination 
they  have  been  found  to  be  without  merit. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  20,  1914. 
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[Civ.  No.  1162.    Third  Appellate  District.— November  22,  1913.] 

E.  BOSCHETTI  et  al.,  Respondents,  v.  THOMAS  J.  MOR- 
TON et  al.,  Appellants;  P.  L.  BADT,  Intervener  and 
Appellant. 

Guaranty  or  Lkasx  —  Action  to  Enfokcs  —  Lissbx  not  Necessabt 
Pabty. — In  an  action  by  the  lessor  on  a  guaranty  of  a  lease,  the 
lessee,  who  is  insolvent,  is  not  a  necessary  party  defendant. 

Id. — Pleading — Redundant  Matter  in  Complaint — Refusal  to  Strike 
Out. — In  such  action  the  refusal  of  the  court  to  strike  out  redund- 
ant matter  in  the  complaint  setting  forth  proceedings  to  recover  rent 
in  the  justice's  court,  is  not  ground  for  a  reversal  of  the  judgment, 
it  not  appearing  that  defendants  were  in  any  wise  prejudiced  by 
the  redundancy. 

Id. — Amended  Answer  Alleging  Pendency  of  Another  Action— Re- 
fusal OF  Leave  to  File. — It  is  not  error  in  such  action  to  refuse 
leave  to  file  an  amended  answer,  setting  forth  by  way  of  plea  of 
abatement  the  pendency  of  another  action  between  the  lessee  and 
the  plaintiffs  here  to  recover  damages  for  the  defective  construction 
of  the  building  and  the  consequent  injury  to  goods,  where  the  guar- 
antor is  not  a  party  to  such  action. 

Id. — Execution  of  Lease  and  Guaranty — Sufficiency  of  Proof. — In 
this  action  on  a  guaranty  of  a  lease  the  execution  of  the  lease  and 
the  guaranty  appeared  both  by  failure  to  deny  and  by  the  averments 
of  the  answer  and  the  complaint  in  intervention. 

Id. — Action  on  Guaranty  of  Lease — Evidence. — In  fuch  action  it  is 
material  to  show  that  the  plaintiffs  accepted  possession  of  the  prem- 
ises from  the  lessee,  and  that  their  reason  for  doing  so  was  the 
nonpayment  of  the  rent. 

Id. — Surrender  of  Premises  by  Lessee — Acceptance  by  Lessor. — 
Upon  the  surrender  of  the  key  and  abandonment  of  the  premises  by 
a  lessee  during  the  term,  the  lessors  have  a  right  to  take  possession 
and  thus  manifest  their  acceptance  of  the  surrender,  without  being 
held  to  have  evicted  the  lessee  and  absolved  him  from  liability  for 
rent. 

Id. — Eviction  of  Lessee — ^What  is  not — Liability  of  Guarantor  for 
Rent. — Where  a  tenant,  not  under  compulsion  but  voluntarily,  gives 
up  the  premises  and  the  landlord  accepts  the  abandonment,  there  is 
no  eviction,  and  guarantors  of  the  lease  are  not  discharged  from  lia- 
bility for  rent. 

Id. — Default  of  Lessee — Necessity  of  Notice  to  Guarantor. — One 
who  guarantees  the  payment  of  rent  under  a  lease  is  not  entitled  to 
notice  within  reasonable  time  of  the  lessee's  default  in  paying  rent. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.     Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  J.  Herrin,  for  Appellants. 

Rufus  Hatch  Kimball,  for  Respondents. 

CHIPMAN,  P.  J. — The  action  is  against  defendants  as 
guarantors  under  a  certain  lease  in  which  intervener,  Badt, 
was  the  lessee  of  the  premises  and  plaintiffs  were  the  lessors. 
The  undertaking  was  attached  to  the  lease  and  in  terms  cove- 
nants that  the  lessee  will  pay  all  rents  monthly  and  execute 
other  agreements,  failing  in  which  the  guarantors  ''will 
forthwith  pay  unto  them  (plaintiffs)  without  previous  de- 
mand on  us  all  rents  accrued  and  all  damages  iucurred  by 
reason  of  such  failure,  including  attorney's  fees  actually  in- 
curred or  expended  by  them  (plaintiffs)  or  their  agents, 
Burnham  &  Marsh.'' 

It  is  alleged  that  the  lessee  entered  into  possession  of  the 
premises  (a  building  on  the  northerly  side  of  Bush  Street 
near  Franklin  Street  in  the  city  of  San  Francisco)  and  paid 
the  rent,  one  hundred  and  sixty  dollars  per  month,  to  plain- 
tiffs to  and  including  April  14,  1907,  and  so  continued  in 
possession  until  and  including  June  1,  1908,  on  which  last- 
named  date  plaintiffs  **  accepted  possession  thereof  from  said 
Badt  .  .  .  for  the  sole  reason  that  the  said  Badt  and  the  de- 
fendants, each  and  all,  refused  to  pay  the  rent  of  said  prem- 
ises or  any  portion  thereof";  that,  except  as  hereinafter 
stated,  Badt  neglected  and  refused  to  pay  rent  after  April 
15,  1907,  by  reason  whereof  plaintiff  commenced  an  action 
in  the  justice's  court  against  the  defendants  herein  to  re- 
cover rentals  for  the  month  commencing  April  15,  1907,  and 
recovered  judgment  therein  which,  on  appeal  to  the  superior 
court,  was  affirmed,  and  the  said  judgment  in  said  superior 
court  was  paid  and  the  judgment  satisfied;  that  the  whole  of 
the  rent  accruing  since  May  15,  1907,  is  unpaid  and  defend- 
ants have  refused  to  pay  the  same.  Judgment  was  de- 
manded for  the  sum  of  two  thousand  and  eighty  dollars^  with 
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interest  and  five  hundred  and  twenty  dollars  attorneys'  fees. 
A  motion  was  made  by  defendants  to  strike  from  the  com- 
plaint the  said  proceedings  in  the  justice's  court  and  the 
superior  court,  some  sixty  or  more  folios,  as  redundant  and 
immaterial,  which  motion  was  denied.  Defendant,  Basilio 
Assente,  made  default.  Defendant  Morton  answered,  deny- 
ing that  plaintiffs  accepted  possession  of  the  premises  from 
Badt  because  of  the  nonpayment  of  rent  but  that  they  wrong- 
fully entered  into  possession  June  1,  1908,  and  evicted  Badt 
in  violation  of  the  lease.  As  a  second  defense,  defendant 
Morton  alleged  that  plaintiffs,  without  the  consent  of  defend- 
ants or  of  Badt,  on  June  1,  1908,  wrongfully  took  possession 
bf  the  premises,  ''tore  out  and  removed  all  of  the  fixtures, 
shelving  and  counters  placed,  constructed,  used  and  owned 
therein  by  said  P.  L.  Badt,''  by  reason  whereof  defendants 
were  "exonerated,  released  and  discharged  from  said  agree- 
ment, and  undertaking"  to  pay  plaintiffs.  Wherefore  de- 
fendant prays  that  plaintiffs  recover  nothing  and  that  he  be 
"exonerated,  discharged  and  released  from  said  guaranty  an- 
nexed to  said  lease." 

Intervener  Badt,  by  leave  of  court,  filed  a  complaint  in 
intervention  in  which  he  made  denials  of  the  averments  of 
plaintiff's  complaint  much  the  same  as  did  the  defendant. 
He  set  up  several  separate  defenses  entitled,  third,  fourth, 
and  fifth  defenses.  A  demurrer  was  sustained  as  to  these 
and,  no  objection  being  made  in  the  briefs  to  this  order,  these 
defenses  need  not  be  set  out.  In  his  second  defense,  inter- 
vener alleges  the  making  of  said  lease ;  that  at  its  date,  June 
11,  1906,  the  building  on  said  premises  was  in  course  of  erec- 
tion; that  said  building  was  to  be  used  in  carrying  on  a 
hardware  business  and  was  tq  be  suitable  for  that  purpose; 
that  it  was  not  completed  until  about  August  1,  1906,  on 
which  date  intervener  took  possession  and  placed  therein  a 
stock  of  hardware  of  the  value  of  five  thousand  dollars ;  that, 
in  violation  of  said  agreement,  plaintiffs  did  not  erect  a  build- 
ing suitable  for  mercantile  purposes  or  said  hardware  busi- 
ness; that,  by  reason  of  the  defective  and  faulty  construc- 
tion of  said  building  (as  to  which  the  particulars  are  set 
out),  "when  the  rainy  season  began  in  the  month  of  October, 
1906,  seepage,  percolating,  and  surface  waters  oozed  through 
said  floor,  walls,  sidewalk  and    foundations,  and    dampened 
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and  rusted  said  stock  of  hardware  in  said  building  to  such 
an  extent '*  as  to  render  it  unsalable;  that  said  defects  were 
unknown  to  intervener  and  could  not  be  discovered  by  him 
by  the  use  of  ordinary  diligence  but  that  plaintiffs  could 
have  discovered  such  defects  during  the  construction  of  the 
building  had  they  used  ordinary  care  in  its  supervision ;  that, 
about  the day  of  October,  1906,  intervener  gave  plain- 
tiffs notice  in  writing  pursuant  to  section  1942  of  the  Civil 
Code,  notifying  them  of  said  defects  and  plaintiffs  thereupon 
commenced  repairs  on  said  building  but  said  defects  could 
not  be  and  were  not  repaired,  "and  shortly  thereafter  inter- 
vener did  remove  his  stock  of  hardware  from  said  building 
whereby  intervener  suffered  damage  in  the  sum  of  five  thou- 
sand dollars,  no  part  of  which  has  been  paid.''  Inter- 
vener also  alleged  that  at  all  the  times  set  forth  in  the  com- 
plaint he  was  and  now  is  **  wholly  insolvent  and  unable  to 
indemnify  defendant,  Thomas  J.  Morton,  for  any  judgment 
that  may  be  obtained  against  him." 

Defendant  Morton  asked  leave  to  file  a  proposed  amend- 
ment to  his  answer,  as  a  third  defense,  setting  forth  by  way 
of  plea  in  abatement  the  pendency,  in  the  superior  court,  of 
another  action  "between  defendant's  principal  P.  L.  Badt 
and  the  plaintiffs  in  this  action;  that  in  said  action  a  copy 
of  the  process  has  been  duly  served  upon  defendant's  prin- 
cipal P.  L.  Badt,  and  he  has  appeared  therein,  and  said  cause 
is  at  issue  as  to  said  Badt  and  undetermined."  In  support 
of  the  motion  all  the  papers  in  the  case  are  appended  thereto 
and  it  is  claimed  that  the  said  action  was  between  the  same 
parties  as  in  this  action  and  involved  the  same  issues.  The 
motion  was  denied. 

The  court  found  the  averments  of  the  complaint  to  be  true 
except  as  to  the  amount  of  the  alleged  attorney's  fee,  five 
hundred  and  twenty  dollars,  and  reduced  the  amount  to  two 
hundred  and  fifty  dollars;  that  the  denials  in  paragraphs  I 
and  II  of  the  answer  of  defendant,  Morton,  are  untrue ;  that 
the  lease  set  up  by  Morton  is  the  same  lease  set  forth  in 
plaintiffs'  complaint;  that  plaintiffs  did  not  oust  Badt  from 
the  building  and  did  not  wrongfully  or  without  the  assent 
of  Badt  or  the  defendants  go  into  possession  or  oust  or  eject 
Badt  or  wrongfully  withhold  the  possession  from  him  or  de- 
fendants without  his  consent;  that  defendant  Morton  is  not 
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exonerated  or  released  from  said  agreement;  that  intervener, 
Badt,  has  no  good  or  substantial  defense  to  the  action ;  that 
plaintiffs  took  possession  of  the  premises  with  Badt's  con- 
sent and  in  accordance  with  his  wish;  that  at  all  times  set 
forth  in  the  complaint  in  intervention  the  said  intervener 
was  and  is  wholly  insolvent. 

The  conclusions  of  law  were:  That  plaintiffs  are  entitled 
to  judgment  against  the  defendants  and  Badt,  the  intervener, 
in  the  sum  of  one  thousand  seven  hundred  and  twenty  dollars, 
with  interest  upon  the  sums  monthly  as  they  accrued,  from 
May  15,  1907,  and  also  two  hundred  and  fifty  dollars,  attor- 
ney's fees,  and  costs  of  suit.  Judgment  was  entered  accord- 
ingly. 

1.  Appellants'  first  point  is  that  their  special  demurrer  for 
misjoinder  of  parties  should  have  been  sustained  because  the 
lessee,  Badt,  was  not  made  party  defendant.  In  Carver  v. 
Steele,  116  Cal.  116,  119,  [58  Am.  St.  Rep.  156,  47  Pac.  1007], 
the  court  said:  "In  general,  unless  some  agreement  or  special 
circumstance  imposes  diligence  upon  the  creditor  as  a  duty, 
he  does  not,  by  mere  failure  to  pursue  the  person  primarily 
liable,  discharge  the  guarantor,  surety,  or  indorser,  even 
though  his  passivity  in  this  regard  may  result  in  barring  his 
remedy  against  the  original  debtor."  Furthermore,  in  the 
present  case,  Badt  was  wholly  insolvent  and  hence  it  was 
not  necessary  to  sue  him.  (Civ.  Code,  sees.  2800,  2801.) 
Besides,  Badt  waa  allowed  to  make  himself  a  party. 

2.  The  court  refused  to  strike  out  the  alleged  redundant 
matter  in  the  complaint  setting  forth  the  action  in  the  jus- 
tice's court.  The  facts  were  probative  and  had  no  proper 
place  in  the  complaint  and  should  have  been  stricken  out, 
but  the  refusal  of  the  court  to  grant  the  motion  is  not  ground 
for  reversal  of  the  judgment.  It  does  not  appear  that  de- 
fendants were  in  any  wise  prejudiced  by  the  retention  of 
this  redundant  matter.  (Sloane  v.  Southern  Cal.  By.  Co,, 
111  Cal.  668,  684,  [32  L.  R.  A.  193,  44  Pac.  320].) 

3.  It  is  claimed  that  the  court  erred  in  denying  defendant 
Morton's  motion  to  file  an  amended  answer.  It  is  contended 
that  the  action  sought  to  be  pleaded  in  abatement  involved 
the  same  parties  and  the  same  issues  and  that  had  a  judg- 
ment been  rendered  in  the  case  "it  would  have  been  offered 
as  a  plea  in  bar  of  this  action."     (Citing  Hall  v.  Susskind. 


Digitized  by  LjOOQIC 


330  BoscHBTTi  V,  Morton.         [23  Cal.  App. 

109  Cal.  203,  [41  Pac.  1012];  Code  Civ.  Proc,  sec  1908, 
subd.  2.)  The  action  of  Badt  against  the  plaintiffs  here  was 
to  recover  damages  for  the  defective  construction  of  the 
building  and  the  consequent  injury  to  intervener's  goods. 
The  guarantors,  defendants  here,  were  not  parties  to  that 
action  and  the  action  did  not  involve  the  payment  of  rentals. 
The  question  of  the  liability  of  the  sureties  not  having  been 
involved,  a  judgment  in  the  action  of  Badt  v.  these  plain- 
tiffs, would  not  necessarily  be  a  bar  to  this  action.  The  rule 
laid  down  in  HaU  v.  Susskind  is  not  met  by  the  facts  pleaded 
in  Badt  v.  Boschetti  and  Magnani, 

4.  Error  is  claimed  of  the  court's  refusal  to  sustain  de- 
fendant's motion  for  a  nonsuit  for  the  reason  that  certain 
material  averments  of  the  complaint  are  not  supported  by 
any  evidence,  viz. :  that  the  lease  was  not  offered  in  evidence ; 
that  the  execution  of  the  guaranty  by  defendant,  Morton, 
was  not  shown ;  that  there  was  no  evidence  to  sustain  the  aver- 
ment "that  plaintiffs  accepted  possession  for  the  sole  reason 
that  the  defendant,  Morton,  or  either  of  them,  refused  to  pay 
the  rent'';  that  there  was  no  evidence  in  support  of  the  aver- 
ments relating  to  the  proceedings  and  judgment  in  the  jus- 
tice's court  for  a  month's  rent  and  the  payment  of  the  judg- 
ment. 

The  execution  of  the  lease  and  the  guaranty  appeared  both 
by  failure  to  deny  and  by  the  averments  of  the  answer  and 
the  complaint  In  intervention.  So  far  as  the  proceedings  for 
the  recovery  of  one  month's  rent  are  concerned,  we  cannot 
see  that  they  were  material  to  the  issues  in  this  case.  At 
most  they  tended  to  show  what  otherwise  appeared, — namely, 
that  the  lease  and  guaranty  were  executed  as  alleged,  and 
whether  that  judgment  was  or  was  not  paid  is  not  material, 
since  the  present  action  excludes  any  claim  for  that  month. 
It  was  material  to  show,  which  was  denied,  that  plaintiffs 
accepted  possesssion  of  the  premises  from  Badt,  the  lessee, 
and  that  their  reason  for  doing  so  was  the  nonpayment  of 
the  rent.  The  court  found:  **That  plaintiffs  accepted  and 
took  possession  of  the  premises  described  in  the  lease  set 
forth  in  the  complaint  herein  on  the  first  day  of  June,  1908, 
in  accordance  with  the  consent  of  P.  L.  Badt."  Badt  testi- 
fied that  he  gave  up  the  key  of  the  premises  to  Burnham  & 
Marsh,  plaintiffis'  agents.    '*!  left  the  key  with  Mr.  Merri- 
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man  (in  the  agents'  oflSce).  When  I  handed  him  the  key  I 
told  him  I  had  moved  out  of  the  premises.  .  .  .  The  key  I 
handed  him  was  the  key  to  the  front  door.  There  was  no  key 
to  the  back  door.  I  had  dealt  with  Burnham  &  Marsh  before 
as  the  agents  of  the  plaintiflEs.  It  was  that  fact  that  took  me 
back  again,  and  that  caused  me  on  that  occasion  to  go  there 
and  give  up  the  key  to  Mr.  Merriman.  I  may  have  told  Mr. 
Merriman  that  the  business  was  not  paying  me  and  that  there- 
fore I  moved  out.  After  I  gave  the  key  to  Mr.  Merriman  I 
never  asked  for  it  back.  I  never  went  after  that.''  He  testi- 
fied that  he  never  asked  the  plaintiflfe  or  either  of  them  for  the 
key  and  never  told  them  that  he  wanted  possession  again ;  that 
he  had  no  further  use  for  the  premises  and  did  not  want  to  be 
liable  for  further  rent  and  took  that  means  of  relieving  him- 
self. It  appeared  that  Badt  passed  the  premises  after  plain- 
tiffs took  possession  and  saw  them  taking  down  a  partition 
and  some  shelving.  He  did  not  then  object  or  make  any 
inquiry  as  to  why  plaintiffs  were  in  possession. 

Boschetti,  one  of  the  plaintiffs,  testified  that  he  removed  a 
partition  in  the  rear  of  the  store-room,  took  down  some  shelving 
and  loosened  the  counter  from  the  floor;  that  ''those  fixtures 
are  lying  there  now.  Mr.  Badt  never  asked  me  to  give  him 
those  fixtures.  I  never  withheld  them  from  him  and  nobody 
ever  asked  me  for  them."  There  is  some  confiict  as  to  Badt's 
intention  after  moving  out  and  there  was  some  evidence  tend- 
ing to  show  that  he  made  an  effort  to  rent  the  premises,  thus 
negativing  the  idea  of  an  abandonment  of  the  lease  or  sur- 
render of  possession.  We  think,  however,  there  was  suflScient 
evidence  to  justify  the  finding  of  the  trial  court.  Upon  the 
surrender  of  the  key  and  abandonment  of  the  premises  plain- 
tiffs had  a  right  to  take  possession  and  thus  manifest  their 
acceptance  of  the  surrender.  (Welcome  v.  Hess,  90  Cal.  507, 
[25  Am.  St.  Rep.  145,  27  Pac.  369] ;  Adams  v.  Weaver,  117 
Cal.  47,  [48  Pac.  972].)  McAlesier  v.  Landers,  70  Cal.  79,  84, 
[11  Pac.  505],  cited  by  appellant,  was  a  case  of  undisputed 
eviction  and  took  place  prior  to  default  in  payment  of  rent 
for  which  the  guarantor  was  sued.  The  point  there  was  that, 
because  the  lessee  could  recoup  his  damages  from  the  unpaid 
rent,  the  lessor's  rights  against  him  were  thus  so  impaired  as  to 
release  the  guarantor,  but  the  case  does  not  apply  here :  first, 
because  there  was  no  eviction  and,  second,  the  alleged  eviction 
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took  place  after  the  liability  had  accrued  for  which  the  action 
was  brought.  Releasing  the  lessor  from  liability  for  future 
rent  did  not  aflfect  the  lessee's  liability  for  rent  already  ac- 
crued. {Boyd  V.  Oore,  143  Wis.  531,  [21  Ann.  Cas.  1263,  128 
N.  W.  68].)  The  facts  do  not  show  exoneration  of  the  guar- 
antors under  section  2819  of  the  Civil  Code,  for  there  was  no 
act  of  the  lessors  altering  the  obligation  of  the  lessee,  or  in  any 
way  impairing  or  suspending  the  rights  of  the  lessors  against 
the  lessee.  Respondents  cite  American  Bonding  Co.  v.  Pueblo 
Investment  Co.,  150  Fed.  17,  31,  [10  Ann.  Cas.  357,  9  L.  R.  A. 
(N.  S.)  557,  80  C.  C.  A.  97],  to  the  proposition  that  even  an 
eviction  could  not  impair  a  matured  obligation  of  the  lessee 
and  hence  could  not  discharge  the  guarantors  to  make  good  on 
such  an  obligation.  The  case  cited  appears  fully  to  sustain 
this  contention.  It  is  not  necessary  to  rest  the  decision  upon 
this  proposition.  Where  a  tenant,  not  under  compulsion  but 
voluntarily,  gives  up  the  premises  and  the  landlord  accepts 
the  abandonment,  there  can  be  no  eviction.     (24  Cyc.  1130.) 

5.  It  is  urged  that  because  defendant  Morton  had  no  notice 
of  the  action  of  the  lessors  the  guarantors  had  no  opportunity 
to  re-let  the  property  or  to  take  other  steps  to  recoup  their  loss. 
This  contention  is  based  on  Morton's  second  defense  that  his 
principal,  Badt,  was  ousted  by  plaintiffs  and  such  ouster  re- 
leased the  guarantors  under  section  2819  of  the  Civil  Code. 
As  already  stated,  there  having  been  no  ouster,  this  section  and 
the  cases  cited  cannot  avail  appellant.  Furthermore,  the 
guaranty  expressly  provides  that  the  guarantors,  on  the  failure 
of  the  lessee  to  pay  his  rent,  "will  forthwith  pay  unto  them 
(the  lessors)  without  previous  demand  on  us  all  rents  accrued 
and  all  damages  incurred  by  reason  of  such  failure,  including 
attorney's  fees." 

6.  The  foregoing  is  suflScient  also  to  answer  appellant's 
contentions  in  support  of  his  appeal  from  the  order  den3dng  a 
new  trial. 

7.  It  is  further  urged  that  the  complaint  fails  to  state  a 
cause  of  action  and  the  demurrer  thereto  should  have  been  sus- 
tained, because  it  failed  to  state  whether  the  plaintiffs  notified 
defendant,  Morton,  within  a  reasonable  time,  that  default  had 
been  made  in  the  payment  of  rent.  Section  2807  of  the  Civil 
Code  would  seem  a  sufficient  answer.  '*A  guarantor  of  pay- 
ment of  performance  is  liable  to  the  guarantee  immediately 
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upon  the  default  of  the  principal,  and  without  demand  or 
notice."  When  the  guaranty  is  of  a  conditional  obligation 
the  guarantor's  ''liability  is  commensurate  with  that  of  the 
principal,  and  he  is  not  entitled  to  notice  of  the  default  of  the 
principal,  unless  he  is  unable,  by  the  exercise  of  reasonable 
diligence,  to  acquire  information  of  such  default,  and  the 
creditor  had  actual  notice  thereof.*'  (Civ.  Code,  sec.  2808.) 
As  was  said  in  American  Bonding  Co,  v.  Piieblo  Investment 
Co,,  150  Fed.  17,  [10  Ann.  Cas.  357,  9  L.  R.  A.  (N.  S.)  557, 
80  C.  C.  A.  97].  ''The  contract  of  suretyship  is  not  that  the 
obligee  will  see  that  the  principal  pays  his  debt  or  fulfills  his 
contract,  but  that  the  surety  will  see  that  the  principal  pays 
or  performs.''  We  have  already  shown  that  by  the  terms  of 
the  guaranty  the  guarantors  were  not  entitled  to  notice  of  the 
lessee's  default. 

We  discover  no  points  made  in  iatervener's  brief  not  cov- 
ered in  considering  the  appeal  of  defendant  Morton.  Both 
Badt  and  Morton  rely  upon  substantially  the  same  alleged 
errors.  I 

The  judgment  and  order  are  affirmed. 

Hart,  J,  and  Burnett,  J.,  concurred. 


[Oiv.  No.  1124.    Third  Appellate  IXuitriet.— November  22,  1913.] 

J.  NAHL,  Appellant,  v.  ALTA  IRRIGATION  DISTRICT 
et  al.,  Respondents. 

Watees  and  Watbercoubses — Iewgation  Ditch — ^Duty  of  Ownee  to 
Peevbnt  Injury  to  Others. — The  owner  of  an  irrigation  ditch  must 
80  construct  and  maintain  it  as  that;  in  its  operation,  by  the  exer- 
cise of  reasonable  or  ordinary  care,  no  damage  will  result  to  others. 
To  him  applies  the  principle  that  one  must  so  use  his  own  property 
as  not  to  injure  that  of  others. 

Id.— Degree  of  Care  Exacted  from  Owner  of  Ditch. — Such  owner, 
however,  is  not  an  insurer  against  all  damages  arising  from  his 
ditches,  but  is  liable  when  'negligent  in  the  construction,  main- 
tenance, and  operation  thereof.  He  is,  in  other  words,  required  to 
exercise  only  reasonable  or  ordinary  care  in  the  construction,  main- 
tenance, and  operation  of  his  ditches. 
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Id. — Aot  of  God — Liab^jty  of  Ownke  of  Ditch  oe  Canal. — A  ditch 
or  canal  owner  is  not  responsible  for  that  which  is  solely  the  result 
of  an  act  of  Qod,  or  inevitable  accident;  it  is  onlj  when  human 
agencj  is  combined  with  the  act  of  God,  and  neglect  occurs  in  the 
employment  of  such  agency,  that  a  liability  for  damage  .results 
from  such  neglect. 

Id. — Overflow  Due  to  Exteaobdinaey  Floods — Liability  of  Owner 
of  Ditch. — In  this  action  against  an  irrigation  company  for  dam- 
ages occasioned  by  an  oyerflow  of  one  of  its  ditches,  flooding  the 
plaintiff's  land  and  destroying  eucalyptus  trees  thereon,  the  eridence 
is  sufficient  to  justify  the  findings  of  the  court  that  the  overflow  and 
consequent  damages  were  not  due  to  any  fault  or  negHgence  of 
the  defendant,  but  to  extraordinary  rainfall  and  unprecedented 
storms. 

Id. — OoNFUCTiNO  Evidence — Review  on  Appeau — Where  upon  some  of 
the  main  points  the  evidence  is  conflicting,  and  nothing  appears 
upon  the  face  of  the  testimony  from  which  the  findings  must  have 
been  reached  indicating  the  improbability  of  its  verity,  an  appel- 
late court,  upon  a  review  of  the  case,  muet  abide  by  the  decision  of 
the  trial  court  upon  the  ultimate  result  arrived  at  by  it  from  such 
testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Austin  Lewis,  and  B.  M.  Royce,  for  Appellant. 

Power  &  McFadzean,  and  Joe  D.  Greene,  for  Respondents. 

HART,  J.— In  the  month  of  March,  1911,  the  plaintiff's 
land,  embracing  forty  acres  and  situated  in  near  proximity  to 
one  of  the  water  ditches  of  the  defendant  corporation,  in 
Tulare  County,  this  state,  was  inundated  by  water,  and  a  large 
number  of  eucalyptus  trees  which  he  had  planted  and  was  cul- 
tivating on  said  land  was  thereby  destroyed.  In  his  com- 
plaint, the  plaintiff  charges  that  the  damage  to  his  land  and 
trees  was  caused  by  the  inundation  of  said  land  from  water 
running  in  and  through  the  corporation's  ditch,  and  that  said 
overflowing  of  said  water  was  entirely  and  directly  due  to  the 
inexcusable  negligence  of  the  defendant  corporation  and  the 
members  of  its  board  of  directors,  named  above  as  the  other 
defendants  herein.    The  complaint  alleges  that  the  damage 
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thus  sustained  by  the  plaintiff  amounted  in  the  aggregate  to 
the  sum  of  $4,753.60,  for  which  judgment  is  prayed. 

The  answer  specifically  denies  the  averments  of  the  com- 
plaint, and  alleges,  by  way  of  a  special  defense,  that  the  ditch 
from  which  the  water  overflowing  the  plaintiff's  land  is  alleged 
in  the  complaint  to  have  come  has  been  at  all  times,  prior  to 
the  date  of  said  overflow  and  damage,  maintained  in  perfect 
condition,  and  that,  if  the  land  of  the  plaintiff  was  inundated 
as  described  in  the  complaint,  it  was  '*the  result  of  super- 
human causes,  viz:  extraordinary  and  unprecedented  floods, 
which  human  foresight  could  not  guard  against  or  control, 
caused  by  extraordinary  rainfall  and  unprecedented  storms  in 
the  northern  part  of  the  county  of  Tulare,  where  plaintiff's 
land  is  situate,  and  the  southern  part  of  the  county  of  Fresno, 
and  particularly  in  the  Sierra  Nevada  Mountains,  north  and 
east  of  plaintiff's  land,  in  the  latter  part  of  February  and 
the  early  part  of  March,  in  the  year  1911,  which  rains,  storms, 
and  resulting  floods  swept  over  and  inundated  a  great  part  of 
the  territory  above  described,  including  plaintiff's  said  land," 
etc. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  find- 
ings of  fact  are  in  accord  with  the  special  defense  set  up  by 
the  defendants.  The  court  found  that  the  land  of  the  plaintiff 
was  overflowed  and,  as  result  thereof,  the  eucalyptus  trees 
growing  thereon  were  destroyed,  in  the  month  of  March,  1911, 
but  further  found  that  the  said  overflow  and  the  destruction 
of  said  trees  thereby  directly  resulted  from  "the  flood  waters 
of  a  certain  torrential  stream  known  as  Sand  Creek,  which 
rises  in  the  Sierra  Nevada  Mountains  in  said  county,  and 
naturally  flows  through  and  across  the  defendant  district  and 
naturally  spreads  over  said  land  of  the  plaintiff  as  well  as 
other  lands  in  the  vicinity  of  the  plaintiff's  land  in  times  of 
extraordinary  flood;  .  .  .;  that  plaintiff's  said  land  was  not 
overflowed  and  the  trees  thereon  were  not  injured,  damaged 
or  destroyed  by  reason  of  any  carelessness  or  negligence  on 
the  part  of  said  defendants,  or  any  of  them,  nor  by  reason  of 
the  overflowing  or  bursting  of  the  ditch  described  in  the  com- 
plaint, but,  on  the  contrary,  the  flooding  of  plaintiff's  land 
and  the  destruction  of  his  said  trees,  as  aforesaid,  was  the 
result  of  inevitable  accident  which  human  foresight  could  not 
guard  against  or  control,"  etc.,  here  substantially  following 
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the  allegations  of  the  answer;  '*that  the  ditch  of  defendants 
referred  to  in  said  complaint  was  properly  and  carefully  con- 
structed in  the  year  1891,  or  the  year  1892,  and  was  in  good 
repair  and  suitable  for  irrigation  purposes  at  the  time  said 
flood  occurred,  and  did  not  at  all  contribute  to  or  bring  about 
the  flooding  of  plaintiff's  said  land  or  the  destruction  of  his 
said  trees,  or  any  thereof ;  and  that  plaintiff  was  not,  and  has 
not  been,  damaged  or  injured  by  any  act  or  omission  of  said 
defendants,  or  by  reason  of  the  construction  or  existence  of 
said  ditch,  or  by  reason  of  the  manner  in  which  the  same  was 
kept  or  maintained  by  said  defendants  or  otherwise  in  any  of 
the  sums  or  amounts  specified  in  his  complaint,  or  in  any  sum 
or  amount  whatsoever,"  etc. 

In  accordance  with  the  foregoing  findings,  judgment  was 
rendered  and  entered  in  favor  of  the  defendants  and  against 
the  plaintiff. 

This  appeal  is  prosecuted  by  the  plaintiff  from  said  judg- 
ment, the  record  having  been  made  up  in  accordance  with  the 
new  or  alternative  method  of  taking  appeals. 

The  plaintiff,  in  his  briefs,  declares  that  there  are  two  ques- 
tions presented  by  this  appeal,  to  wit:  **One  of  fact — how  did 
the  flooding  of  plaintiff's  land  occur?  and  one  of  law — is  the 
Alta  Irrigation  District  liable?''  But  there  is  in  reality  but 
one  question  in  the  case,  viz. :  Does  the  evidence  support  the 
findings?  There  can,  of  course,  be  no  question  as  to  the  duty 
and  obligations  resting  upon  the  owner  of  an  irrigating  ditch 
in  his  relations  as  such  with  the  public.  He  must  so  construct 
and  maintain  it  as  that,  in  its  operation,  by  the  exercise  of 
reasonable  or  ordinary  care,  no  damage  will  result  to  others. 
To  him,  as  well  as  to  all  persons,  must  obviously  be  applied 
the  principle  that  one  must  so  use  his  own  property  as  not  to 
injure  that  of  others,  or,  as  that  trite  doctrine  is  otherwise  more 
tersely  and  classically  expressed,  Sic  uiere  tuo  ui  alienum  non 
Uiedas,  **He  is  bound  to  keep  his  ditch  in  good  repair,  so  that 
the  water  will  not  overflow  or  break  through  its  banks  and  de- 
stroy or  damage  the  lands  of  other  parties,  and  if,  through  any 
fault  or  neglect  of  his  in  not  properly  managing  and  keeping  it 
in  repair,  the  water  does  overflow  or  break  through  the  banks 
of  the  creek"  and  injures  or  destroys  the  land  or  property  of 
others,  the  law  will  hold  him  responsible  therefor.  {RicJiard- 
son  V.  Kier,  34  Cal.  63,  74,  [91  Am.  Dec.  681] .)     But  he  is  not 
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an  insurer  against  all  damages  arising  from  his  ditches,  but  is 
liable  when  negligent  in  the  construction,  maintenance,  and 
operation  thereof.  He  is,  in  other  words,  required  to  exercise 
reasonable  or  ordinary  care  only  in  the  construction,  mainte- 
nance, and  operation  of  his  ditches.  (3  Current  Law,  p.  1125, 
notes  106  and  110 ;  King  v.  Miles  City  Irr,  Co,,  16  Mont.  463, 
[50  Am.  St.  Rep.  506,  41  Pac.  431] ;  Chidester  v.  Consolidated 
Ditch  Co.,  59  Cal.  197 ;  Grand  Vat,  Irr,  Co.,  v.  Pitzer,  14  Colo. 
App.  123,  [59  Pac.  420]  ;  Weil  on  Water-rights  in  the  West- 
em  States,  2d  ed.,  pp.  256,  257.)  Nor  is  a  ditch  or  canal 
owner  responsible  for  that  which  is  solely  the  result  of  the  act 
of  God,  or  inevitable  accident.  It  is  only  when  human  agency 
is  combined  with  the  act  of  God  and  neglect  occurs  in  the 
employment  of  such  agency,  that  a  liability  for  damage  results 
from  such  neglect.  (Polack  v.  Pioche,  35  Cal.  416,  [95  Am. 
Dec.  115] ;  Chidester  v.  Consolidated  Ditch  Co.,  59  Cal.  197, 
202;  Proctor  v.  Jennings,  6  Nev.  83,  88,  90,  [3  Am.  Rep.  240] ; 
Jordan  v.  Mount  Pleasant,  15  Utah,  449,  [49  Pac.  746] ;  Lison- 
lee  V.  Monroe  Irr,  Co.,  18  Utah,  343,  [72  Am.  St.  Rep.  784, 
786,  [54  Pac.  1009] ;  Mathews  v.  Kinsell,  41  Cal.  512;  mono- 
graphic note  to  McCoy  v.  Danley,  57  Am.  Dec.  690,  691 ;  McKee 
V.  Delaware  etc.  Canal  Co.,  125  N.  Y.  353,  [21  Am.  St.  Rep. 
740,  and  note,  26  N.  E.  305].) 

Thus  we  have  stated  some  of  the  general  principles  which 
apply  to  the  owners  of  irrigation  companies  and  by  the  light  of 
which  the  court  below  no  doubt  considered  and  reached  its  con- 
clusion upon  the  evidence. 

Now,  the  single  question  submitted  for  determination  by  this 
court  is,  as  before  stated,  whether  the  evidence  supports  the 
findings,  and  to  this  question  we  conceive  it  to  be  clear,  after 
an  examination  of  the  record,  that  an  aflSrmative  answer  must 
be  returned,  and  the  judgment  cannot,  therefore,  justly  be  dis- 
turbed. 

It  is  deemed  unnecessary  to  present  herein  a  detailed  state- 
ment of  the  testimony,  of  which  a  large  amount  was  heard  by 
the  court.  It  will  be  suflScient,  for  the  purposes  of  this  deci- 
sion, merely  to  state,  in  a  general  way,  the  evidence  produced 
before  the  court. 

Upon  some  of  the  main  points  the  evidence  is  conflicting,  but 
no  proposition  is  more  familiar  to  the  profession  than  that 
where  such  a  condition  exists  as  to  the  evidence,  and  nothing 

23  Cal.  App.— 22 
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appears  upon  the  face  of  the  testimony  from  which  the  findings 
must  have  been  reached  indicating  the  improbability  of  its  ver- 
ity, an  appellate  court,  upon  a  review  of  the  case,  must  abide 
by  the  decision  of  the  trial  court  upon  the  ultimate  result  ar- 
rived at  by  it  from  such  testimony. 

The  situation,  as  disclosed  by  the  record,  appears  to  be  this: 
The  defendant  corporation  is  the  owner  of  and  maintains  an 
irrigation  system  of  considerable  magnitude  in  Tulare  County. 
This  system  consists  of  a  number  of  main  canals  or  ditches,  one 
of  which,  as  seen,  runs  in  close  proximity  to  the  plaintiff's  land 
which  it  is  claimed  was  inundated  by  the  water  from  said  ditch. 
The  source  of  the  water  supply  for  said  irrigation  system  is 
King's  River. 

The  plaintiff  testified  that  the  water  which  overflowed  his 
land  broke  over  and  through  the  banks  of  the  ditch  at  a  point 
where  a  bridge,  comprising  a  part  of  a  road,  crosses  said  ditch 
a  short  distance  west  of  said  land.  He  further  testified,  as 
did  some  other  witnesses  testifying  in  his  behalf,  that  the  ditch 
at  the  point  where  the  water  broke  through  and  over  its  banks 
was  very  shallow;  that  there  was  a  ridge  or  **hump,"  as  he 
termed  it,  at  the  bottom  of  the  ditch  at  that  point  which  was 
due  to  the  fact  that  the  soil  thereat  was  of  a  hard-pan  nature, 
difficult  to  dig  into  and  that  the  defendant,  by  reason  thereof, 
failed  to  make  it  of  sufficient  depth  to  be  capable  of  carrying 
the  amount  of  water  required  for  its  use  for  irrigation  pur- 
poses. He  further  declared,  as  did  some  of  his  other  witnesses, 
that  a  large  quantity  of  old  tin  cans  and  other  debris  or  refuse 
matter  had  been  dumped  into  the  ditch  near  the  bridge, 
thereby  filling  up  the  channel  so  that  it  obstructed  the  free 
flow  of  the  water,  and  caused  the  banks  to  give  way  under  the 
extraordinary  pressure  of  the  flood  waters  which  passed 
through  the  ditch  at  the  time  of  the  overflow  of  his  land.  All 
this  testimony,  however,  was  directly  contradicted  by  Mr.  Rice, 
superintendent  of  the  defendant  corporation,  and  other  wit- 
nesses produced  by  the  defendants.  They  said  that,  at  the 
point  at  which  the  water  is  alleged  to  have  flowed  from  the 
ditch  over  the  plaintiff's  land,  the  channel  of  the  ditch  was  of 
sufficient  depth  to  safely  hold  and  carry  the  usual  amount  of 
water  turned  into  the  ditch  from  King's  River  for  the  purpose 
of  irrigating,  when  necessary,  all  the  lands  in  the  district  and 
situated  within  that  part  of  the  district  in  which  the  plaintiff's 
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land  is  located;  that  no  obstruction  to  the  free  and  ordinary 
flow  of  the  water  in  the  ditch  existed  at  the  point  near  the 
bridge,  as  described  by  the  plaintiff  and  his  witnesses;  that 
there  were  no  old  tin  cans  or  other  rubbish  in  the  channel  of  the 
ditch,  as  stated  by  the  plaintiff  and  other  witnesses  testifying 
for  him.  Rice  further  testified  that  the  company,  prior  to  the 
time  of  the  inundation  of  the  plaintiff's  land,  had  turned  no 
water  from  King's  River  into  the  particular  ditch  from  which 
the  water  flowed  over  and  upon  the  land  of  the  plaintiff,  and 
in  this  statement  he  was  corroborated  by  other  witnesses.  It 
was  further  shown,  as  the  court  found,  that,  commencing  in 
the  latter  part  of  February,  1911,  and  continuing  up  to  the 
early  days  of  March  of  that  year,  and  previously  to  the  flooding 
of  the  plaintiff's  land,  heavy  and  almost  unprecedented  rain- 
storms prevailed  in  the  northern  part  of  Tulare  County,  with 
the  result  that  a  number  of  creeks,  having  their  source  in  the 
Sierra  Nevada  Mountains  and  whose  courses  are  southward, 
generally  speaking,  and  through  portions  of  the  district  of  the 
defendant  corporation,  were  surcharged  with  water.  One  of 
these  ravines  or  creeks  is  known  as  Sand  Creek.  This  creek 
passes  over  the  ditch  to  which  the  complaint  attributes  the 
direct  source  of  the  inundation  of  the  plaintiff's  land  at  a 
point  not  far  distant  from  said  land,  and  when,  as  in  the 
months  of  February  and  March  of  the  year  1911,  its  channel 
is  filled  with  water  because  of  an  unusual  precipitation  of  rain, 
the  water  therein,  after  passing  the  ditch,  spreads  out  and 
over  the  lands  situated  in  the  vicinity  of  that  of  the  plaintiff. 
And,  according  to  certain  testimony  produced  by  the  defend- 
ants— testimony  sufficient  to  support  the  findings  in  that  re- 
gard— the  overflow  of  the  plaintiff's  land,  as  well  as  a  large 
area  of  other  lands  contiguous  thereto,  was  occasioned  en- 
tirely by  the  extraordinary  quantity  of  water  received  into  the 
channel  of  Sand  Creek  by  reason  of  the  heavy  rainstorms 
which  prevailed  in  the  latter  part  of  February  and  the  early 
part  of  March,  1911,  throughout  the  watersheds  from  which 
said  creek  obtains  its  water,  and  that  said  overflow  would  have 
occurred  even  if  the  ditch  had  not  existed. 

There  is  evidence  in  the  record  that  the  ditch  referred  to  in 
the  complaint  had  been  constructed  some  twenty  years  prior 
to  the  time  of  the  flood  in  question  here,  and  that  during  all  of 
said  period  of  time  it  had  been  in  good  condition  and  always 


Digitized  by  LjOOQIC 


340  People  v.  Cbamley.  [23  Cal.  App. 

suflBcient  in  every  respect  to  meet  the  requirements  of  the  dis- 
trict and  the  water  users.  It  was  shown  that,  up  to  the  time 
of  the  flood  and  immediately  thereafter,  the  ditch  was  capable 
of  carrying  all  the  water  required  for  irrigation  purposes  in 
the  neighborhood  of  the  plaintiff's  land,  and  that  it  did  do  so 
after  the  flood. 

But  it  is  conceived  that  a  further  review  of  the  evidence  is 
unnecessary.  As  stated  in  the  beginning,  there  is  an  abundance 
of  evidence  upon  which  the  court  was  justified  in  predicating 
its  findings  that  the  flooding  of  the  plaintiff's  land  and  the 
consequent  destruction  of  his  eucalyptus  trees  were  not  due  to 
any  fault  or  negligence  of  the  defendants,  but  were  occasioned 
solely  by  a  superhuman  cause  or  one  beyond  the  control  of 
human  agency. 

The  judgment  is,  accordingly,  aflftrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  298.    Second  AppeUate  District. — ^November  25,  1913.] 

THE    PEOPLE,    Respondent,  v.    AVALON    CRAMLET, 

Appellant. 

Cbimtnaij  Law — ^Homicide — Sutpicienoy  of  Evidenci. — In  this  prosecu- 
tion for  homicide  the  evidence  is  sufficient  to  sustain  the  conviction 
of  manslaughter,  both  as  showing  that  a  crime  was  committed  and 
that  the  defendant  was  the  perpetrator  thereof. 

Id. — Reasonable  Doubt — Sufficiency  of  Instructions. — An  instruc- 
tion that  "if,  by  the  evidence  adduced  in  a  criminal  action,  there 
is  raised  in  the  minds  of  the  jury,  upon  any  hypothesis  reasonably 
consistent  with  the  evidence,  a  reasonable  doubt  as  to  any  fact 
necessary  to  a  conviction,  that  doubt  must  be  resolved  in  favor  of 
the  defendant,"  is  not  erroneous  in  failing  to  set  out  or  specify  what 
facts  are  necessary  to  warrant  a  conviction,  when  the  charge  as  con- 
tained in  the  information  is  read  to  the  jury  in  other  instructions 
given  by  the  court,  and  the  jury  is  told  that  every  material  allegation 
contained  in  the  information  is  required  to  be  established  by  proof 
beyond  a  reasonable  doubt,  before  a  verdict  of  guilty  can  be  ren- 
dered. 

Id.— Presumption  of  Innocence — Refusal  of  Instructions. — The  re- 
fusal of  the  court  to  instruct  the  jury  that  "the  presumption  of 
innocence  is  one  to  which  the  law  is  partial,"  and  "that  where  con- 
flicting presumptions  supervene,  the  presumption  of  innocence  must 
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be  deemed  anperior,"  is  not  error,  if  the  jury  is  further  instructed 
that  the  presumption  of  innocence  must  be  overcome  by  the  prose- 
cution to  the  extent  that  all  material  facts  should  be  established 
to  the  satisfaction  of  the  jury  and  beyond  a  reasonable  doubt,  and 
the  evidence  discloses  no  situation  where  there  arises  a  conflict  of 
presumptions. 

Id. — Instructions  to  Jury — ^Usb  of  Different  Language  by  Court. — 
The  fact  that  the  court  may  employ  different  language  in  its  in- 
structions from  that  which  the  defendant  may  desire  shall  be  used 
in  presenting  the  same  matter  to  the  jury,  is  not  good  ground  for 
objection. 

Id. — Manslaughter — Propriety  of  Instruction  Defining. — ^Where  the 
accused  in  a  homicide  case  pleads  not  guilty  and  seeks  to  show  from 
the  circumstances  surrounding  the  death  that  the  deceased  destroyed 
himself,  the  court  may,  of  its  own  motion,  properly  read  to  the 
jury  instructions  defining  the  crime  of  manslaughter;  and  the  de- 
fendant cannot  complain  of  a  verdict  of  manslaughter,  which  is  more 
favorable  to  him  than  one  which  the  jury  might  well  have  returned 
under  the  evidence. 

Id. — Motive  for  Homicidb — Instructions  Where  Evidence  Direct. — 
Where  much  of  the  evidence  in  a  homicide  case  is  direct  and  not  by 
way  of  circumstance,  it  would  not  be  proper  to  tell  the  jury  that, 
under  the  evidence,  proof  of  express  motive  is  controlling. 

Id. — Cross-examination  of  Witness — Striking  Out  Answert— Harm- 
less Error. — The  accused  cannot  predicate  prejudicial  error  upon 
the  ruling  of  the  court  in  striking  out  an  answer  to  a  question  on 
cross-examination,  if  the  witness  is  afterward  allowed  to  answer  in 
regard  to  the  subject  of  inquiry  and  thereby  give  the  defendant 
the  benefit  of  such  testimony. 

Id. — Misconduct  of  Counsel  —  Absence  of  Objection — Review  on 
Appeal. — An  alleged  improper  statement  by  the  district  attorney 
in  a  homicide  trial  cannot  be  complained  of  on  appeal,  if  the  de- 
fendant neither  objected  to  the  statement  nor  asked  the  court  to 
strike  it  from  the  record. 

Id. — Improper  Question  to  Witness — Reprimanding  Attorney. — ^It  is 
improper  in  a  homicide  case  for  counsel  for  the  defendant  to  ask 
the  wife  of  the  deceased  on  cross-examination  if  she  was  arrested 
about  three  weeks  before  for  shoplifting,  and  the  court  properly 
reprimands  him  for  asking  it. 

Id. — ^Misconduct  of  Court — Comment  on  Attorney's  Intelligence. — 
A  statement  by  the  court  to  counsel  for  the  defendant,  "I  am  going 
to  rule  in  your  favor  if  you  have  sense  enough  to  keep  quiet,"  is 
not  prejudicial  error.  The  matter  of  the  interchange  of  courtesies 
between  the  judge  on  the  bench  and  counsel  at  the  bar  has  been 
said  never  to  come  within  purview  of  a  proper  subject  for  review, 
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unless  it  appears  reasonablj  that  the  jurj  has  been  affected  in  a 
waj  prejudicial  to  the  rights  of  the  defendant. 
Id. — View  op  Premises — Evidence  op  Change  in  Condition. — After  the 
jury  in  a  homicide  case,  pursuant  to  a  request  joined  in  bj  the 
defendant,  has  viewed  the  premises  where  the  crime  was  committed, 
the  prosecution  may  be  allowed  to  account  for  anj  change  in  their 
condition,  between  their  state  as  shown  by  the  evidence  and  their 
appearance  at  the  time  the  jury  inspected  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frank  G.  Pinlayson,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Chas.  S.  McKelvey,  and  W.  H.  Stevens,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

JAMES,  J. — Defendant  was  charged  with  having,  on  the 
twenty-third  day  of  November,  1912,  killed  and  murdered  one 
Joseph  W.  Fear.  Upon  trial  being  had  he  was  found  guilty 
of  the  crime  of  manslaughter.  Thereafter  a  motion  for  a  new 
trial  was  made  and  denied,  and  judgment  followed.  This 
appeal  was  then  taken  from  the  order  denying  the  motion  for 
a  new  trial  and  from  the  judgment. 

On  the  day  of  the  alleged  homicide  deceased  was  visiting  at 
the  house  of  one  Nellie  Greaney  at  Pasadena.  Mrs.  Greaney 
occupied  apartments  consisting  of  three  rooms.  The  wife  of 
deceased,  during  the  absence  of  her  husband,  had  resided  with 
Mrs.  Greaney,  but  at  the  time  Fear  met  his  death  his  wife  had 
gone  to  the  county  of  San  Bernardino.  It  may  be  gathered 
from  the  evidence  that  Fear  had  left  Pasadena  sometime  be- 
fore the  twenty-third  day  of  November,  intending  to  go  to 
Arizona,  but  had  turned  back  after  reaching  Johannesburg. 
He  did  not  find  his  wife  at  home  when  he  returned,  but  called 
upon  and  conversed  with  Nellie  Greaney,  being  well  acquainted 
with  that  person.  The  defendant  was  also  an  acquaintance 
of  both  Nellie  Greaney  and  Fear.  On  the  evening  of  Novem- 
ber 23d,  the  defendant  and  Nellie  Greaney  came  to  the  apart- 
ments about  6  o'clock,  and  shortly  thereafter  Fear  came  in. 
Nellie  Greaney  testified  that  Fear  had  some  whiskey  and  that 
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they  all  partook  of  it,  and  that  Pear  seated  himself  in  a  chair, 
while  the  defendant  remained  standing.  She  testified  further 
that  she  retired  into  the  bath  room,  which  was  immediately 
adjoining  the  room  in  which  the  two  men  were,  in  order  to 
take  some  medicine,  and  that  she  remained  there  for  perhaps 
fifteen  minutes.  She  was  very  indefinite  in  her  statement  as 
to  the  approximate  time  that  she  remained  in  the  bath  room, 
and  also  uncertain  as  to  whether  she  left  the  door  which 
connected  the  two  rooms  open  or  not.  "When  she  did  re- 
turn to  the  room  where  she  had  left  the  men,  defendant  was 
not  there,  and  she  observed  Pear  in  the  act  of  falling  from  his 
chair  and  bleeding  profusely.  It  developed  that  he  had  been 
cut  in  the  neck,  the  instrument  used  leaving  a  knife-like 
wound.  The  jugular  vein  had  been  severed  and  Pear  died 
within  a  few  minutes  without  speaking.  A  brother  of  defend- 
ant, who  was  employed  in  a  restaurant  at  Pasadena,  testified 
that  defendant  on  the  evening  in  question  entered  the  restau- 
rant and  asked  whether  the  witness  had  any  money.  This 
brother  replied  that  he  had  one  dollar  and  fifty  cents,  when 
defendant  said:  *'Give  it  to  me,  I  have  cut  Pear  and  am  going 
to  beat  it."  On  cross-examination  <M)unsel  for  defendant  en- 
deavored to  secure  from  the  witness  a  qualification  of  the 
statement  as  to  what  defendant  had  there  said,  and  was  suc- 
cessful to  the  extent  that  the  witness  admitted  that  defendant 
might  have  said  that  Pear  had  been  cut,  without  stating  that 
he  (defendant)  had  done  the  cutting.  Defendant  did  im- 
mediately leave  Pasadena  and  went  to  the  home  of  his  father 
at  Chino,  where  he  was  arrested  on  the  day  following.  Nellie 
Greaney  testified  also  that  the  men  had  not  quarreled  on  the 
evening  of  the  alleged  homicide,  and  that  she  had  heard  no 
sound  of  struggle  in  the  apartment  while  she  was  in  the  bath 
room.  No  knife  of  any  kind  was  found  upon  or  about  the 
decea&ed's  body.  Police  ofScers  who  came  to  the  scene  imme- 
diately upon  being  notified  of  the  tragedy,  found  no  weapons 
about  the  place,  although  some  search  was  made.  At  a  subse- 
quent time  a  large  revolver  was  found  under  a  settee,  of  a 
kind  like  one  which  Nellie  Greaney  testified  the  deceased  had 
carried.  A  great  many  empty  bottles  were  found  standing 
about  the  place,  indicating  that  the  inmates  were  in  the  habit 
of  partaking  freely  of  liquor.  In  one  of  the  pockets  of  de- 
ceased's clothing  was  found  a  bottle  of  whiskey  and  in  another 
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pocket  a  bottle  of  wine.  Nellie  Qreaney  gave  testimony  to  the 
effect  that  deceased  was  of  a  melancholy  temperament  and  that 
he  seemed  despondent  because  his  wife  had  gone  away. 
Briefly,  this  statement  embraces  the  material  testimony  as  to 
the  facts  upon  which  the  jury  founded  its  verdict,  and  it 
must  be  said  that  the  evidence  was  suflBcient  to  i^ustain  the 
conviction,  both  as  showing  that  a  crime  had  been  committed 
and  that  defendant  was  the  perpetrator  thereof. 

A  great  many  alleged  errors  occurring  during  the  course  of 
the  trial  are  assigned  as  grounds  for  a  reversal  of  the  order 
and  judgment.  Among  other  instructions  the  trial  judge  gave 
the  following:  **If,  by  the  evidence  adduced  in  a  criminal  ac- 
tion, there  is  raised  in  the  minds  of  the  jury,  upon  any 
hypothesis  reasonably  consistent  with  the  evidence,  a  reason- 
able doubt  as  to  any  fact  necessary  to  a  conviction,  that  doubt 
must  be  resolved  in  favor  of  the  defendant."  It  is  com- 
plained that  this  instruction  was  incomplete  in  that  it  did  not 
set  out  or  specify  what  facts  were  necessary  to  warrant  a  con- 
viction. The  charge  as  contained  in  the  information  was 
read  to  the  jury  in  other  instructions  given  by  the  court,  and 
the  jury  was  told  that  every  material  allegation  contained  in 
the  information  was  required  to  be  established  by  the  proof 
beyond  a  reasonable  doubt,  before  a  verdict  of  guilty  could  be 
rendered.  Considering  these  instructions  in  connection  with 
the  instruction  to  which  criticism  is  pointed,  no  error  appears. 

The  alleged  error  arising  upon  the  failure  of  the  court  to 
give  the  instruction  offered  by  defendant  to  the  effect  that 
''the  presumption  of  innocence  is  one  to  which  the  law  is  par- 
tial," and  **that  where  conflicting  presumptions  supervene,  the 
presumption  of  innocence  must  be  deemed  superior,"  must  be 
construed  in  a  similar  light.  The  offered  instructioti  was 
taken  from  a  standard  text-book  and  no  fault  can  be  found 
with  the  statement  of  the  law  therein  contained,  but  tlie  in- 
struction as  offered  was  lengthy  and  considered  in  its  entire 
substance  was  argumentative,  and  might  well  have  been  re- 
fused on  that  ground.  But  the  court  very  fairly  and  fully 
covered  the  matters  sought  to  be  impressed  upon  the  jury  by 
instructing  in  positive  terms  that  the  presumption  of  inno- 
cence must  be  overcome  by  the  prosecution  to  the  extent  that 
all  material  facts  should  be  established  to  the  satisfaction  of 
the  jury  and  beyond  a  reasonable  doubt.    Further,  the  evi- 
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dence  disclosed  no  situation  where  there  would  arise  a  conflict 
of  presumptions,  and  hence  it  was  not  important  to  defend- 
ant's rights  to  point  out  that  the  presumption  of  innocence 
would  override  those  of  lesser  degree. 

The  proposition  that  the  jury  should  be  satisfied  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  the  death  of 
Fear  was  not  **  occasioned  by  natural  causes,  by  accident,  nor 
by  the  act  of  deceased  himself, '  *  as  set  forth  in  an  instruction 
offered  by  defendant  and  refused,  was  fully  and  carefully 
covered  by  the  instruction  of  the  trial  judge.  No.  XVII. 
Because  the  court  may  employ  different  language  in  its  in- 
structions from  that  which  defendant  may  desire  shall  be  used 
in  presenting  the  same  matter  to  the  jury,  is  not  good  ground 
for  objection,  and  the  complaint  here  rests  upon  no  other 
ground. 

The  court  of  its  own  motion  read  to  the  jury  certain  in- 
struction defining  the  crime  of  manslaughter.  This  course 
appellant  asserts  constituted  prejudicial  error.  The  decision 
of  the  case  of  People  v.  Huntington,  138  Cal.  261,  [70  Pac. 
284] ,  is  cited  in  support  of  that  contention.  The  facts  of  the 
case  of  People  v.  Huntington,  were  very  different  in  character 
f  rbm  those  presented  here.  In  the  Huntington  case  the  accused 
was  charged  with  the  murder  of  a  young  woman  upon  whom 
it  was  claimed  he  had  committed  an  abortion.  The  defense 
was  that  the  defendant  did  not  commit  the  abortion,  but 
treated  the  deceased  for  some  disease  and  that  she  had  died 
under  an  operation,  *' probably  from  the  effects  of  an  anaes- 
thetic." The  trial  judge  in  that  case  injected  into  it  a  new 
theory  and  one  wholly  without  the  contentions  or  claims  of  the 
prosecution,  when  he  instructed  the  jury  that  if  they  found 
that  defendant  was  treating  the  deceased  for  some  ailment  and 
that  he  so  treated  her  **  without  due  caution  or  circumspec- 
tion," they  might  find  him  guilty  of  manslaughter.  In  the 
light  of  the  facts  and  the  contentions  made  by  the  people  and 
defendant  at  that  trial,  the  error  of  the  court  becomes  appar- 
ent. Not  so  here.  The  defendant  stated  upon  his  plea  that  he 
was  not  guilty  and  sought  to  have  it  appear  that  the  circum- 
stances surrounding  the  death  of  Pear  indicated  that  the  latter 
had  destroyed  himself.  The  jury  did  not  so  construe  the  evi- 
dence, and  having  determined  that  Fear  was  unlawfully  killed 
by  the  defendant,  they  were  justified,  and  it  was  their  duty 
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to  determine  the  degree  of  the  crime;  and  upon  this  subject 
they  were  entitled  to  have  stated  the  law  defining  the  crime  of 
manslaughter.  Why  should  defendant  complain  because  the 
verdict  was  more  favorable  to  him  than  one  which  the  jury 
might  well  have  returned  under  the  evidence?  In  the  case  of 
People  V.  MvJdner,  115  Cal.  303,  [47  Pac.  128],  the  decision 
shows  that  the  superior  court  granted  to  the  defendant, 
charged  with  murder  and  convicted  of  manslaughter,  a  new 
trial  for  reasons  identical  with  those  urged  on  behalf  of  appel- 
lant here.  The  supreme  court  reversed  that  order  and  held 
that  the  conviction  was  without  error.  The  last  mentioned 
case  is  cited  and  affirmed  in  People  v.  Coulter,  145  Cal.  66, 
[78  Pac.  348.] 

Again,  appellant  complains  because  the  court  refused  an  in- 
struction touching  the  matter  of  motive  for  the  commission  of 
the  offense,  and  particularly  because  of  the  refusal  to  instruct 
that  **it  is  in  cases  of  proof  by  circumstantial  evidence  that 
the  motive  often  becomes  not  only  material  but  controlling,  and 
in  such  cases  the  facts  from  which  motive  may  be  established 
must  be  proved."  It  is  a  matter  for  comment  that  counsel 
for  appellant  could  not  have  gleaned  from  the  five  typewritten 
pages  covered  by  the  one  instruction  on  the  subject  of  motive, 
which  was  given  by  the  trial  judge,  enough  to  comprehend  so 
much  as  was  pertinent  of  the  idea  which  they  desired  to  have 
stated  in  the  brief  four  lines  of  the  refused  instruction.  More- 
over, it  would  not  have  been  proper  to  have  told  the  jury  that 
under  the  evidence  in  this  case,  much  of  which  was  direct  and 
not  by  way  of  circumstance,  that  proof  of  express  motive  was 
controlling. 

Contentions  are  made  that  in  other  particulars  the  charge  to 
the  jury  contained  erroneous  statements  of  the  law ;  also  that 
the  court  erred  in  refusing  other  instructions  offered.  These 
contentions  appear  to  be  without  merit.  The  trial  judge  gave 
very  full  instructions  and  fairly  advised  the  jury  upon  all  the 
propositions  of  law  material  to  the  case. 

Appellant  complains  that  the  court  erred  in  striking  out  an 
answer  of  the  witness  Nellie  Greaney,  elicited  on  cross-exam- 
ination and  in  which  the  witness  related  the  subject  of  a 
conversation  that  had  occurred  between  her  and  deceased  on 
the  evening  before  the  occurrence  of  the  alleged  homicide. 
This  testimony  was  brought  out  in  aid  of  the  theory  of  def end- 
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ant  that  Fear  had  committed  suicide,  in  that  it  tended  to  show 
that  he  was  despondent  over  the  fact  that  his  wife  had  gone 
away.  There  would  be  merit  in  the  contention  of  appellant 
did  it  not  appear  that  the  witness  had  referred  to  a  day  ante- 
rior to  that  as  to  which  she  had  been  examined  in  chief.  The 
particular  answer  was  properly  stricken  out  as  not  coming 
within  the  limits  of  the  rule  of  strict  cross-examination,  but 
there  is  a  stronger  reason  why  no  claim  of  prejudicial  error 
can  be  predicated  upon  the  ruling  of  the  court.  The  witness 
was  subsequently  allowed  to  answer  fully  as  to  having  had 
substantially  the  same  conversation  with  Pear  on  the  next  day, 
that  is,  the  day  of  the  alleged  homicide.  If  this  testimony  was 
entitled  to  any  weight  as  illustrating  the  state  of  mind  of  de- 
ceased, the  defendant  was  given  the  benefit  of  it. 

Questions  asked  of  witness  John  Richardson  as  to  interroga- 
tories which  he  had  put  to  Nellie  Qreaney  shortly  after  the 
alleged  homicide,  were  proper  to  be  asked  for  the  limited  pur- 
pose which  the  court  allowed  them.  The  jury  was  specially 
instructed  as  to  that  matter. 

Prejudicial  misconduct  of  the  district  attorney  is  alleged: 
The  statement  complained  of  and  referred  to  in  the  brief  of 
counsel,  where  the  deputy  district  attorney  announced  that 
he  would  be  surprised  if  a  brother  of  defendant  answered 
**no''  to  a  question  asked  for  the  purpose  of  showing  conduct 
and  statements  inconsistent  with  the  testimony  given  by  him 
at  the  trial,  was  neither  objected  to  as  constituting  miscon- 
duct, nor  was  the  court  asked  to  strike  it  from  the  ijecord.  No 
foundation  to  predicate  error  in  such  a  case  is  shown.  {Peo- 
ple V.  Shears,  133  Cal.  159,  [65  Pac.  295] ;  People  v.  Warr, 
22  Cal.  App.  663,  [136  Pac.  304].) 

That  the  trial  judge  acted  with  bias  which  opposed  the  right 
of  defendant  to  a  fair  trial,  is  an  accusation  made  but  not 
sustained  by  the  record.  When  Mrs.  Pear,  the  wife  of  de- 
ceased, was  testifying,  counsel  for  defendant  asked  her  on 
cross-examination  this  question:  ''Mrs.  Pear,  are  you  the  same 
Grace  Fear  that  was  arrested  in  Long  Beach  about  three  weeks 
ago  for  shoplifting  t"  This  question  was  improper  to  be 
asked,  and  the  court  was  altogether  justified,  when  sustaining 
an  objection  thereto,  in  adding:  ''and  counsel  is  reprimanded 
for  asking  the  question.''  Again,  when  defendant's  counsel 
expressed  a  desire  to  make  a  statement  in  argument  of  a  mat- 
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ter  then  being  presented,  the  trial  judge  said:  **I  am  going  to 
rule  in  your  favor  if  you  have  sense  enough  to  keep  quiet"; 
following  which  remark  counsel  said:  *'I  desire  also,  if  the 
court  is  going  to  give  his  reasons,  if  the  court  will  give  his 
reason  for  telling  me  I  have  no  sense."  Then  came  this  re- 
sponse from  the  bench:  ** Perhaps  it  would  be  too  long  to  give 
the  reasons.  Proceed. "  Counsel  states  that  the  tone  in  which 
the  remarks  were  uttered  cannot  be  represented  in  the  record. 
Neither  is  the  attitude  and  demeanor  which  counsel  may  have 
assumed  toward  the  court  so  represented.  But  there  is  noth- 
ing in  the  comment  of  the  court,  drastic  as  it  may  have  been, 
that  can  be  said  to  have  prejudiced  defendant's  case  in  the 
eyes  of  the  jury.  The  ruling  of  the  court  made  at  the  time 
the  words  excepted  to  were  uttered  was  in  defendant's  favor, 
and  the  most  that  the  jury  could  have  reasonably  inferred 
would  have  been  that  in  the  opinion  of  the  judge  the  defend- 
ant's counsel  was  deficient  in  intelligence  or  understanding. 
It  cannot  be  assumed  that  this  intimation  prejudiced  the  jury 
against  defendant,  for  it  could  reasonably  have  had  the  con- 
trary effect.  The  decision  of  the  court  in  the  case  of  People  v. 
MacDonald,  16  Cal.  App.  Dec.  974,  (now  pending  before  the 
supreme  court  on  rehearing),*  and  cited  by  appellant,  does  not 
furnish  an  argument  to  sustain  the  claim  of  prejudice  as 
here  advanced.  In  the  MacDonald  case  the  criticism  of  this 
court  was  that  the  trial  judge  in  reprimanding  the  coun- 
sel for  defendant  also  gave  character  to  the  girl  then  being 
examined,  which  must  have  impressed  the  jury  and  added 
to  the  weight  of  the  testimony  she  had  given.  This  a  trial 
judge  may  not  do.  The  contention  that  the  judge  was  guilty 
of  prejudicial  conduct  in  the  trial  of  this  case  has  no  such 
ground  to  support  it.  The  matter  of  the  interchange  of  cour- 
tesies between  the  judge  on  the  bench  and  counsel  at  the  bar 
has  been  said  never  to  come  within  purview  of  a  proper  sub- 
ject for  review,  unless  it  appears  reasonably  that  the  jury  have 
been  affected  in  a  way  prejudicial  to  the  rights  of  the  defend- 
ant. {People  V.  Modina,  146  Cal.  142  [79  Pac.  842] ;  People 
V.  Casselman,  10  Cal.  App.  234,  [101  Pac.  693].) 

The  objection  that  it  was  improper  to  allow  the  witness  Ross 
to  testify  in  rebuttal  as  to  his  having  cleaned  the  rooms  where 


•The  supreme  court  on  March  30,  1914,  rendered  its  decision  affirming 
the  judgment  of  conviction  in  this  case.  Its  opinion  is  reported  in  167 
CaL  — ,  [140  Pac.  2581 
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the  tragedy  occurred  after  the  day  of  the  alleged  homicide, 
possesses  no  merit.  The  defendant  had  joined  in  a  request 
that  the  jury  be  permitted  to  view  the  premises,  and  after 
this  view  had  been  had  the  prosecution  was  very  properly 
permitted  to  show  what  had  been  done  in  the  rooms  after  the 
twenty-third  day  of  November,  in  order  to  account  for  any 
change  in  their  condition  between  their  state  as  shown  by 
the  evidence  and  their  appearance  at  the  time  the  jury  in- 
spected them. 

The  record  exhibits  a  case  where  the  defendant  has  had  a 
very  fair  trial  and  where  the  evidence  fully  supports  his  con- 
viction. 

The  judgment  and  order  are  affirmed* 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.   1141.    TUrd   Appellate "  District.— November  25,   1913.] 

C.  S.  BALDWIN,  Appellant,  v.  P.  0.  WALLS,  Treasurer  of 
the   Town   of  Alturas,   Respondent. 

Appeal  —  Obdeb  Sustaining  Demubbeb  to  Amended  Complaint — 
Whether  Appealable. — An  order  sustaining  the  defendant's  de- 
mnrrer  to  the  plaintiff's  amended  complaint  is  not  appealable.  The 
judgment  is  itself  an  adjudication  upon  the  demurrer;  and  it  is 
only  from  the  judgment,  and  not  from  the  order  sustaining  the 
demurrer,  that  the  plaintiff  could  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Modoc 
County  sustaining  a  demurrer.     Clarence  A.  Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  S.  Baldwin,  and  N.  A.  Cornish,  for  Appellant. 

Jamison  &  Wylie,  for  Respondent. 

BURNETT,  J.— The  notice  of  appeal  specifies  that  "plain- 
tiif  C.  S.  Baldwin,  in  the  above  entitled  action,  hereby  appeals 
to  the  supreme  court  of  said  state  of  California,  from  the  order 
of  the  superior  court  of  said  county  of  Modoc,  sustaining 
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defendant's  demurrer  to  plaintiff's  amended  complaint  in 
said  action.^' 

It  is  well  settled  that  such  order  is  not  appealable. 
(Code  Civ.  Proc.,  sec.  939;  Agard  v.  Valencia,  39  Cal.  292; 
Ashley  v.  Olmstead,  54  Cal.  616;  HadsaU  v.  Case,  15  Cal. 
App.  541,  [115  Pac.  330].) 

As  stated  in  the  Agard  case:  '*The  judgment  is  itself  an 
adjudication  upon  the  demurrer;  and  it  is  only  from  the 
judgment,  and  not  from  the  order  sustaining  the  demurrer, 
that  the  plaintiff  could  appeal." 

The  purported  appeal  must  be  dismissed  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.  concurred. 


[Civ.  No.  1127.    Third  Appellate  District.— November  25,  1913.] 

WILLIAM    A.    WATERMAN,    Respondent,    v.    VISALIA 
ELECTRIC  RAILROAD  COMPANY,  Appellant. 

Electeic  Railway — Cae  Striking  Child  on  Track — Ability  op  Motor- 
man  TO  Avoid  Accident. — In  this  action  against  a  railway  com- 
pany for  the  death  of  a  child  who  wandered  on  the  track  and  was 
there  struck  by  an  electric  car,  it  cannot  be  said  that  the  jury  was 
not  justified  in  adopting  the  theory  that  the  motorman  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen,  the  child  in  time  to 
avoid  the  accident. 

Id. — Neougence  op  Mother  op  Child— Question  por  Jury. — Whether 
the  mother  of  the  child  was  guilty  of  contributory  negligence  in 
allowing  it  to  be  out  of  her  sight  fifteen  minutes  and  wandering 
on  the  railway  track,  during  which  time  she  was  busy  with  her 
household  duties,  is  a  debatable  question  and  concluded  by  the  find- 
ing of  the  jury;  the  jury  was  not  bound  to  find  that  contributory 
negligence  must  be  imputed  to  her. 

Id. — Failure  op  Motorman  to  See  Child  —  Gross  Negligence. — If 
through  carelessness  the  motorman  failed  to  observe  the  perilous 
position  of  the  child  in  time  to  prevent  the  injury,  he  was  properly 
chargeable  with  gross  negligence. 

Id.-^Last  Clear  Chance — Necessity  op  Actual  Knowledge  op  Dan- 
ger.— ^Liability  und^r  the  doctrine  of  last  clear  chance  is  based  on 
the  fact  that  the  defendant  actually  knew  of  the  danger,  not  on  the 
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theory  that  he  should,  or  bj  the  exercise  of  ordinary  care  could,  have 
discovered  the  peril.  Hcmce  it  was  error  to  instruct  the  jury  that, 
while  they  believed*  the  mother  of  the  child  to  be  chargeable  with 
contributory  negligence,  they  would  still  be  justified  in  finding  a 
Terdict  for  the  plaintiff  if  it  was  believed  that  the  motorman,  by  the 
exercise  of  ordinary  care,  could  have  seen  the  child  in  time  to  avoid 
the  accident. 

Id. — Defective  Brakes  —  Instructions  Eliminatinq  Contributory 
Neolioence.— If  the  plaintiff  based  the  action  on  the  negligence  of 
the  defenda|it  in  not  equipping  the  car  with  suitable  brakes,  as 
well  as  on  the  carelessness  of  the  motorman,  it  was  error  to  so  in- 
struct the  jury  as  to  justify  a  verdict  for  the  plaintiff  on  the  theory 
that  with  suitable  brakes  the  accident  might  have  been  prevented, 
since  the  doctrine  of  contributory  negligence  was  thereby  nullified. 

Id. — Evidence  as  to  Condition  of  Brakes — Instructions. — The  only 
reasonable  inference  from  the  evidence  is  that  the  brakes  worked 
properly.  Therefore  the  court  should  have  given  this  instruction 
proposed  by  the  defendant :  "I  instruct  you  that  there  is  no  evidence 
in  thifl  case  to  the  effect  that  the  brakes  in  defendant's  car  were 
inadequate  or  that  defendant  was  negligent  in  respect  to  the  braking 
equipment  of  said  car  or  the  condition  thereof." 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County  and  from  an  order  refusing  a  new  triaL  W. 
B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  Frank  Karr,  Powers  &  McPadzean,  and 
W.  R.  Millar,  for  Appellant 

Lamberson  &  Lamberson,  and  J.  M.  Burke,  for  Respondent 

BURNETT,  J.— The  appeal  is  from  a  judgment  in  favor 
of  plaintiff  and  from  an  order  denying  the  motion  of  de- 
fendant for  a  new  trial  in  the  action  by  the  father  to  recover 
damages  for  the  loss  of  earnings  of  an  infant  son  who  was 
killed  by  an  electric  car  operated  by  servants  of  the  defendant 
corporation.  The  complaint  alleged  that  the  death  of  the 
child  was  caused  by  the  negligence,  wantonness,  and  willful- 
ness of  the  servants  of  defendant  and  that  the  defendant 
neglected  to  equip  the  car  with  proper  or  adequate  brakes 
and  that  *'said  defendant  carelessly  and  negligently  per- 
mitted said  car  to  become  and  remain  out  of  repair  in  that 
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the  brakes  thereon  had  become  weakened  and  unserviceable 
so  that  said  car  could  not  be  stopped  with  reasonable  cer- 
tainty or  celerity."  The  material  alle^tions  of  the  com- 
plaint were  put  in  issue  by  the  answer,  and  contributory 
negligence  was  also  set  up. 

The  contentions  of  appellant  may  be  reduced  to  three:  1. 
The  verdict  is  not  supported  by  the  evidence;  2.  The  court 
misdirected  the  jury  to  the  prejudice  of  appellant;  and,  3. 
The  court  erred  in  refusing  certain  instruction^  requested  by 
defendant. 

As  to  the  first  of  these  it  is  insisted  that  there  was  no 
substantial  showing  of  negligence  on  the  part  of  those  in 
charge  of  the  car.  It  appears  that  the  accident  occurred  ap- 
proximately on  the  crossing  at  the  intersection  of  B  and 
Walnut  streets  in  Exeter,  a  town  of  probably  a  thousand 
inhabitants.  The  tracks  are  on  Walnut  Street,  running  east 
and  west,  and  the  car  approached  the  crossing  from  the  east. 
B  Street  extends  north  and  south  and  the  Waterman  house 
was  a  short  distance  and  north  from  Walnut  Street  and  on 
the  east  side  of  B  Street.  There  is  a  curve  in  the  track  a 
little  less  than  four  hundred  feet  from  the  crossing.  At  the 
time  of  the  accident  the  car  was  traveling  at  the  rate  of 
about  twenty  miles  an  hour.  It  is  the  claim  of  appellant 
that,  being  uncontradicted,  the  following  testimony  of  the 
motorman  must  be  accepted  as  true:  *'As  I  proceeded  down 
the  road  and  toward  Exeter,  I  saw  a  little  child.  As  near 
as  I  could  determine  his  location  was  at  the  west  side  of  the 
crossing.  He  was  on  the  track.  When  I  first  saw  him  I 
was  about  150  feet  from  him,  I  should  judge.  When  I 
first  saw  it  it  was  just  getting  up  on  its  hands  and  knees." 
He  further  testified  that  the  sun  was  "right  in  my  eyes" 
and  **I  then  put  on  my  brakes  as  quickly  as  I  could,  whistled 
and  kept  whistling.  Besides  that  I  reversed  my  car.  The 
brakes  that  I  threw  on  were  the  emergency  brakes.  That 
was  done  as  soon  as  I  discovered  that  there  was  a  child 
there."  From  this,  it  is  argued  that  the  only  reasonable  in- 
ference is  that  the  motorman,  upon  seeing  the  child,  did 
everything  possible  to  stop  the  car  and  that  he  used  ordinary 
care  in  detecting  the  child's  presence  on  the  track. 

On  the  other  hand,  respondent  calls  attention  to  the  fact 
that  the  motorman  had  a  full  opportunity  to  see  the  child 
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when  the  car  came  upon  the  straight  track  but  nevertheless 
the  car  traveled  the  four  hundred  feet  east  of  the  crossing 
and  went  on  nearly  two  hundred  feet  west  of  the  crossing 
before  coming  to  a  stop  after  striking  the  child.  While  the 
motorman,  it  is  true,  claims  that  the  sun  was  **in  his  eyes," 
he  nowhere  asserts  that  this  fact  actually  prevented  him  from 
seeing  the  child.  Indeed,  in  one  part  of  his  testimony  he 
states:  "Before  I  got  olBf  the  curve  I  could  see  the  track 
down  to  where  the  child  was.'*  At  the  coroner's  inquest, 
also,  he  said  he  was  just  coming  on  the  straight  track  when 
he  first  saw  the  boy.  He  afterward  modified  this  state- 
ment by  saying  that  he  was  not  sure  that  it  was  just  when 
he  was  coming  on  to  the  straight  track,  and  further  on  in  the 
examination,  that  he  was  about  two  hundred  feet  from  the 
crossing;  but,  in  view  of  his  inconsistent  statements,  we 
cannot  say  that  the  jury  was  not  justified  in  adopting  the 
theory  that  he  did  see,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  child  in  time  to  avoid  the  accident,  the 
evidence  showing  that  it  required  about  three  hundred  feet 
in  which  to  stop  the  car  when  it  was  running  at  the  rate 
of  twenty  miles  per  hour.  If  through  carelessness  he  failed 
to  observe  the  perilous  position  of  the  child  in  time  to  prevent 
the  injury,  of  course,  it  would  follow  that  the  motorman 
was  properly  chargeable  with  gross  negligence. 

Neither  can  it  be  said,  we  think,  that  the  jury  was  bound 
to  find  that  contributory  negligence  must  be  imputed  to  the 
mother  for  permitting  the  child  to  wander  upon  the  track. 
The  accident  occurred  about  six  o'clock  p.  m.  and  the  child 
had  been  out  of  doors  about  half  an  hour.  The  mother  was 
busy  with  her  household  duties  but  during  this  time  she  made 
frequent  trips  to  the  door  to  watch  the  child,  going  four  or 
five  times.  She  said:  "I  kept  watch  on  the  baby"  and  she 
saw  him  not  more  than  fifteen  minutes  before  he  was  killed 
and  at  that  time  he  was  by  the  steps  with  the  oldest  boy, 
who  was  nine  years  of  age.  The  question  of  the  mother's 
negligence,  pnder  the  circumstances,  we  regard  as  debatable 
and,  therefore,  concluded  by  the  finding  of  the  jury.  The 
following  quotation  from  Fox  v.  Oakland  Consolidated  Street 
Ry.  Co.  118  Cal.  55,  [62  Am.  St.  Rep.  216,  50  Pac.  25],  we 
consider  applicable  here:  ** Parents  are  chargeable  with  the 
exercise  of  ordinary  care  in  the  protection  of  tiieir  minor 

28  Cal.  App.— 28 
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children;  and  whether  the  conduct  of  the  mother,  for  which 
plaintiff  is  to  be  held  responsible,  in  permitting  the  deceased 
child  to  be  out  of  her  sight  for  a  period  of  from  fifteen  to 
twenty  minutes,  without  satisfying  herself  of  his  where- 
abouts, was,  under  all  the  circumstances,  a  want  of  ordinary 
care,  was,  we  think,  a  fairly  debatable  question.  (Schierhold 
V.  North  Beach  etc.  B.  B.  Co.,  40  Cal.  447 ;  Meeks  v.  Southern 
Pac,  B.  B.  Co.,  56  Cal.  513,  [38  Am.  Rep.  67] ;  Brickett  v. 
Knickerbocker  Ice  Co.,  110  N.  Y.  504,  [18  N.  E.  108] .) " 

But  respondent  contends  that,  regardless  of  the  question 
of  contributory  negligence,  there  was  suflScient  evidence  to 
justify  the  verdict  upon  the  theory  that  defendant  had  a 
clear  opportunity,  by  the  exercise  of  ordinary  care,  to  avoid 
the  accident.  It  is  insisted  that  the  doctrine  is  correctly  de- 
clared in  the  Fox  case,  where  it  is  said:  *'But  were  de- 
fendant's contention  sustainable  in  this  respect  (as  to  con- 
tributory negligence)  it  would  not  necessarily  determine  the 
plaintiff's  right  to  recover.  There  was  evidence  tending  to 
show  that  when  the  child  went  upon  the  railroad  track  he 
was  a  sufficient  distance  in  advance  of  the  approaching  car 
to  have  enabled  those  in  charge  thereof,  by  the  exercise  of 
ordinary  care,  to  have  stopped  before  striking  him.  This 
evidence,  if  believed  by  the  jury,  and  their  verdict  implies 
that  it  was  would  tend  to  show  a  gross  negligence  on  the 
part  of  defendant's  servants,  and  justify  a  finding  for  plain- 
tiff notwithstanding  the  negligence  of  the  parents  in  per- 
mitting the  child  to  be  in  the  street.  This  is  upon  the  prin- 
ciple, now  firmly  established  in  this  state,  that  a  party  having 
an  opportunity  by  the  exercise  of  proper  care  to  avoid  in- 
juring another  must  do  so,  notwithstanding  the  latter  has 
placed  himself  in  the  situation  of  danger  by  his  own  negli- 
gence or  wrong."     (Citing  cases.) 

This  quotation  suggests  one  of  the  most  important  ques- 
tions involved  herein  and  which  has  received  careful  atten- 
tion from  counsel.  By  respondent  it  is  contended  that,  under 
the  peculiar  circumstances,  if  the  motorman  saw  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  child  on  the 
track  in  time  to  avoid  the  injury,  we  have  a  case  for  the 
application  of  what  is  known  to  the  profession  as  **the  last 
clear  chance"  principle.  Appellant  contends  that  it  can  be 
invoked  only  when  the  servant  has  actual  knowledge  of  the 
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dangerous  situation.  The  matter  is  important  for  the  reason 
that  the  court  adopted  respondent's  view  and  gave  to  the 
jury  this  instruction:  "But  should  you  find  that  defendant 
was  guilty  of  some  negligence,  and  should  you  further  find 
from  the  evidence  that  the  negligence  of  defendant  contrib- 
uted directly  or  proximately  to  the  death  of  said  child,  and 
should  you  further  find  from  the  evidence  that  the  said  child 
or  his  father  or  the  person  or  persons  charged  with  the  care 
and  control  of  said  child  at  the  time  were  also  guilty  of  negli- 
gence which  contributed  directly  or  proximately  with  the 
negligence  of  defendant  to  his  death,  then  I  instruct  you  that 
your  verdict  must  still  be  in  favor  of  defendant,  unless  you 
also  find  that  notwithstanding  plaintiff's  negligence  defend- 
ant could  with  reasonable  care  have  avoided  injuring  sai(^ 
child."  And  also:  "If  said  child  was  killed  through  the 
mutual  fault  of  himself  or  those  having  the  care  and  control 
of  him  at  the  time  of  the  accident  and  of  the  servants  or 
agents  of  the  defendant  company,  directly  or  proximately 
contributing  thereto,  then  your  verdict  must  be  for  the  de- 
fendant, unless  it  appears  that  injury  to  the  child  could  have 
been  avoided  by  the  exercise  of  reasonable  diligence  on  the 
part  of  defendant.'* 

It  is  apparent  that,  under  these  instructions,  the  jury, 
believing  that  the  mother  of  the  child  was  chargeable  with 
contributory  negligence,  would,  still  be  justified  in  finding 
a  verdict  for  plaintiff  if  it  was  believed  that  the  motorman, 
by  the  exercise  of  ordinary  care,  could  have  seen  the  child 
in  time  to  avoid  the  accident,  and  it  may  be  that  the  verdict 
was  based  upon  that  theory. 

Many  cases  from  other  jurisdictions  and  some  from  our 
own  state  and  various  text  books  are  cited  by  respondent  in 
favor  of  his  contention.  They  have  been  examined  and,  it 
must  be  said  they  lend  support  to  his  position,  but  the  ques- 
tion has  been  set  at  rest  in  this  state  by  the  recent  decisions 
of  the  supreme  court  of  which  it  will  only  be  necessary  to 
refer  to  the  case  of  Thompson  v.  Los  Angeles  and  San  Diego 
Beach  Railrvay  Co.,  165  Cal.  748,  [134  Pac.  709].  The  lower 
court  in  that  case  gave  the  following  instruction:  "I  instruct 
you  that  one  having  knowledge  of  the  dangerous  situation 
of  another,  and  having  a  clear  opportunity  by  the  exercise 
of  proper  care  to  avoid  injuring  another,  must  do  bo,  not- 
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withstanding  the  latter  has  placed  himself  in  such  situation 
of  danger,  by  his  own  negligence.  If  therefore  you  should 
find  from  the  evidence  that  the  motorman  of  defendant's  car 
which  collided  with  the  automobile,  saw  or  by  the  exercise  of 
reasonable  care  and  prudence  should  have  seen  the  situation 
in  which  plaintiff  uxis  before  the  collision,  and  had  the  op- 
portunity by  the  exercise  of  proper  care  to  avoid  the  collision 
and  avoid  injuring  the  plaintiff  and  failed  to  exercise  such 
care  or  to  do  what  reasonable  prudence  would  dictate  he 
should  have  done  to  avoid  injuring  the  plaintiff,  the  defend- 
ant is  liable  and  your  verdict  must  be  for  the  plaintiff." 

In  passing  upon  the  correctness  of  this,  the  supreme  court, 
through  Mr.  Justice  Sloss,  said:  **This  instruction  is  mani- 
festly erroneous,  in  so  far  as  it  attempts  to  apply  the  last 
clear  chance  doctrine  to  a  defendant  who  is  not  actually 
aware  of  the  fact  that  plaintiff  has  negligently  put  himself 
in  a  position  of  danger.  The  italicized  portion  of  the  quota- 
tion declares  a  proposition  that  has  been  repeatedly  repudi- 
ated by  the  decisions  of  this  court.  In  Herbert  v.  Southern 
Pacific  Co.,  121  Cal.  227,  [53  Pac.  651],  the  court  said  that  the 
liability  under  the  doctrine  in  question  *is  based  upon  the  fact 
that  defendant  did  actually  know  of  the  danger — ^not  upon  the 
proposition  that  he  would  have  discovered  the  peril  of  the 
plaintiff  but  for  remissness  on  his  part.  Under  this  rule 
a  defendant  is  not  liable  because  he  ought  to  have  known'. 
The  same  views  are  expressed  in  Wahlgren  v.  Market  St,  By, 
Co.,  132  Cal.  656,  [62  Pac.  308,  64  Pac.  993],  and  Bennichsen 
V.  Market  St.  By.  Co.,  149  Cal.  18,  [84  Pac.  420].  (See, 
also,  Esrey  v.  Southern  Pacific  Co.,  103  Cal.  541,  [37  Pac. 
500])."  The  same  rule  was  recognized  by  this  court  in 
Zipperlen  v.  Southern  Pacific  Co.,  7  Cal.  App.  206,  [93  Pac. 
1049].) 

But  there  is  another  objection  to  the  instruction  which  we 
regard  as  insuperable. 

Plaintiff,  as  we  have  seen,  based  his  cause  of  action  upon 
the  negligence  of  defendant  in  furnishing  defective  brakes 
as  well  as  upon  the  said  carelessness  and  indifference  of  the 
motorman,  and  in  the  brief  here  respondent  argues  that  the 
verdict  'may  be  sustained  upon  either  ground.  We  must 
assume  that  the  same  argument  was  made  to  the  jury,  and 
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they  may  have  adopted  the  theory  that  the  negligence  of  de- 
fendant consisted  in  its  failure  **to  equip  the  said  car  with 
proper  or  adequate  brakes."  Having  taken  this  position, 
the  jury  may  have  concluded  that  if  the  car  had  been  prop- 
erly equipped  with  brakes  it  would  have  been  stopped  in 
time  and  the  accident  avoided.  They  would  then  apply  said 
instruction  to  that  contingency  and  necessarily  reach  the  con- 
clusion that  though  the  child's  mother  was  guilty  of  negli- 
gence that  contributed  directly  to  the  injury,  yet,  since  de- 
fendant, if  it  had  furnished  suitable  brakes,  might  have 
avoided  the  accident,  plaintiff  was  entitled  to  recover.  This 
would  be,  of  course,  to  set  at. naught  and  completely  nullify 
the  doctrine  of  contributory  negligence.  It  would  be  in  effect 
that  the  prior  negligence  of  defendant,  if  contributing  to  the 
accident,  would  render  defendant  liable  notwithstanding  the 
succeeding  negligence  of  plaintiff  which  contributed  directly 
and  proximately  to  the  injury.  In  other  words,  contributory 
negligence  would  be  entirely  eliminated  from  the  case.  We 
cannot  say  that  the  jury  did  not  make  this  erroneous  and 
prejudicial  application  of  said  instruction,  although  we  do 
not  agree  with  respondent  that  the  verdict  can  be  justified 
on  the  ground  of  defective  brakes.  As  we  read  the  record, 
the  evidence  all  shows  that  there  was  no  negligence  in  that 
respect.  There  is  much  positive  testimony  similar  to  that 
of  the  witness,  Robert  N.  Richardson,  who  declared:  **I  in- 
spected that  car  that  morning  before  it  went  out,  and  it  was 
in  good  condition.  The  brakes  were  all  right.  I  inspected 
that  same  car  again  the  next  morning  and  I  found  the  brakes 
in  good  condition."  There  is  no  evidence  to  the  contrary 
and  the  only  reasonable  inference  is  that  the  brakes  worked 
properly  but,  unfortunately,  they  were  not  operated  in  time. 

We  think,  therefore,  that  the  court  should  have  given  this 
instruction  proposed  by  defendant:  "I  instruct  you  that 
there  is  no  evidence  in  this  case  to  the  effect  that  the  brakes 
in  defendant's  car  were  inadequate  or  that  defendant  was 
negligent  in  respect  to  the  braking  equipment  of  said  car  or 
the  condition  thereof." 

We  find  no  other  error  in  the  record. 

As  to  the  amount  of  the  verdict,  we  feel  satisfied  it  is  not 
excessive. 
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But,  for  the  reasons  stated,  we  are  satisfied  the  defendant 
is  entitled  to  a  new  trial  and  the  judgment  and  order  are 
therefore,  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1163.     Third  Appellate  District.— NovembeT  25,  1913.] 

LOYALTON  ELECTRIC  LIGHT  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  CALIFORNIA  PINE  BOX  AND 
LUMBER  COMPANY  (a  Corporation),  Respondent. 

Contract  to  Furnish  Refuse  of  Factory  for  Fuel — Action  for 
Breach — Evidence. — In  this  action  by  an  electric  company  against 
the  owner  of  a  box  factory  for  damages  because  of  an  alleged  breach 
of  a  contract  to  furnish  the  electric  company  for  fuel  purposes  the 
excess  of  the  refuse  of  the  box  factory  not  needed  by  it  for  steam 
generating  purposes,  the  finding  that  the  defendant  did  not  refuse 
to  permit  the  plaintiff  to  use  such  refuse  is  supported  by  the  evi- 
dence. 

Id.— Construction  of  Contract— Operation  of  Factory. — Such  con- 
tract does  not  obligate  the  owner  of  the  box  factory  to  operate  it 
merely  for  the  sake  of  producing  refuse  which  the  electric  com- 
pany may  use  for  fuel. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  E.  P.  Deal,  and  Curler  &  Martinson,  for  Appellant. 

Pillsbury,  Madison  &  Sutro,  for  Respondent. 

BURNETT,  J.— The  appeal  is  from  the  judgment  and 
order  denying  a  motion  for  a  new  trial.  On  April  20,  1904, 
appellant's  assignor  was  engaged  in  operating  an  electric 
lighting  plant  and  respondent  was  operating  a  box  factory 
at  Loyalton,  in  Sierra  County.  The  power  house  for  both 
plants  was  the  same  and  was  owned  by  respondent  and  con- 
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tained  the  dynamo  and  engine  of  appellant.  On  that  date 
the  parties  entered  into  a  written  contract  whereby  it  was 
agreed  that  respondent  should  keep  employed  a  fireman  for 
the  purpose  of  keeping  up  steam  in  the  boilers  in  the  power 
house  during  the  hours  when  the  box  factory  should  not  and 
the  lighting  plant  should  be  in  operation  and  appellant  was 
to  be  allowed  the  use  of  so  much  of  the  steam  as  might  be  neces- 
sary for  the  operation  of  its  plant.  Additional  help,  if  needed, 
was  to  be  employed  by  appellant.  The  right  was  accorded 
appellant  to  use  the  room  in  which  was  situated  its  dynamo 
and  engine  and  to  erect  and  maintain  on  and  over  the  land 
owned  or  occupied  by  respondent  such  poles  as  might  be 
necessary  for  the  proper  support  and  conduct  of  its  wires 
used  in  connection  with  its  lighting  plant.  Appellant  agreed 
to  furnish  respondent  with  such  electric  lights  as  it  might 
require  in  its  factories,  power  house  and  other  buildings, 
yards,  and  premises  at  Loyalton,  not  to  exceed,  however,  in 
all  two  hundred  lights  for  the  price  of  ten  cents  per  month 
for  each  of  said  lights.  The  main  controversy,  though,  is 
over  the  following  provision  in  said  agreement:  **The  sec- 
ond party"  (appellant)  ** shall  have  the  right  to  use  for  fuel 
any  refuse  of  the  box. factory  which  the  first  party"  (re- 
spondent) **may  not  require  for  generating  steam  for  its 
own  purpose,  and  any  additional  fuel  which  may  be  required 
for  the  purpose  of  generating  steam  for  the  use  of  the  sec- 
ond party  shall  be  supplied  by  the  second  party  at  its  own 
expense." 

An  alleged  violation  of  this  provision  by  respondent  is  the 
basis  for  the  action,  plaintiff  alleging:  *'That  on  or  about 
the  first  day  of  September,  A.  D.  1904,  the  defendant,  in 
violation  of  the  said^  contract,  refused  to  permit  plaintiff  to 
use  the  refuse  of  the  box  factory  for  the  purpose  of  generat- 
ing steam,  and  ever  since  said  day,  and  up  to  the  first  day 
of  July,  A.  D.  1908,  has  sold  and  disposed  of  all  of  the  refuse 
of  said  box  factory  not  required  by  it  for  generating  steam 
for  its  own  purposes.  .  .  .  That  by  reason  of  the  said 
violation  of  said  contract  by  defendant,  plaintiff  has  been 
damaged  in  the  sum  of  seven  thousand,  two  hundred  dollars." 

This  was  positively  denied  by  respondent  and  the  court 
found  against  appellant.  The  vital  point  in  the  case  in- 
volves the  sufSciency  of  the  evidence  to  support  this  finding. 
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And  as  to  this,  the  contention  is  confined  to  the  refusal  to 
furnish  block-wood,  it  being  claimed  as  a  part  of  the  refuse. 

Respondent  points  out  in  the  record  certain  testimony 
which,  it  is  contended,  is  amply  suflScient  to  support  the  find- 
ing of  the  court  and  with  this  contention  we  agree. 

C.  E.  Horton  and  R.  W.  Bender  were  the  two  witnesses 
called  by  appellant  to  prove  the  alleged  refusal  of  respond- 
ent to  comply  with  its  agreement.  The  former  testified  that 
he  was  manager  of  respondent's  plant  from  the  fall  of  1904 
until  December  30,  1906,  and  during  that  period  he  was  there 
about  three-fourths  of  the  time.  He  was  asked  by  appel- 
lant's counsel  this  question:  **What,  if  any,  objection  was 
made  at  any  time  while  you  were  there  to  the  use  of  the 
blocks  as  well  as  of  sawdust  and  shavings,  by  the  defendant 
in  this  action  or  any  of  its  officers?"  and  he  answered: 
** There  was  no  objection  made  by  any  one  at  all  at  any  time.'* 
The  witness  repeated  the  declaration  that  there  was  no  ob- 
jection made  by  defendant  or  any  of  its  officers  during  the 
entire  period  to  the  use  by  appellant  of  any  of  the  refuse  not 
needed  by  respondent. 

The  other  witness,  Mr.  Bender,  did  testify  that  he  had  an 
altercation  on  several  occasions  with  respondent's  engineer 
about  the  use  of  the  fuel,  that  the  latter  had  refused  to  let 
him  have  it  after  a  certain  time  at  night,  saying  he  had  to 
keep  up  fire  for  the  steam  and  that  they  would  run  short  if 
they  let  the  witness  have  the  fuel.  There  is  no  evidence  that 
the  engineer  made  any  misstatement  as  to  the  necessities  of 
respondent  in  that  regard.  To  the  contrary,  our  attention 
is  called  to  the  following  testimony  of  the  witness:  **Mr. 
Madison.  Q.  You  heard  Mr.  Horton 's  testimony  here  this 
morning,  did  you,  to  the  effect  that  the  plaintiff  in  this 
case  never  was  refused  block-wood?  A.  Yes  sir.  Q.  Do  you 
mean  to  contradict  him  on  that  point?  A.  No  sir,  I  do  not; 
but  when  I  made  the  statement  that  I  had  been  refused  the 
use  of  the  blocks,  it  was  the  engineer's  refusal  to  give  them 
to  me ;  and  also  when  the  engineer  would  refuse  to  give  them 
to  me,  I  called  on  the  bookkeeper,  and  he  said,  yes,  that  they 
didn't  have  enough  to  run  on  and  I  couldn't  use  them.  Q. 
And  he  was  actually  using  them  for  generating  the  steam? 
A.  Yes,  sir;  he  was  using  the  blocks  and  sawdust  both. 
Q.  And  that  is  what  he  refused  y^u?  A.  Yes  sir.  Q.  And 
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that  is  all  he  refused  you?  Yes,  and  I  had  to  go  out  and  get 
my  own  wood,  my  own  fuel.'* 

Mr.  Horton  also  explained  the  controversy  with  the  en- 
gineer by  stating  that  he  found  out  by  investigation  that  the 
engineer  wanted  the  blocks  **for  work  on  the  following  day 
to  make  steam  until  he  could  make  more  blocks  and  fuel 
for  the  use  of  the  box  factory.'*  Mr.  Horton  further  testi- 
fied that  **  There  was  no  objection  by  any  one  to  using  thei 
blocks.  It  was  a  shaving  bin  and  it  was  in  the  fire  room  in 
front  of  the  boiler,  and  when  the  factory  run  right  through 
the  day,  and  the  engineer  said  there  wouldn't  be  enough 
shavings  and  saw  dust  to  start  the  box  factory  the  next  morn- 
ing, until  he  could  get  enough  shavings  to  keep  running  dur- 
ing the  day  he  at  times  would  allow  them  to  use  the  shavings 
out  of  the  bin;  but  no  one  ever  refused  to  allow  the  blocks 
to  be  used.*' 

He  further  testified,  when  recalled,  that  the  only  complaint 
ever  made  |)y  appellant  was  that  it  couldn't  get  the  blocks 
from  the  "Roberts  block-house  after  the  lease  running  from 
Roberts  Company  to  the  California  Pine  Box  Company  had 
ceased  and  the  Roberts  people  had  taken  the  property  back 
again  and  then  they  refused  to  let  the  electric  light  company 
have  the  blocks." 

It  furthermore  appears  that  respondent  was  not  charge- 
able with  any  act  or  omission  of  the  said  Roberts  Company 
and  that  appellant  was  in  the  habit  of  obtaining  its  block- 
wood  from  "the  Roberts  block-house,  as  the  arrangements  for 
obtaining  the  same  were  more  convenient  than  from  re- 
spondent's block-house. 

As  to  the  sale  by  respondent  of  block-wood  it  was  declared 
by  Mr.  Morton  that  this  was  done  only  as  to  the  surplus  after 
the  requirements  of  appellant  and  respondent  were  met. 

We  deem  it  unnecessary  to  go  further  into  this  branch  of 
the  subject.  After  reading  the  entire  record  we  are  satisfied 
that  the  court's  conclusion  is  a  rational  inference  from  the 
evidence  and,  therefore,  supported  within  the  contemplation 
of  law. 

Indeed,  about  the  only  serious  controversy  is  as  to  the 
period  when  respondent's  plant  was  not  in  operation.  It 
seems  that  it  was  shut  down  early  in  1907  and  it  so  remained 
for  two  years.    As  to  this  we  are  in  entire  accord  with  re- 
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spondent's  views  as  follows:  "That  the  contract  did  not  ob- 
ligate the  respondent  to  operate  its  box  factory  merely  for 
the  sake  of  producing  refuse  which  appellant  might  use,  if 
it  wanted  to,  would  seem  to  be  clear.  The  contract,  neither 
expressly  nor  impliedly,  contains  any  language  imposing  such 
an  obligation  upon  the  respondent,  nor  indeed  any  language 
which  shows  that  the  parties  even  expected  such  operation  to 
be  continuous,  although  expressions  showing  their  expectation 
to  that  effect,  if  there  had  been  any,  would  not  be  the  equiva- 
lent of  a  covenant." 

The  learned  trial  judge,  it  may  be  stated,  so  construed  the 
contract  in  another  action  between  the  same  parties  covering 
a  later  period  and  the  judgment  was  affirmed  by  the  district 
court  of  appeal  for  the  first  district,  the  opinion  being  written 
by  the  late  Mr.  Justice  Hall  and  reported  in  22  Cal.  App.  75, 
[133  Pac.  323].  Therein  it  was  said:  *'The  theory  of  ap- 
pellant is  that  under  the  contract  respondent  was  and  is 
obliged  to  operate  its  box  factory  in  order  to  produce  refuse 
of  the  box  factory,  to  the  end  that  appellant  may  use  for 
fuel  any  such  refuse  as  respondent  may  not  require  for  gen- 
erating steam  for  its  own  purposes.  This  theory  is  entirely 
untenable."  We  think  the  reasons  assigned  by  said  court 
for  its  conclusion  are  sound. 

Appellant  urges  that  this  construction  makes  the  contract 
quite  unequal  and  results  in  great  detriment  to  its  interests. 
Prom  the  record,  however,  we  cannot  estimate  the  relative 
value  of  the  various  covenants  of  the  contract  nor  determine  the 
diminution  of  the  expense  for  the  lights  caused  by  the  in- 
action of  the  box  factory,  nor,  indeed,  can  we  say  that  ap- 
pellant was  required  to  furnish  respondent  with  any  lights 
while  its  factory  was  not  in  operation.  These  considerations 
are,  in  fact,  not  before  us.  We  are  dealing  simply  with  what 
was  at  issue  in  the  case  at  bar. 

We  think  the  judgment  and  order  should  be  affirmed  and 

it  is  80  ordered. 

• 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  1208.     Third  Appellate  District.— November  25,  1913.] 

0.  D.  JACOBY,  Respondent,  v.  WILBUR  S.  PECK  et  al., 

Appellants. 

Action  for  Installments  of  Rent — Express  Limitation  as  to  Ques- 
tions Determined — Judgment  as  Bab  to  Subsequent  Action. — 
Where,  in  an  action  to  recover  installments  of  money  in  the  nature 
of  rent,  the  court  determines  the  cause  with  reference  to  the  install- 
ments that  were  matured  when  the  complaint  was  filed  and  expressly 
declines  to  find  as  to  any  subsequent  installment,  the  judgment  is 
not  a  bar  to  a  subsequent  action  for  later  installments. 

Id. — Conclusiveness  of  Judgment — ^Matters  That  Might  have  Been 
Litigated. — The  rule  that  a  judgment  is  final  and  conclusive  be- 
tween the  parties  not  only  as  to  matters  actually  determined,  but 
as  to  every  matter  which  the  parties  might  have  litigated  and  have 
decided  as  incident  to  or  essentially  connected  with  the  subject 
matter  of  the  litigation  witbin  the  purview  of  the  original  action, 
cannot  properly  be  invoked  as  to  an  issue  which  affirmatively  ap- 
pears not  to  have  been  determined  by  the  judgment;  as  to  that  issue 
there  is  no  judgment,  and  necessarily  there  can  be  no  estoppel  by 
something  that  does  not  exist. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  G.  W.  Dinkelspiel,  and  Daniel  A.  Ryan,  for  Ap- 
pellants. 

Chickering  &  Gregory,  for  Respondent. 

BURNETT,  J. — There  were  two  appeals  in  this  case,  one 
by  plaintiff  and  the  other  by  defendants.  The  first  was 
considered  by  this  court  in  an  opinion  filed  November  7  last 
and  reported  ante,  p.  183,  [137  Pac.  264],  to  which  reference 
may  be  had  for  a  statement  of  the  nature  of  the  action. 
Since  that  decision  was  rendered  the  appeal  by  defendants 
has  been  transferred  to  this  court  by  the  supreme  court. 

The  contention  of  appellants  here  is  that  they  should  have 
judgment  for  the  reason  that  the  issues  in  this  action  were 
determined,  or  could  have  been  determined,  in  a  prior  action 
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that  was  tried  between  the  same  parties  for  the  same  amount. 
This  prior  action  was  properly  pleaded  in  bar  and  as  to  it 
the  court  found  as  follows:  ''That  on  August  21,  1905,  said 
plaintiff,  0.  D.  Jacoby,  commenced  an  action  in  said  superior 
court,  in  and  for  the  city  and  county  of  San  Francisco, 
against  said  Wilbur  S.  Peck,  Herbert  R.  Peck  and  W.  S. 
Peck,  Jr.,  copartners  doing  business  as  W.  S.  Peck  &  Co., 
and  said  James  J.  Oildea  and  the  J.  J.  Oildea  Co.,  a  corpora- 
tion, praying  judgment  against  said  defendants  for  the  sum 
of  $5942.50,  upon  the  same  contract  upon  which  this  action 
was  brought,  and  which  is  the  same  amount  claimed  in  and 
by  this  action. 

**That  the  issues  in  said  action  were  the  same  as  in  this 
action;  that  in  and  by  said  action  all  the  issues  embraced  in 
this  action  were  adjudged  and  determined,  save  and  excepting 
the  issue  as  to  wJiat,  if  any,  am^mnt  became  due  said  plaintiff 
on  and  after  the  first  day  of  September,  1905  by  way  and  by 
reason  of  said  bonu^  referred  to  in  said  contract;  that  in  and 
by  said  judgment,  pursuant  to  the  findings  made  and  filed 
in  said  action,  it  was  adjudicated  .  .  .  That  plaintiff  was 
entitled  to  recover  nothing  from  defendants  save  and  ex- 
cepting the  sum  of  $450.00,  being  the  installment  which  be- 
came due  on  the  first  days  of  June,  July  and  August,  1905. 

*'That  the  findings  in  said  action  were  made  and  filed  on 
the  18th  day  of  June,  1909,  nunc  pro  tunc  as  of  November 
28,  1908,  and  judgment  therein  was  entered  in  favor  of  the 
plaintiff  and  against  the  defendants  for  said  sum  of  $450.00, 
together  with  interest. 

''That  no  appeal  was  taken  from  said  judgment  and  said 
judgment  has  never  been  vacated  or  set  aside  save  and  except- 
ing as  against"  the  Pecks  and  W.  S.  Peck  &  Co.,  "and  not  as 
to  any  other  of  the  said  defendants,  said  judgment  has  been 
vacated  and  set  aside  by  the  order  of  said  court;  that  said 
judgment  has  become  final  and  is  now  in  full  force  and  effect 
against  said  James  J.  Oildea  and  said  J.  J.  Gildea  Co.,  a  cor- 
poration.*' 

We  have  italicised  the  portion  of  said  finding  to  which 
especial  attention  will  be  directed. 

The  said  action  huving  been  begun  on  August  21,  1905,  it 
is  of  course,  manifest  that  no  cause  of  action  existed  at  that 
time  in  favor  of  plaintiff  for  the  said  later  installments,  at 
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least,  nnless  plaintiff  had  exercised  the  option  and  made  the 
demand  provided  in  said  contract  as  a  condition  precedent 
for  the  maturity  of  the  whole  obligation  of  the  said  party  of 
the  second  part.  In  view  of  the  finding  of  the  court,  how- 
ever, we  must  assume  that  said  later  installments  were  not 
then  due. 

It  is  true,  though,  that,  at  the  time  of  the  trial,  they  had 
**long  since"  become  payable  and  a  supplemental  complaint 
might  have  been  filed  covering  these  installments  and  a  dispo- 
sition made  of  the  whole  controversy  in  the  one  action.  This 
course,  however,  was  not  pursued,  and  it  expressly  appears,  as 
already  seen,  that  the  court  determined  the  cause  upon  its 
merits  with  reference  to  the  installments  that  had  matured 
when  the  said  complaint  was  filed,  and  the  court  expressly 
declined  to  find  as  to  any  subsequent  installment. 

We  do  not  understand  that  such  judgment  would  be  a  bar 
to  the  maintenance  of  a  cause  of  action  accruing  subsequent 
to  said  August  21,  1905. 

The  conditions  or  elements  that  render  the  prior  judgment 
a  bar  to  a  subsequent  action  are  provided  in  section  1908  of 
the  Code  of  Civil  Procedure,  which  as  far  as  involved  herein, 
is  as  follows:  ''The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  the 
state,  or  of  the  United  States  having  jurisdiction  to  pronounce 
the  judgment  or  order,  is  as  follows:  ...  2.  In  other  cases, 
the  judgment  or  order  is,  in  respect  to  the  matter  directly 
adjudged,  conclusive  between  the  parties  and  their  successors 
in  interest  by  title  subsequent  to  the  commencement  of  the 
action  or  special  proceeding,  litigating  for  the  same  thing 
under  the  same  title  and  in  the  same  capacity,  provided  they 
have  notice,  actual  or  constructive,  of  the  pendency  of  the  ac- 
tion or  proceeding.'* 

The  only  matter  "directly  adjudged"  in  the  case  before  us 
is  the  indebtedness  existing  on  said  August  21,  1905,  and  as  to 
that  the  judgment  would,  of  course,  constitute  a  bar,  but  it 
did  and  could  not  affect  any  subsequent  indebtedness  between 
the  same  parties. 

The  findings  of  the  court  leave  no  doubt  as  to  what  was 
"directly  adjudged,"  but  an  additional  assurance  has  been 
furnished  by  the  rule  prescribed  in  sectiop  1911  of  the  Code 
of  Civil  Procedure  as  follows:  "That  only  is  deemed  to  have 
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been  adjudged  in  a  former  judgment,  which  appears  upon  its 
face  to  have  been  so  adjudged  or  which  was  actually  and 
necessarily  included  therein  or  necessary  thereto.'* 

Probably  no  such  direction  is  needed  in  a  case  like  this 
where  the  judgment  itself  is  explicit  as  to  what  was  deter- 
mined, but  in  many  instances  there  is  less  degree  of  certitude 
as  to  what  was  ''directly  adjudged.''  And  it  will  be  found 
on  examination  that,  generally,  it  is  such  cases  that  have  given 
rise  to  the  enunciation  and  application  of  the  rule  of  evidence 
contended  for  by  appellants.  Here,  as  we  have  seen,  there 
is  an  express  declaration  of  what  was  adjudged.  Besides,  ig- 
noring that  declaration  and  keeping  in  mind  the  principle 
that  we  must  not  presume  a  forfeiture  or  default  and  that  a 
judgment,  it  not  otherwise  appearing,  determines  the  facts  as 
they  exist  at  the  time  of  the  filing  of  the  complaint,  an  inspec- 
tion of  the  judgment-roll  leads  to  the  conclusion  that  only 
the  installments  made  payable  by  the  contract,  prior  to  Sep- 
tember 1,  1905,  were  ** actually  and  necessarily  included"  in 
said  judgment  and  that  the  court  was  justified  in  holding 
that  the  cause  of  action  as  to  the  subsequent  installments  had 
not  then  matured. 

But  even  if  the  court  erred  and  should  have  determined  the 
whole  issue,  while  its  failure  to  do  so  would  be  subject  to  revi- 
sion and  correction  by  the  regular  statutory  methods,  it  would 
not  afifect  the  question  involved  herein. 

What  was  actually  adjudged — not  what  should  have  been 
adjudged — is  the  vital  consideration  here.  **The  judgment  in 
such  a  case  does  not  become  an  estoppel  as  to  all  matters  which 
might  have  been  litigated  therein,  but  only  as  to  such  as  were 
actually  litigated,  and  which  were  necessary  to  be  determined 
by  the  court  before  rendering  its  judgment  upon  the  demand 
or  the  defense."  {LiUis  v.  Emigrant  Ditch  Co.,  95  Cal.  561, 
[30Pac.  1108].) 

Appellants  have  made  a  misapplication  and  have  miscon- 
strued certain  language  of  some  of  the  decisions.  They  quote 
to  the  effect  that  **A  judgment  is  final  and  conclusive  between 
the  parties  not  only  as  to  matters  actually  determined,  but  as 
to  every  matter  which  the  parties  might  have  litigated  and 
have  decided  as  incident  to  or  essentially  connected  with  the 
subject  matter  of  the  litigation  within  the  purview  of  the 
original  action."    This  statement  cannot  properly  be  invoked 
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as  to  an  issue  which  afl&rmatively  appears  not  to  have  been 
determined  by  the  judgment.  As  to  that  issue  there  is  no 
judgment  and  necessarily  there  can  be  no  estoppel  by  some- 
thing that  does  not  exist.  If  appellants'  contention  as  to 
issues  not  determined  be  sound,  then  we  must  read  the  stat- 
ute as  providing  that  *'the  judgment  is  in  respect  to  the 
matter  directly  adjudged  and  (w  to  the  matter  that  ought  to 
have  been  directly  adjudged  conclusive  between  the  parties," 
etc. 

The  cases  cited  by  appellants  present  a  situation  entirely 
different  from  that  before  us,  as  will  readily  be  appreciated. 
Baker  v.  Bartol,  6  Cal.  483,  seems  not  to  be  in  point.  The 
question  there  was  one  of  pleading  and  of  the  sufficiency  of 
the  evidence  to  support  the  judgment. 

In  Oray  v.  Dougherty,  25  Cal.  272,  the  doctrine  contended 
for  by  appellants  is  qualified  as  follows:  **It  must  appear, 
however,  that  the  subject  matter  or  question  was  not  only  the 
same,  but  that  it  was  submitted  on  its  merits  and  actually 
passed  upon  by  the  court ;  for  if  the  trial  went  off  on  a  tech- 
nical defect,  or  because  the  cause  of  action  had  not  yet  ac- 
crued, or  because  of  a  temporary  disability  of  the  plaintiff  to 
sue,  or  the  like,  the  judgment  could  not  be  a  bar  to  a  future 
action.  (Greenleaf  on  Evidence,  sec.  530.)  These  facts  may 
be  ascertained  by  an  inspection  of  the  judgment-roll  in  the 
former  suit;  and  if  that  fails  to  disclose  all  the  facts  neces- 
sary to  a  complete  determination  of  the  question,  a  resort  may 
be  had  to  extrinsic  evidence." 

In  Phelan  v.  Gardner,  43  Cal.  306,  it  was  held  that  the  judg- 
ment-roll in  the  former  action  was  properly  excluded  and  that 
an  unnecessary  finding  therein  was  not  conclusive  in  a  subse- 
quent action. 

The  question  decided  in  Pamell  v.  Hahn,  61  Cal.  131,  was 
that  the  validity  and  legal  effect  of  a  contract  of  sale  put  in 
issue  and  determined  in  a  former  action  could  not  be  subse- 
quently litigated  by  the  same  parties  in  another  action. 

In  Hardy  v.  Hardy,  97  Cal.  125,  [31  Pac.  906],  it  seems  that 
a  demurrer  had  been  sustained  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  and  judgment  was  entered  against  the  plaintiff.  There- 
after another  action  was  brought  between  the  same  parties  in 
which  the  same  facts  were  alleged  in  the  complaint  with  an 
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additional  immaterial  averment  and  it  was  properly  held  that 
the  former  judgment  was  a  bar  to  the  second  action.  In  other 
words,  it  had  already  been  adjudged  that  essentially  the  same 
facts  did  not  entitle  the  plaintiff  to  any  relief,  and  for  the 
court  to  have  held  otherwise  in  the  second  action  would  have 
been  to  nullify  the  former  judgment. 

In  Crew  v.  Pratt,  119  Cal.  139,  [51  Pac.  38],  it  was  held 
that  "a  decree  distributing  the  estate  to  trustees  named  in  the 
will  of  the  decedent  which  has  become  final  by  failure  to  ap- 
peal therefrom,  though  erroneous,  is  a  conclusive  adjudication 
of  the  validity  of  the  trust."  In  other  words,  it  was  decided 
that  the  validity  of  the  trust  '*was  actually  and  necessarily 
included"  in  and  necessary  to  the  determination  of  said  de- 
cree. 

How  unlike  the  present  are  all  these  cases  must  be  appar- 
ent at  a  glance. 

The  case  here,  in  principle  and  on  its  facts,  is  more  nearly 
analogous  to  McDougal  v.  Doumey,  45  Cal.  165 ;  Thrift  v.  De- 
laney,  69  Cal.  188,  [10  Pac.  475],  and  Sha'nklin  v.  Gray,  111 
Cal.  88,  [43  Pac.  399]. 

In  the  first  it  was  held  that  **when  a  mortgage  is  given  to 
secure  money  to  fall  due  in  several  installments  from  year  to 
year,  a  judgment  enforcing  the  lien  of  the  mortgage  for  one 
installment  is  not  a  bar  to  another  action  to  enforce  the  lien 
of  the  mortgage  for  another  installment  subsequently  falling 
due." 

In  the  Thrift  case  it  was  held  that  a  judgment  in  an  action 
of  ejectment  was  not  a  bar  to  a  subsequent  action  to  recover 
possession  of  the  property  where  the  plaintiff  relied  upon  a 
new  title,  the  court  holding  that  the  former  judgment  was  con- 
clusive only  as  to  the  matters  put  in  issue  and  passed  on  in  the 
action. 

In  the  Shanklin  case  it  was  held  that  ''neither  the  recovery 
of  a  judgment  nor  the  pendency  of  an  action  for  a  past  delin- 
quency is  a  bar  to  a  subsequent  action  for  a  delinquency  oc- 
curring after  the  commencement  of  the  prior  action." 

We  think  there  is  no  merit  in  the  appeal  and  the  judgment 
is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Ciy.  No.  1189.     First  Appellate  District. — November  26,  1913.] 

THIRD  STREET  IMPROVEMENT  COMPANY  (a  Corpo- 
ration), Appellant,  v.  ROBERT  McLELLAND  et  al., 
Respondents. 

Action  fob  Money  Had  and  Received — Written  Settlement— Oral 
Evidence  of  Omitted  Item. — Where  it  is  shown,  in  an  action  for 
money  had  and  received  by  the  defendants  for  the  use  and  benefit 
of  the  plaintiff,  that  the  parties  made  a  settlement  in  writing, 
parol  evidence  is  not  admissible  that  prior  to  the  written  settlement 
the  plaintiff  paid  the  defendants  five  hundred  dollars  which,  by 
inadvertence,  was  not  entered  in  the  books  of  the  plaintiff,  and  con- 
sequently was  not  taken  into  consideration  in  the  negotiations  for 
settlement,  nor  had  the  plaintiff  received  credit  for  the  same. 

Id.— Oral  Negotiations  —  Merger  in  Written  Settlement. — The 
moment  it  appeared  that  the  parties  had  stated  their  account  in 
writing,  a  presumption  arose  that  the  payment  of  the  five  hundred 
dollars  made  prior  thereto,  together  with  all  previous  oral  negotia- 
tions, were  merged  in  the  written  agreement. 

Id. — Mistake  in  Settlement  —  Amendment  of  Complaint  so  as  to 
HAVE  Contract  Reformed. — But  it  was  reversible  error  to  refuse 
the  plaintiff  leave  to  amend  its  complaint  by  adding  a  count  thereto, 
in  which  to  allege  the  mistake  of  fact  in  the  agreement  of  settle- 
ment, and  praying  for  the  reformation  of  the  contract  and  the  re- 
covery of  the  five  hundred  dollars  overpaid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  B.  V.  Sargent,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frohman  &  Jacobs,  for  Appellant. 

Peter  A.  Breen,  and  Arthur  W.  Perry,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  of 
nonsuit.  The  action  was  for  money  had  and  received  by  the 
defendants  for  the  use  and  benefit  of  the  plaintiff.  The  an- 
swers of  the  defendants  denied  the  receipt  of  the  money. 

Upon  the  trial  of  the  case  the  secretary  of  the  corporation 
plaintiff  testified  that  the  defendants,  as  copartners,  erected  a 
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building  for  the  plaintiff  in  San  Francisco,  and  that  at  or 
about  the  time  of  the  completion  of  the  building  there  was  an 
agreement  of  settlement  in  writing  between  the  parties.  This 
agreement  was  introduced  in  evidence  and  consisted  of  an 
itemization  of  sums  paid  by  plaintiff  to  the  defendants  and 
an  agreement  as  to  the  mode  of  payment  of  the  balance  still 
remaining  due,  the  amount  of  which  was  found  and  fixed  by 
the  writing.  The  witness  testified  that  the  balance  so  agreed 
upon  was  subsequently  paid.  He  also  testified  that  about  four 
months  prior  to  entering  into  the  written  settlement  the  plain- 
tiff paid  to  the  defendants  the  sum  of  five  hundred  dollars 
which,  by  inadvertence,  was  not  entered  in  the  books  of  the 
plaintiff,  and  consequently  was  not  taken  into  consideration 
in  the  negotiations  for  settlement,  nor  had  the  plaintiff  re- 
ceived credit  for  the  same.  This  testimony  was  objected  to 
by  the  defendants,  but  was  admitted  by  the  court  subject  to 
a  later  ruling ;  and  upon  the  plaintiff  closing  its  case  "the  de- 
fendants renewed  their  objection  to  and  moved  to  strike  out 
all  testimony  relating  to  the  payment  of  this  five  hundred 
dollars  upon  the  ground  that  it  was  incompetent,  irrelevant, 
and  immaterial ;  that  the  said  payment  was  made  prior  to  the 
making  of  the  account  stated ;  that  it  was  an  attempt  to  cor- 
rect the  written  account  stated  by  parol  in  the  absence  of 
proper  pleading  for  that  purpose ;  and  that  the  account  stated 
was  conclusive  upon  all  matters  embraced  within  it,  and 
moved  for  a  nonsuit  upon  the  ground  that  plaintiff  had  failed 
to  prove  the  allegations  of  its  complaint.  The  court  granted 
the  motion  to  strike  out  and  also  the  motion  for  a  nonsuit,  and 
as  before  stated,  it  is  from  the  judgment  entered  thereupon 
that  plaintiff  appeals. 

After  argument  of  the  motion  to  strike  out  and  for  an  order 
of  nonsuit  the  plaintiff  asked  leave  to  amend  its  complaint  by 
adding  a  count  thereto  in  which  it  would  allege  the  mistake 
of  fact  in  the  agreement  of  settlement,  and  pray  that  the  con- 
tract be  reformed,  and  for  the  recovery  of  the  five  hundred 
dollars  overpaid.     This  motion  was  also  denied. 

In  support  of  its  appeal  plaintiff  claims  that  the  court  erred 
in  striking  out  the  testimony  admitted  subject  to  the  objec- 
tion; that  it  also  erred  in  refusing  permission  to  amend  the 
complaint,  as  also  in  its  order  granting  defendant's  motion 
for  nonsuit. 


Digitized  by  LjOOQIC 


Nov.  1913.]     Third  St.  Impb.  Co.  v.  McLelland.  371 

Under  the  issues  framed  by  the  pleadings  the  testimony 
stricken  out  by  the  court  was  clearly  inadmissible  for  the  rea- 
sons stated  in  the  objection  thereto.  **When  the  terms  of  an 
agreement  have  been  reduced  to  writing  by  the  parties,  it  is 
to  be  considered  as  containing  all  those  terms,  and  therefore 
there  can  be  between  the  parties  and  their  representatives,  or 
successors  in  interest,  no  evidence  of  the  terms  of  the  agree- 
ment other  than  the  contents  of  the  writing,  except  in  the 
following  cases : 

"1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings."     (Code  Civ.  Proc,  sec.  1856.) 

"The  execution  of  a  contract  in  writing  whether  the  law 
requires  it  to  be  written  or  not,  supersedes  all  negotiations  or 
stipulations  concerning  its  matter  which  preceded  or  accom- 
panied the  execution  of  the  instrument."  (Civ.  Code,  sec. 
1625.) 

A  contract  which  does  not  express  the  intention  of  the  par- 
ties cannot  be  enforced  according  to  their  intention  without 
first  reforming  it  to  make  it  express  such  intention.  (Kittle 
et  at.  V.  Duncan,  46  Cal.  342,  346 ;  Irving  v.  Cunningham,  66 
Cal.  15,  [14  Pac.  766].)  The  written  contract  must  control 
as  to  all  the  terms  expressed  in  it ;  and  if  there  is  any  differ- 
ence between  it  and  the  oral  contract  the  written  document 
must  be  referred  to  in  order  to  preserve  the  rights  of  the  par- 
ties. (Linton  v.  Unexcelled  Fireworks  Co.,  128  N.  Y.  672, 
[28  N.  E.  580].) 

In  the  case  of  Busk  v.  TiUey,  49  Barb.  (N.  T.)  599,  the  rule 
is  thus  stated:  '*If  the  alleged  previous  oral  arrangement  is 
declared  upon  as  the  subsisting  agreement  .  .  .  the  subse- 
quent agreement  duly  executed,  the  moment  it  is  presented  in 
evidence,  destroys  the  oral  one  and  takes  away  its  character 
as  an  agreement  entirely." 

In  the  case  at  bar,  the  moment  it  appeared  that  the  parties 
had  stated  their  account  in  writing,  a  presumption  arose  that 
the  payment  of  the  five  hundred  dollars  made  prior  thereto, 
together  with  all  previous  oral  negotiations,  were  merged  in 
the  written  agreement. 

Coming  now  to  the  main  point  in  the  case,  we  think  the 
court,  in  the  exercise  of  a  sound  discretion,  should  have  per- 
mitted the  proposed  amendment  and  that  its  denial  must  be 
regarded  as  an  abuse  of  discretion.    The  case  for  the  plain- 
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tiff  was  very  brief;  the  defendants  did  not  claim  to  be  taken 
by  surprise,  or  ask  for  a  postponement,  or  the  imposition  of 
terms.  Nor  does  it  appear  that  if  the  account  were  ordered 
corrected  and  reformed  a  complete  readjustment  or  a  wholly 
new  settlement  would  be  necessary.  Apparently  all  that 
would  follow  if  plaintiff  established  its  case  would  be  to  give 
it  judgment  for  the  five  hundred  dollars  sued  for.  The  de- 
fendants seemed  to  rely  wholly  on  the  theory  that  the  pro- 
posed amendment  would  wholly  change  the  cause  of  action, 
and  that  the  trial  court  therefore  was  without  any  power  to 
permit  it.  We  do  not  think  this  is  the  correct  view.  Plain- 
tiff in  the  proposed  second  count  of  the  complaint  would  be 
merely  alleging  in  effect  the  facts  of  the  case  as  disclosed  by 
the  evidence,  which  facts,  if  the  court  found  them  to  be  true, 
would  entitle  the  plaintiff  to  recover  what  it  sought  to  obtain 
by  the  original  complaint,  i.  e.,  the  five  hundred  dollars  over- 
paid the  defendants  by  reason  of  a  mistake  of  fact.  In  both 
counts  the  cause  of  action  would  be  the  same,  viz. :  the  recov- 
ery of  the  five  hundred  dollars  paid  by  the  plaintiff  to  the 
defendants  through  an  oversight  or  mistake.  The  allowance 
of  the  amendment  would  not  change  the  cause  of  action,  but 
would  merely  permit  the  pleading  of  the  appropriate  alle- 
gations— which  may  be  done.  {Frost  v.  Witter,  132  Cal.  421, 
[84  Am.  St.  Rep.  53,  64  Pac.  705] ;  Bom  v.  Castle,  22  Cal. 
App.  282,  [134  Pac.  347].)  The  purpose  of  the  law  allowing 
amendments  is  of  course  to  permit  the  correction  of  errors  and 
omissions  on  the  part  of  a  pleader;  and,  since  it  cannot  be 
successfully  denied  that  the  plaintiff,  in  its  original  com- 
plaint, could  have  properly  sought  a  reformation  of  the  con- 
tract, and,  if  reformed,  a  recovery  thereon  as  reformed  (34 
Cyc.  994,  999;  24  Am.  &  Eng.  Ency.  of  Law,  p.  615;  4  Pon^- 
eroy's  Equity  Jurisprudence,  1376;  Walsh  v.  McKeen,  75  Cal. 
519,  [17  Pac.  673]) ;  and  as  it  appears  also  that  the  defend- 
ants would  in  no  way  have  been  prejudiced  by  permitting 
the  amendment  in  presenting  their  defense,  it  follows,  it  seems 
to  us,  that  the  court  erred  in  disallowing  the  proposed  amend- 
ment. 
The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  26,  1913,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  23,  1914. 


[Civ.  No.  1398.    Second  Appellate  District. — ^November  26,  1918.] 

IDA  B.  BECKETT,  Bespondent,  v.  Z.  B.   STUABT, 
Appellant. 

AFPKAL~FAn<T7BX  ov  Respondint  TO  Fn*B  Banr  —  Acceptanoi  of 
Record  as  Presented  bt  Appellant. — ^Where  an  appeal  is  taken 
under  section  953a  of  the  Code  of  Civil  Procedure,  and  the  appel- 
lant, pursuant  to  the  requirements  of  section  953o  of  the  Code  of 
Oivil  Procedure,  prints  in  his  brief  such  parts  of  the  record  as  he 
deems  pertinent  to  the  questions  involved  on  the  appeal,  but  the 
respondent  files  no  brief  and  raises  no  question  as  to  the  correctness 
or  sufficiency  of  the  record  as  presented  by  the  appellant,  the  ap- 
pellate court  win  accept  the  evidence  as  set  out  in  the  appellant's 
brief  as  true  and  correct. 

Id. — Conversion — Collection  op  Note  and  Approprution  op  Proceeds 
—Defense — Findings. — In  an  action  to  recover  the  amount  of  a  note 
and  mortgage  intrusted  to  the  defendant  for  collection,  and  alleged 
to  have  been  collected  and  fraudulently  appropriated  by  him  to  his 
own  use,  the  failure  to  find  on  an  issue  tendered  by  the  answer  and 
constituting  a  defense  to  the  action,  that  the  plaintiff,  for  a  valuable 
consideration,  sold  and  transferred  the  note  to  the  defendant,  is 
ground  for  a  reversal  of  a  judgment  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Z.  B.  Stuart,  and  S.  Monteleone,  for  Appellant 

Ben  S.  Hunter,  for  Respondent. 

SHAW,  J. — In  this  action  plaintiff  alleged  that  she  in- 
trusted to  defendant  for  the  purpose  of  collection  a  certain 
note  and  mortgage  then  owned  by  her,  executed  by  one  Juliet 
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Bumfl,  upon  which  there  was  due  and  payable  the  sum  of  one 
thousand  five  hundred  dollars ;  that  on  December  30, 1909,  said 
Bums  paid  the  same  to  defendant  who  appropriated  it  to  his 
own  use  and  refused  to  pay  the  same  or  any  part  thereof  to 
plaintiff.  These  allegations,  other  than  the  refusal  to  pay,  are 
denied  by  the  answer,  which  further  alleged  that  in  December, 
1909,  said  Burns  paid  to  defendant  the  sum  of  one  thousand 
five  hundred  dollars  for  the  use  of  one  Samighausen,  who  on 
December  22,  1909,  made  and  delivered  to  plaintiff  his  note 
therefor,  which  said  sum  was  at  the  time  a  loan  made  by  plain- 
tiff to  Samighausen  of  the  funds  then  belonging  to  her  in  the 
hands  of  said  Burns;  that  on  July  12,  1910,  for  a  valuable 
consideration,  plaintiff  sold  and  transferred  to  defendant  said 
note  so  made  to  her  by  Samighausen. 

The  court  found  that  plaintiff  intrusted  to  defendant  the 
collection  of  the  note  and  mortgage  made  and  executed  by 
Bums,  as  alleged,  and  that  he  collected  and  fraudulently  ap- 
propriated the  same  to  his  own  use. 

Judgment  went  for  plaintiff,  from  which  defendant  appeals 
upon  a  transcript  prepared  in  accordance  with  the  provisions 
of  section  953a  of  the  Code  of  Civil  Procedure.  Section  953c 
of  the  Code  of  Civil  Procedure,  provides  that  where  this  mode 
of  appeal  is  adopted  by  an  appellant  the  parties  must  print 
in  their  briefs  such  portion  of  the  record  as  they  desire  to 
call  to  the  attention  of  the  court.  In  the  case  of  WMs  v. 
Woolner,  21  Cal.  App.  528,  [132  Pac.  283],  which  was  an 
appeal  taken  under  said  section  953a,  this  court  said:  **Our 
attention  is  not  called  in  the  briefs  to  any  evidence,  or  refer- 
ence thereto,  given  upon  this  subject,  and  the  court  must  not 
be  expected  to  search  through  a  voluminous  record  in  an  effort 
to  discover  the  existence  of  evidence  touching  the  question." 
Appellant  has  filed  a  brief,  printing  therein  such  parts  of  the 
record  as  he  deems  pertinent  to  the  questions  involved  on  the 
appeal,  but  respondent  has  filed  no  brief  nor  raised  any  ques- 
tion as  to  the  correctness  or  suflSciency  of  the  record  as  pre- 
sented by  appellant.  In  the  absence  thereof,  we  accept  the 
evidence  as  set  out  in  appellant's  brief  as  true  and  correct. 

It  appears  that  in  December,  1909,  plaintiff  loaned  to  Juliet 
Bums  the  sum  of  one  thousand  five  hundred  dollars  for  a  term 
of  one  year,  taking  her  note  therefor  secured  by  a  mortgage. 
A  few  days  thereafter,  and  in  the  month  of  December,  1909, 
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Burns  paid  the  amount  of  said  note,  and  said  sum  of  one  thou- 
sand five  hundred  dollars  so  paid  by  her  was  loaned  to  Samig- 
hausen,  who  made  and  executed  his  note  to  plaintiff.  Plaintiff 
knew  of  the  payment  of  the  Bums  note  and  knew  that  the  pro- 
ceeds thereof  had  been  loaned  to  Sarnighausen  who  had  made 
his  note  therefor  payable  to  her,  and  through  defendant  made 
payments  of  interest  thereon.  On  July  12,  1910,  she  indorsed 
upon  the  back  of  the  Sarnighausen  note  the  following:  **For 
value  received,  I  hereby  sell  and  assign  the  within  note  to  Z. 
B.  Stuart.  Dated  this  12th  day  of  July,  1910;''  and  on  the 
same  day  executed  an  instrument  in  writing,  reciting  that  she 
had  for  a  valuable  consideration  sold,  assigned,  and  delivered 
to  Stuart  the  promissory  note  dated  December  22,  1909,  for 
the  sum  of  one  thousand  five  hundred  dollars,  payable  to  her 
one  year  after  date,  the  recited  consideration  therefor  being 
legal  services  rendered  and  to  be  rendered  by  Stuart  in  a  case 
pending  in  the  superior  court  wherein  she  was  named  as  co- 
respondent, as  well  as  for  other  legal  services,  and  the  cost  and 
expenses  thereof,  which  assignment,  it  is  stated,  was  made  with- 
out recourse  and  with  the  knowledge  on  the  part  of  plaintiff 
that  the  collection  thereof  was  uncertain.  Plaintiff  called  as  a 
witness  one  E.  K.  Isaacs  to  whom  was  shown  said  written  trans- 
fer and  asked  whether  the  signature  thereto  was  in  the  same 
handwriting  as  the  signatures  upon  other  papers  exhibited  to 
the  witness,  in  reply  to  which  the  witness  stated  that  the  signa- 
ture to  said  document  was  in  a  different  handwriting  from 
the  signatures  to  the  other  documents  so  exhibited  to  him. 
What  those  papers  were,  or  whether  or  not  the  signatures 
thereto  were  the  genuine  signatures  of  plaintiff  is  not  disclosed 
by  the  record.  Although  plaintiff  took  the  stand  as  a  witness, 
she  did  not  deny  making  the  indorsement  on  the  note  or  the 
execution  of  the  instrument  purporting  to  assign  and  transfer 
the  note,  or  make  any  statement  tending  in  the  slightest  de- 
gree to  show  these  documents  to  be  other  than  what  they  pur- 
ported to  be.  In  the  absence  of  such  evidence,  we  must 
construe  the  documents  in  accordance  with  the  plain  import  of 
the  language  therein.  If  as  alleged  in  the  answer  plaintiff, 
prior  to  the  bringing  of  th6  suit,  to  wit :  on  July  12,  1910,  for 
a  valuable  consideration,  sold  and  delivered  said  promissory 
note  to  defendant,  such  fact  would  constitute  a  sufScient  de- 
fense to  the  action. 
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Moreover,  the  affirmative  allegation  of  the  answer  that  on 
July  12,  1910,  plaintiff,  for  a  valuable  consideration,  sold  and 
transferred  the  note  to  defendant,  which  as  such  constituted 
a  defense,  tendered  a  material  issue,  as  to  which  defendant  was 
entitled  to  a  finding  by  the  court.  For  this  reason,  if  for  no 
other,  the  judgment  should  be  reversed ;  and  it  is  so  ordered. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  469.    First  Appellate  District. — ^November  28,  1913.] 

THE    PEOPLE,    Respondent,    v.    ALBERTO    PROPUMO, 

Appellant. 

Criminal  Law — ^Dyino  Declaration — Instruction  Givino  Jury  Lib- 
ERTY  TO  Disregard. — An  instruction  in  a  homicide  case,  upon  the 
subject  of  dying  declarations:  "Whether  the  declaration  was  in  fact 
made  under  a  sense  of  impending  death  is  a  question  of  fact  which 
most  materially  affects  the  question  of  its  credibility,  and  the  de- 
termination of  the  court  thereon  is  not  conclusive  upon  the  jury. 
They  have  the  right,  in  considering  whether  they  shall  accept  the 
declaration  as  a  correct  statement,  to  determine  for  themselves 
whether  the  declarant  was  in  extremis,  and  fully  convinced  of  that 
fact  when  making  the  declaration,  and  are  at  liberty  to  disregard  it 
if  not  satisfied  that  it  was  made  under  a  sense  of  'impending  death" 
— ^while  it  correctly  commits  to  the  jury  the  final  determination  as 
to  whether  the  declaration  was  made  while  the  declarant  was  in 
extremis,  and  was  conscious  of  the  fact  of  his  condition,  leaves  the 
jury  "at  liberty"  to  regard  or  disregard  the  declaration,  although 
it  has  not  been  proved  to  their  satisfaction  that  it  was  made  under 
a  sense  of  impending  death. 

Id. — Instruction  as  to  Dying  Declarations — Waiver  by  Failure  to 
Bequest  More  Specific  Charge. — This  error  in  such  instruction  is 
not  waived  by  the  failure  of  the  defendant  to  request  a  more  specific 
instruction  upon  the  subject  of  dying  declarations.  Where  a  gen- 
eral instruction  is  given  by  the  court  which  is  correct  as  far  as  it 
goes,  but  is  merely  deficient  by  reason  of  its  generality,  the  defend- 
ant is  bound  to  request  that  the  charge  be  made  more  specific,  and 
in  the  absence  of  such  request  is  held  to  have  waived  his  objection 
to  the  instruction ;  but  to  hold  that  an  error  of  an  instruction,  which 
merely  informa  the  jury  that  they  are  at  liberty  not  to  do  that  which 
under  given  conditions  they  are  bound  not  to  do,  must  be  corrected 
by  the  defendant  at  the  moment  of  its  commission,  under  penalty 


bigitized  by  Google 


Nov.  1913.]  People  v,  Profumo.  377 

of  waiving  his  right  to  object  to  it  upon  appeal,  would  be  to  carry 
the  rule  of  waiver  entirely  too  far. 

Id. — Ebbob  in  Instbuction  as  to  Dyino  Declabation — When  Habm- 
LESS. — The  misdirection  to  the  jury  in. such  instruction  is  not  such 
prejudicial  error  as  to  have  resulted  in  a  miscarriage  of  justice 
and  require  a  reversal,  where  the  appellate  court,  pursuant  to  its 
duty  under  section  4%  of  article  YI  of  the  constitution,  makes  an 
examination  of  the  entire  cause,  including  the  evidence,  to  deter- 
mine whether  the  error  was  prejudicial,  and  finds  that  undisputed 
evidence  shows  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  the  alleged  dying  declaration  of  the  decedent  was  in  fact  so, 
and  was  made  under  a  sense  of  impending  death,  and  that  the 
jury  must  have  so  found  from  the  affirmative  and  unquestioned 
proofs  before  them. 

Id. — ^Dyino  Declabation — ^What  Constitutes — Admissibility  in  Evi- 
dence.— A  dying  declaration  is  admissible  in  evidence  only  when,  in 
the  first  instance,  the  court  is  reasonably  satisfied  by  evidence  almnde 
that  it  was  made  under  a  sense  of  impending  death;  and,  having 
been  so  admitted  by  the  court,  is  competent  evidence  to  be  consid- 
ered by  the  jury  only  when  they  shall  also  have  first  satisfied  them- 
selves beyond  a  reasonable  doubt  that  it  was  made  by  the  declarant 
as  a  dying  person  and  under  a  sense  of  impending  death. 

Id. — ManslaughteBt— Refusal  of  Instbuctions  Defining. — The  failure 
of  the  court  in  a  homicide  case  to  instruct  the  jury  on  the  subject 
of  manslaughter  is  not  reversible  error,  when  the  elements  of  man- 
slaughter are  not  reasonably  deducible  from  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomaa  V.  Eddy,  and  Philip  C.  Boardman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of  con- 
viction of  the  defendant  of  murder  of  the  second  degree  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  first  point  urged  by  the  appellant  is  that  the  court  erred 
in  giving  to  the  jury  the  following  instruction  upon  the  subject 
of  dying  declarations:  ** Whether  the  declaration  was  in  fact 
made  under  a  sense  of  impending  death  is  a  question  of  fact 
which  most  materially  affects  the  question  of  its  credibility, 
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and  the  determination  of  the  court  thereon  is  not  conclusive 
upon  the  jury.  They  have  the  right,  in  considering  whether 
they  shall  accept  the  declaration  as  a  correct  statement,  to 
determine  for  themselves  whether  the  declarant  was  in  ex- 
tremis, and  fully  convinced  of  that  fact  when  making  the 
declaration,  and  are  at  liberty  to  disregard  it  if  not  satisfied 
that  it  was  made  under  a  sense  of  impending  death."  The 
vice  which  the  appellant  points  out  as  existing  in  this  instruc- 
tion is  that,  while  it  correctly  commits  to  the  jury  the  final 
determination  as  to  whether  the  alleged  dying  declaration  was 
made  while  the  declarant  was  in  extremis,  and  was  conscious 
of  the  fact  of  his  condition,  it  leaves  the  jury  *'at  liberty'' 
to  regard  or  disregard  the  declaration  although  it  has  not  been 
proven  to  their  satisfaction  that  it  was  made  under  a  sense  of 
impending  death. 

There  would  seem  to  be  little  doubt  as  to  the  correctness  of 
this  contention.  A  dying  declaration  is  only  admissible  in 
evidence  when,  in  the  first  instance,  the  court  is  reasonably 
satisfied  by  evidence  aliunde  that  it  was  made  under  a  sense  of 
impending  death ;  and,  having  been  so  admitted  by  the  court, 
is  only  competent  evidence  to  be  considered  by  the  jury  when 
they  shall  also  have  first  satisfied  themselves  beyond  a  reason- 
able doubt  that  it  was  made  by  the  declarant  as  a  dying  per- 
son and  under  a  sense  of  impending  death.  The  rule  on  this 
subject  is  clearly  set  forth  by  Mr.  Justice  Angellotti  in  the  case 
of  People  V.  Thomson,  145  Cal.  717,  725,  [79  Pac.  435],  in  the 
following  words :  **  Inasmuch  as  the  declaration  of  the  decedent 
is  competent  evidence  only  when  made  under  the  sense  of  im- 
pending death  and  because  it  is  so  made,  it  would  seem  to 
logically  follow  that  the  jury  could  give  it  no  consideration 
whatever  unless  they  are  satisfied  that  it  was  made  by  the  de- 
ceased under  such  sense  of  impending  death.  It  is  a  rule  of 
evidence  that  such  a  declaration  can  be  considered  only  in 
that  event ;  and  while  the  court  must  of  necessity  preliminarily 
determine  the  question  of  fact  essential  to  the  admission  of  the 
declaration  in  evidence,  the  rule  of  evidence  still  remains  for 
the  guidance  of  the  jury ;  and  as  the  jury  must  exercise  their 
power  of  judgment  of  the  effect  of  the  evidence  in  subordina- 
tion to  the  rules  of  evidence,  it  would  seem  to  be  proper  to 
inform  the  jury  of  such  rule  and  of  their  duties  in  regard 
thereto." 
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It  is,  however,  contended  by  the  respondent  that  the  instruc- 
tion under  consideration  is  to  be  held  to  be  a  correct  statement 
of  the  law  because  it  was  also  taken  bodily  from  another  por- 
tion of  the  opinion  of  Mr.  Justice  Angellotti  in  the  case  above 
cited. 

When  the  case  of  People  v.  Tliomson  is  examined  it  will 
be  found  that  the  language  of  the  decision  which  the  trial 
court  in  the  case  at  bar  excerpted  and  adopted  as  its  instruc- 
tion, was  used  by  the  learned  justice  not  in  defining  the  duty 
of  the  jury  in  respect  of  their  consideration  of  the  declara- 
tion, but  in  defining  the  duty  of  the  court  in  respect  of  the 
admission  of  the  declaration  in  evidence  in  the  first  instance ; 
and  that  the  learned  justice  followed  the  general  language 
which  was  adopted  by  the  trial  court  in  its  instruction  with  a 
specific  statement  -of  the  law  governing  the  ultimate  attitude 
of  the  jury  toward  dying  declarations  which  has  been  above 
set  forth  but  which  the  trial  court  entirely  omitted  from  its 
instruction;  nor  was  the  error  of  such  omission  corrected  or 
cured  in  any  other  portion  of  the  instructions. 

The  respondent  further  contends  that,  conceding  the  error 
in  the  instructions  complained  of,  the  appellant  is  not  entitled 
to  a  reversal  therefor  because  it  was  his  duty,  if  he  desired  a 
more  specific  instruction  to  the  jury  upon  the  subject  of  dying 
declarations,  to  have  requested  of  the  trial  court  the  giving 
of  such  instruction,  and  that  his  failure  to  request  a  more 
specific  instruction  waives  the  failure  to  give  it. 

The  cases  relied  upon  by  the  respondent  to  support  this 
contention  do  not  go  so  far,  but  merely  hold  that  where  a  gen- 
eral instruction  is  given  by  the  court  which  is  correct  as  far 
as  it  goes,  but  which  is  merely  deficient  by  reason  of  its  gen- 
erality, the  defendant  is  bound  to  request  that  the  charge  be 
made  more  specific,  and  in  the  absence  of  such  request  is  held 
to  have  waived  his  objection  to  the  instruction;  but  to  hold 
that  an  error  of  an  instruction,  which  merely  informs  the  jury 
that  they  are  at  liberty  not  to  do  that  which  under  given  con- 
ditions they  are  bound  not  to  do,  must  be  corrected  by  the 
defendant  at  the  moment  of  its  commission,  under  penalty  of 
waiving  his  right  to  object  to  it  upon  appeal,  would  be  to 
carry  the  rule  entirely  too  far.  This  is  well  illustrated  in  the 
present  case,  wherein  the  instructions  given  by  the  trial  court 
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are  sixty-two  in  number,  extending  over  forty-eight  pages  of 
the  typewritten  transcript  on  appeal. 

It  is  also  contended  that  the  instruction,  even  though  error, 
is  not  such  prejudicial  error  as  should  work  a  reversal  of  the 
judgment,  for  the  reason,  as  counsel  urges,  that  the  dying 
declaration  in  question  was  not  essential  to  the  case  for  the 
people,  and  that  there  is  ample  evidence  without  it  to  support 
the  verdict. 

The  record  does  not  sustain  this  contention.  The  defend- 
ant was  charged  in  the  information  with  murder  in  the  first 
degree.  The  facts  upon  proof  of  which  the  people  depended 
to  sustain  this  charge  were  these :  The  defendant  and  one  Rob- 
ert Schaffer  went  to  the  cabin  of  the  decedent  with  intent  to 
commit  burglary.  While  there  they  were  surprised  in  the  act 
of  rifling  the  cabin  by  its  owner,  who  first  jsaw  Schaffer,  and 
after  demanding  the  reason  of  his  presence  there,  fired  a  shot 
at  him,  wounding  him  in  the  leg;  that  almost  immediately 
thereafter  the  decedent  was  fired  upon  and  fatally  wounded 
by  the  appellant  who,  at  the  time  of  the  first  shot,  was  in  an- 
other room  of  the  house.  The  only  witnesses  to  the  actual 
shooting  were  the  decedent,  Schaffer,  and  the  defendant ;  and 
the  only  two  witnesses  as  to  the  purpose  for  which  the  de- 
fendant and  Schaffer  went  into  the  cabin  of  the  decedent  were 
themselves.  On  the  day  before  the  trial  Schaffer  was  per- 
mitted to  withdraw  his  plea  of  not  guilty  of  murder  in  the 
first  degree,  and  to  enter  a  plea  of  guilty  of  burglary  in  the 
second  degree.  Thereafter  and  upon  the  trial  Schaffer  turned 
state's  evidence,  and  testified  that  the  purpose  of  the  defend- 
ant and  himself  in  going  into  the  cabin  of  the  decedent  was  to 
commit  burglary,  and  that  being  there  it  was  the  defendant 
who  fired  the  fatal  shot.  The  defendant  took  the  witness 
stand  in  his  own  behalf,  and  denied  the  truth  of  both  of  these 
statements,  asserting  that  he  had  no  criminal  purpose  in  being 
at  the  cabin ;  that  he  was  not  in  it  at  all ;  that  he  was  unarmed ; 
that  he  did  not  fire  the  fatal  or  any  shot,  and  that  it  was 
Schaffer  who  fired  the  fatal  shot. 

It  is  plain  from  this  recital  of  the  facts  immediately  con- 
nected with  the  homicide  that  the  dying  declaration  of  the 
decedent,  to  the  effect  that  it  was  the  defendant  and  not 
Schaffer  who  did  the  shooting,  was  a  very  important  if  not 
vital  element  in  the  proof  of  the  pe9ple'fl  casej  and  the  fact 
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that  even  with  its  aid  the  jury  were  only  so  far  convinced  of 
the  defendant's  guilt  as  to  bring  in  a  verdict  of  murder  in  the 
second  degree  renders  it  very  probable  that  he  would  not  have 
been  convicted  of  even  the  lesser  offense  but  for  the  dying 
declaration. 

This  being  so  it  must  be  held  that  if  the  record  discloses  that 
there  was  any  room  for  a  reasonable  doubt  as  to  whether  the 
dying  declaration  was  made  under  those  conditions  which  are 
an  essential  prerequisite  to  its  admission  in  evidence  at  all, 
then  the  giving  of  this  erroneous  instruction  by  the  court  con- 
stituted such  prejudicial  error  as  to  compel  a  reversal  of  the 
judgment. 

It  therefore  becomes  the  duty  of  this  court,  under  section 
4%  of  article  VI  of  the  constitution,  to  make  an  examination 
of  the  entire  cause,  including  the  evidence,  in  order  to  deter- 
mine whether  the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice. 

Upon  such  examination  of  the  evidence,  and  particularly 
that  portion  thereof  which  purports  to  lay  the  foundation  for 
the  admission  in  evidence  of  the  dying  declaration  and  for  its 
consideration  by  the  jury,  we  are  clearly  of  the  opinion  that 
the  undisputed  evidence  in  this  case  shows  beyond  a  reason- 
able doubt  and  to  a  moral  certainty  that  the  alleged  dying 
declaration  of  the  decedent  was  in  fact  so,  and  was  made  under 
a  sense  of  impending  death ;  and  that  the  jury  must  have  so 
found  from  the  affirmative  and  unquestioned  proofs  before 
them.  This  being  so,  the  jury  would  have  been  bound  under 
their  oath  to  admit  this  dying  declaration  to  their  considera- 
tion ;  and  having  done  so  they  would  be  at  liberty  to  regard  or 
disregard  it  according  to  their  views  as  to  its  credibility ;  and 
thus  it  follows  that  the  giving  of  the  instruction  in  question 
by  the  trial  court,  though  a  misdirection  of  the  jury,  was  not 
under  the  circumstances  of  this  case  such  a  prejudicial  error 
as  to  have  resulted  in  a  miscarriage  of  justice. 

The  appellant  makes  the  further  point  that  the  court  erred 
in  failing  to  give  to  the  jury  an  instruction  on  the  subject 
of  manslaughter.  From  the  review  of  the  evidence  above 
given  it  will,  however,  appear  that  the  elements  involved  in 
the  crime  of  manslaughter  were  not  reasonably  deducible  from 
the  facts  of  this  case,  and  hence  that  the  court  committed  no 
reversible  error  in  ite  failure  to  give  such  an  instruction. 
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(People  V.  Rogers,  163  Cal.  476,  [126  Pac.  143],  and  cases 
cited.) 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  311.    Second  Appellate  District. — ^November  28,  1913.] 
THE  PEOPLE,  Respondent,  v.  A.  B.  SMITH,  Appellant. 

CftiMiNAL  Law — MisooNDuor  o»  District  Attorney — Whether  Preju- 
dicial.— Where  a  district  attorney  by  his  conduct  surrounds  a  case 
with  an  atmosphere  of  adverse  comment,  remark,  and  running  argu- 
ment throughout  a  trial,  or  takes  unfair  advantage  of  the  defendant 
by  intimating  to  the  jury  something  that  is  either  not  true  or  not 
capable  of  being  proved  in  the  manner  attempted,  such  misconduct 
may  become  such  serious  error  that  it  may  be  presumed  to  have 
caused  prejudice  against  the  defendant  and  to  have  prevented  him 
from  having  a  fair  trial.  But  an  isolated  and  comparatively  unim- 
portant imprudence  in  conduct,  such  as  smiling  incredulously  at 
the  testimony  of  the  defendant  concerning  his  alleged  iU  treatment 
while  under  arrest,  has  no  such  consequences. 

Id. — Incest — Sutficienoy  of  Evidence — Corrobobation  of  Testimony 
OF  Accomplice. — In  this  prosecution  of  a  man  for  incest  there  is 
sufficient  evidence  to  corroborate  the  testimony  of  the  accomplice, 
his  daughter,  and  to  justify  the  verdict  of  guilty;  it  being  admitted 
by  him,  as  well  as  shown  by  her  testimony,  that  they  occupied  the 
same  apartments  at  ft  hotel  for  several  weeks,  and  there  being  evi- 
dence that  he  registered  them  at  the  hotel  as  husband  and  wife  and 
introduced  her  to  others  as  his  wife. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  trial.  W. 
A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  P.  Twombly,  and  John  D.  Dawson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 
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CONREY,  P.  J. — The  defendant,  having  been  convicted  of 
the  crime  of  incest,  appeals  from  the  judgment  on  the  verdict, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

On  behalf  of  appellant  it  is  claimed  that  he  was  prejudiced 
by  certain  questions,  insinuations  and  remarks  by  the  district 
attorney,  which  occurred  during  the  cross-examination  of  the 
defendant,  all  of  which  it  is  claimed  caused  passion  and  preju- 
dice against  the  defendant  in  the  minds  of  the  jury.  During 
said  cross-examination  the  defendant  had  testified  to  the  fact 
that  while  under  arrest  he  was  taken  from  the  city  jail  and 
was  kept  for  some  time  in  the  county  hospital,  and  that  he 
was  filled  full  of  whisky  and  questioned  by  a  certain  police- 
man. The  alleged  misconduct  of  the  district  attorney,  if  con- 
firmed at  all  by  the  record,  is  covered  by  the  following: 

**Q.  by  District  Attorney:  They  treated  you  pretty  bad 
down  there,  did  they,  Mr.  Smith! 

"Defendant's  Attorney:  If  the  court  please,  I  object  to  this 
conduct  on  the  part  of  counsel  and  assign  it  as  error.  It  is 
not  proper  or  ethical. 

** District  Attorney:  I  admit  I  should  not  smile,  but  some 
things  are  too  funny. 

**The  Court:  Counsel  should  not  express  their  feelings  that 
way.    The  jury  will  judge. 

** District  Attorney :  I  understand  that,  your  honor.  I  don't 
want  the  jury  to  convict  anybody  because  I  smile." 

It  is  possible  that  the  manner  of  the  district  attorney,  his 
tone  of  voice,  and  smile  of  incredulity  were  subject  to  criti- 
cism, and  the  judge  was  evidently  of  that  opinion.  But  the 
incident  standing  alone  is  of  minor  importance  and  does  not 
relate  to  a  material  matter,  and  cannot  appropriately  be  mag- 
nified by  imagining  evil  effects.  The  facts  shown  are  not  suffi- 
cient to  raise  a  presumption  that  this  imprudent  conduct  of  the 
district  attorney  **  caused  passion  and  prejudice  against  this 
defendant  in  the  minds  of  the  jury."  Where  a  district  attor- 
ney by  his  conduct  surrounds  a  case  with  an  atm6sphere  of 
adverse  comment,  remark,  and  running  argument  throughout 
a  trial,  or  takes  unfair  advantage  of  the  defendant  by  inti- 
mating to  the  jury  something  that  is  either  not  true  or  not  • 
capable  of  being  proven  in  the  manner  attempted,  such  mis- 
conduct may  become  such  serious  error  that  it  may  be  pre- 
sumed to  have  caused  prejudice  against  the  defendant  and  to 
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have  prevented  him  from  having  a  fair  trial.  (People  v. 
Orider,  13  Cal.  App.  703,  [110  Pac.  586] .  But  an  isolated  and 
comparatively  unimportant  imprudence  in  conduct  haa  no  such 
consequences. 

The  only  other  ground  suggested  on  which  a  reversal  of  the 
judgment  might  be  urged  is  that  the  verdict  is  based  on  the 
uncorroborated  testimony  of  an  admitted  accomplice.  It  is 
admitted  by  the  defendant,  as  well  as  shown  by  the  testimony 
of  his  daughter  (who  was  nineteen  years  old  and  a  married 
woman),  that  during  a  period  of  several  weeks  they  had  occu- 
pied the  same  room  at  a  hotel  and  had  slept  in  the  same  bed. 
The  defendant  had  registered  them  at  the  hotel  as  husband 
and  wife  and  had  introduced  his  daughter  to  others  as  his 
wife.  These  facts  furnish  ample  legal  corroboration  and  jus- 
tify the  verdict.  The  excuses  offered  by  defendant  for  occu- 
pying the  same  room  and  bed  with  his  daughter  and  her  infant 
child,  were  for  the  jury  to  consider  and  no  doubt  were  duly 
weighed  and  found  wanting. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1415.    Second  Appellate  District. — November  29,  1913.] 

HAZEL  M.  KEATING,  Plaintiff  and  Respondent,  v.  ED- 
WARD KEATING,  Defendant  and  Respondent;  VIN- 
NETTE  LOHMAN,  Co-respondent  and  Appellant. 

Appeal — Ordeb  Befusing  New  Trial — Absence  op  Statement. — No 
error  can  be  predicated  upon  the  ruling  of  a  trial  court  in  denying 
a  motion  for  a  fiew  trial,  when  no  statement  h|i8  been  settled  and 
allowed.  And  although  the  want  of  a  settled  statement  may  be  due 
solely  to  an  error  of  the  court  in  refusing  to  allow  the  same,  this 
cajnot  avail  a  party  aggrieved,  on  appeal  from  such  order,  when 
upon  the  record  nothing  appears  to  show  the  alleged  errors  upon 
which  the  motion  is  based. 

Id. — Notice  op  Refusal  op  New  Trial — Failure  to  Serve — Depicient 
Record. — If  notice  of  the  denial  of  an  appellant's  motion  for  a 
new  trial  is  not  served,  and  the  record  on  appeal  does  not  contain 
the  papers  specified  in  section  661  of  the  Code  of  Civil  Procedure, 
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mi  required  hj  section  952  of  that  code,  the  order  denying  the 
motion  for  a  new  trial  must  be  affirmed. 
Id. — ^DivoBOE — Motion  ioe  New  Trial — Aqbeemint  to  Peep  are  State- 
ment— Defaui/t  in  Preparing  and  Serving  Statement. — ^Where 
the  co-respondent  and  the  defendant  in  a  divorce  action  agree  that 
the  defendant  shall  prepare  a  statement  to  be  used  bj  both  on  their 
respective  motions  for  a  new  trial,  but  the  plaintiflP  is  not  a  party 
to  the  agreement  and  is  served  with  the  statement  in  support  of 
the  motion  of  the  defendant  alone,  the  co-respondent  is  not  entitled 
to  rely  on  the  statement  of  the  defendant.  The  failure  of  the  de- 
fendant to  carry  out  the  agreement  is  no  ground  for  relief  from  the 
co-respondent's  default  in  preparing  and  serving  a  statement. 

APPEAL  from  orders  of  the  Superior  Court  of  Los  Ange- 
les County  made  in  the  matter  of  applications  for  a  new  trial. 
George  E.  Church,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  L.  Keefer,  for  Co-respondent  and  Appellant. 

James  P.  Clark,  J.  Wiseman  Macdonald,  and  Waldo  M. 
York,  for  Respondents. 

SHAW,  J. — This  was  an  action  for  divorce  wherein  the 
defendant,  among  other  grounds  therefor,  was  charged  with 
committing  adultery  with  Vinnette  Lohman,  who  filed  an  an- 
swer denying  the  charge.  The  court  found  the  fact  as  al- 
leged, and  on  August  25,  1911,  rendered  a  decree  granting 
the  divorce.  On  September  6th  the  co-respondent  served  and 
filed  her  notice  of  intention  to  move  for  a  new  trial  upon  the 
grounds  of  insufficiency  of  the  evidence  to  justify  the  deci- 
sion, errors  in  law  occurring  at  the  trial,  and  that  the  decision 
is  against  law,  which  motion  it  was  stated  in  the  notice  would 
be  made  upon  a  statement  of  the  case.  On  September  14th, 
and  within  the  ten  days  allowed  by  law  for  the  preparation  of 
such  statement,  co-respondent  procured  from  the  judge  of  the 
court  an  order  giving  her  an  additional  period  of  thirty  days 
within  which  to  prepare  her  statement  on  motion  for  new 
trial,  to  the  making  of  which  order  plaintiflf  herein  did  not 
consent.  The  statement  was  not  prepared  within  the  extension 
of  time  so  granted,  and  on  October  16th  co-respondent  pro- 
cured a  second  order  extending  the  time  for  an  additional 
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period  of  thirty  days,  to  the  making  of  which  order  plaintiff 
did  not  consent.  While  this  order  so  made  on  October  16th 
was  void,  for  the  reason  that  the  power  of  the  court  was  ex- 
hausted  in  making  the  first  order  extending  the  time  for  a 
period  of  thirty  days  (Code  Civ.  Proc,  sec.  1054;  Bunnel  v. 
Stockton,  83  Cal.  319,  (23  Pac.  301];  Gibson  v.  Superior 
Court,  83  Cal.  643,  [24  Pac.  152]),  nevertheless,  since  the 
co-respondent  did  not  prepare  nor  present  such  statement 
within  the  time  so  specified  therein,  or  at  all,  the  fact  that  the 
order  made  was  in  excess  of  the  court's  jurisdiction  is  of  no 
importance. 

On  November  16th  defendant  in  said  action  served  upon 
plaintiff  his  statement  on  motion  for  a  new  trial,  and  there- 
after, to  wit:  on  November  28th,  co-respondent  served  upon 
plaintiff  a  notice  that,  on  December  4th,  she  would  move  the 
court  for  an  order  permitting  her  to  adopt  as  her  own  the  pro- 
posed statement  of  defendant  on  motion  for  a  new  trial,  and 
have  the  same  considered  as  served  and  filed  as  her  proposed 
statement  of  the  case  in  support  of  her  motion,  and  that  the 
order  be  made  as  of  the  date  of  the  filing  by  defendant  of  such 
statement.  In  support  of  this  motion  she  filed  affidavits  of 
her  attorney  and  that  of  defendant's  attorney,  to  the  effect 
that  the  attorney  for  co-respondent  was  for  several  days,  ex- 
tending from  November  6th,  engaged  in  the  trial  of  another 
case,  and  on  November  8th,  finding  that  the  trial  of  such  case 
would  take  more  time  than  anticipated,  he  made  an  agreement 
with  defendant's  attorney,  who  was  preparing  his  (defend- 
ant's) statement,  that  the  same  should  be  signed,  served,  and 
used  for  both  defendant  and  co-respondent  in  support  of  their 
respective  motions;  that  defendant's  attorney  was  likewise 
busy  with  other  matters  and  assigned  the  preparation,  service, 
and  filing  of  the  statement  to  another  attorney,  without  tell- 
ing him  of  the  agreement  so  made,  who  in  ignorance  thereof 
served  and  filed  the  same  as  a  statement  in  support  of  the 
motion  for  defendant  alone.  This  motion  was  duly  presented 
and  by  the  court  denied,  but  no  record  of  such  order  was  at 
the  time  entered.  Co-respondent  then  applied  to  the  court 
for  permission  to  renew  her  said  motion,  which  application 
being  granted,  she,  on  February  5th,  moved  the  court,  as  in 
the  first  motion  made;  whereupon  plaintiff's  attorney  objected 
to  the  granting  of  the  same  upon  the  grouQ^U  that  the  court 
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had  no  jurisdiction  to  grant  it  for  the  reason  that  the  time 
within  which  co-respondent  was  entitled  to  serve  her  proposed 
statement  expired  within  the  period  of  the  first  extension 
granted,  to  wit :  October  16th,  and  that  she  had  never  served 
upon  plaintiff  any  proposed  statement ;  and  that  said  motion 
was  heard  and  denied  on  December  4th,  and  no  new  or  addi- 
tional grounds  assigned  for  the  granting  of  the  same.  On 
March  2d  the  court  by  its  order  denied  the  motion  so  renewed 
and  ordered  the  minutes  of  the  court  corrected  as  of  date  De- 
cember 4th,  so  as  to  show  the  making  of  the  order  denying 
the  motion  when  first  made,  and  later  likewise  denied  co-re- 
spondent's motion  for  a  new  trial  of  the  case. 

Co-respondent  appeals  from  this  order  made  March  2d  de- 
nying her  application  to  adopt  as  her  own  the  statement  of 
defendant  on  motion  for  a  new  trial,  as  well  as  that  part 
thereof  ordering  the  correction  of  the  minutes  as  stated,  and 
likewise  appeals  from  the  order  denying  her  motion  for  a  new 
trial,  notice  of  appeal  from  which  last  mentioned  order,  how- 
ever, was  not  served  upon  plaintiff. 

The  above  narrative  should  be  deemed  a  suflScient  answer 
to  the  merits  of  the  appeal. 

No  error  can  be  predicated  upon  the  ruling  of  the  court  in 
denying  co-respondent's  motion  for  a  new  trial  for  the  reason 
that,  since  no  statement  had  been  settled  and  allowed,  there 
was  nothing  before  the  court  to  support  such  motion.  (Sy- 
mons  V.  Bunnell,  101  Cal.  223,  [35  Pac.  7-70];  Sutton  v. 
Symons,  100  Cal.  576,  [35  Pac.  158].)  Conceding  the  want 
of  a  settled  statement  to  be  due  solely  to  an  error  of  the  court 
in  refusing  to  allow  the  same,  it  cannot  avail  a  party  ag- 
grieved on  appeal  from  such  order,  since  upon  the  record 
nothing  appears  to  show  the  alleged  errors  upon  which  the 
motion  is  based.  For  this  reason,  as  well  as  for  the  want  of 
service  of  the  notice  of  appeal  therefrom,  and  the  fact  that 
the  record  does  not  contain  the  paper  specified  in  section  661 
of  the  Code  of  Civil  Procedure,  as  required  by  section  952, 
same  code,  the  order  denying  the  motion  for  a  new  trial  must 
be  affirmed. 

Plaintiff  was  not  a  party  to  the  agreement  made  by  co-re- 
spondent with  defendant  on  November  8th,  and  waiving  the 
objection  as  to  time,  it  cannot  be  claimed  that  co-respondent 
was  entitled  as  of  right  to  present  and  have  considered  in 
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support  of  her  motion  for  a  new  trial  a  statement  never  served 
upon  plaintiff,  as  required  by  section  659  of  the  Code  of  Civil 
Procedure,  and  in  the  preparation  and  settlement  of  which  she 
had  no  part  and  was  given  no  opportunity  to  submit  amend- 
ments thereto. 

Appellant  was  clearly  in  default  in  failing  to  prepare  and 
serve  her  statement  within  the  period  ending  October  16th. 
The  fact  that  after  said  date  she  was  misled  by  the  failure  of 
a  third  party  to  comply  with  his  promise  to  prepare  and  serve 
a  statement  for  her,  constitutes  no  ground  for  relief  from  such 
default. 

The  orders  appealed  from  are  aflSrmed, 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Ciy.  No.  1137.    Third  Appellate  District.— November  29, 1913.] 

JOHN  MORRIS,  Appellant,  v.  W.  A.  IDEN  et  al.,  Respond- 
ents. 

Landlord  and  Tenants-Lease — Form  of  Instrument. — No  technical 
or  particular  form  of  words  is  required  In  the  formulation  of  a 
written  lease.  Whatever  words  show  an  intention  on  the  part  of 
the  lessor  to  dispossess  himself  of  the  premises,  and  on  the  part  of 
the  lessee  to  enter  and  hold  in  subordination  to  the  lessor's  title, 
are  sufficient. 

Id. — CJoNTEAOT  TO  Carbt  on  Dairt — ^Whether  CoNSTrruTEs  Lease. — ^A 
written  agreement  which  proyides  that  the  second  party  thereto  "is 
to  care  for,  milk,  separate,  feed  hogs,  cows,  calves,  and  do  all  the 
work  necessary  to  the  success  and  cleanliness"  of  a  certain  dairy 
located  on  described  land;  that  the  first  party  "is  to  furnish  all 
feed  necessary  to  the  success  of  said  dairy,  and  keep  on  the  prem- 
ises" a  certain  number  of  cows,  for  which  he  is  to  receive  one-third 
of  the  income  of  the  dairy ;  that  "the  life  of  this  lease  is  three  years 
from  date";  and  that  "it  is  agreed  between  the  first  and  second 
parties  to  this  lease  that  the  second  party  must  absolutely  care  for 
stock  satisfactorily  to  first  party  and  his  failure  to  do  so  is  a  for- 
feiture on  his  part/'  constitutes  a  lease,  rather  than  a  contract  of 
employment. 

Id. — Assignment  of  Lease — When  Permissible, — Since  such  instru- 
ment is  a  lease^  and  not  a  contract  for  personal  services,  the  lessee 
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is  entitled  to  assign  it  if  it  contains  no  stipulation  against  assign- 
ment. 

Id. — Injunction  Against  Beeach  by  Lessor— Right  of  Lessee  to  In- 
voke.— If  the  lessor  in  such  case,  when  only  a  little  over  two 
months  of  the  term  of  three  years  of  the  tenancy  has  elapsed,  ad- 
vertises for  sale  the  personal  property  mentioned  in  the  lease,  and 
thus  threatens  an  act  which,  in  view  of  the  character  of  the  business 
for  which  the  property  is  to  be  used,  will  practically  result  in 
terminating  the  lease  and  so  destroying  the  rights  of  the  lessee's 
assignee,  the  assignee  is  entitled  to  the  protection  of  the  injunctive 
jurisdiction  of  a  court  of  equity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County  and  from  an  order  sustaining  a  demurrer  to  the 
complaint    J.  A.  Allen,  Judge. 

The  facts  are  stated  in-  the  opinion  of  the  court. 

H.  B.  McClure,  for  Appellant. 

C.  L.  Russell,  for  Respondents. 

HART,  J. — This  is  an  appeal  by  the  plaintiff 'from  a  judg- 
ment entered  upon  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

The  complaint,  which  is  verified,  alleges  that  the  defendant, 
W.  A.  Iden,  and  one  G.  S.  Mattos,  on  the  eleventh  day  of 
July,  1912,  at  the  county  of  Tulare,  state  of  California,  en- 
tered into  the  following  agreement : 

''Tulare,  California,  7-12-12. 

*'This  Agreement  made  and  entered  into  this  11th  day  of 
July,  1912. 

** Between  W.  A.  Iden  of  Tulare,  California;  the  party  of 
the  first  part,  and  G.  S.  Mattos  of  Tulare,  California;  the 
party  of  the  second  part,  witnesseth : 

"That  G.  S.  Mattos  is  to  care  for,  milk,  separate,  feed  hogs, 
cows,  calves,  and  do  all  the  work  necessary  to  the  success  and 
cleanliness  of  that  certain  dairy  located  on  the  Northeast  quar- 
ter Section  Seven,  21,  23,  and  W.  A.  Iden  is  to  furnish  all 
feed  necessary  to  the  success  of  said  dairy,  and  keep  on  the 
premises  the  same  number,  not  less  than  fifty,  or  a  greater 
number  of  cows  on  said  premises  as  may  seem  necessary  to  the 
success  of  same.    As  a  remuneration  for  said  second  party,  he 
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is  to  receive  one-third  of  the  income  of  said  dairy,  including 
hogs,  calves  and  butter  fat.  The  life  of  this  lease  ia  three 
years  from  date. 

* '.Witness  our  hand^  this  11th  day  of  July,  1912. 

'*  Signed,   W.  A.  Iden. 
*' Signed,    G.  S.  Mattos. 

*'It  is  agreed  between  first  and  second  parties  to  this  lease 
that  the  second  party  must  absolutely  care  for  stock  satisfac- 
torily to  first  party  and  his  failure  to  do  so  is  a  forfeiture  on 
his  part. 

*'W.  A.  Iden. 
''G.  S.  Mattos." 

In  accordance  with  the  terms  of  the  foregoing  agreement,  so 
the  complaint  continues,  said  Mattos  entered  upon  and  took 
possession  of  the  northeast  quarter  of  section  seven,  in  town- 
ship twenty-one  south,  of  range  twenty-three  east,  M.  D.  M., 
and  also  took  possession  of  all  the  personal  property  on  said 
land,  comprising  the  livestock  and  implements  and  equipments 
connected  with  and  essential  to  the  carrying  on  of  the  dairy 
business  mentioned  in  said  agreement. 

The  complaint  further  alleges  that,  on  the  nineteenth  day 
of  July,  1912,  said  Mattos  **sold,  assigned  and  transferred  to 
plaintiff  herein  all  his  right,  title  and  interest  in  and  to  said 
lease,  and  the  real  and  personal  property  therein  and  herein- 
before described,  and  that  ever  since  said  last-named  date  said 
plaintiff  has  been  and  now  is  in  the  possession  of  the  whole  of 
said  real  and  personal  property  under  and  by  virtue  of  said 
lease,"  etc. 

The  complaint  then  charges  *'that  defendants  have  adver- 
tised by  publishing  and  posting  notices  that  they  will,  com- 
mencing Wednesday,  September  25,  1912,  at  the  hour  of  ten 
o'clock  A.  M.  sell  at  public  auction  to  the  highest  bidder  all 
the  personal  property  hereinbefore  described  and  mentioned 
in  said  lease  and  now  in  the  possession  of  plaintiff,  and  plain- 
tiff alleges  that  said  defendants,  and  each  of  them,  threatens 
and  intends,  on  the  twenty-fifth  day  of  September,  1912,  to 
sell  the  whole  or  a  great  portion  of  the  personal  property 
hereinbefore  described  and  mentioned  in  said  lease,  and  will 
thereby  prevent  and  deprive  plaintiff  from  the  possession, 
use  and  increase  thereof,  and  will  cause  plaintiff  great  and 
irreparable  injury  and  damage  in,  that  the  taking  away  of 
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the  possession  of  said  personal  property  from  plaintiff  will 
deprive  plaintiff  of  his  rights  under  said  lease,  to  receive  the 
income  from  said  dairy  and  his  share  in  the  increase  of  said 
cows,  hogs  and  butter  fat,  and  for  which  injury  plaintiff  has 
no  plain,  speedy  or  adequate  remedy  at  law." 

The  relief  asked  for  is  that  the  defendants  be  temporarily 
restrained  by  injunction  from  selling,  disposing  of  or  other- 
wise interfering  with  the  plaintiff's  possession  of  the  personal 
property  referred  to  in  said  agreement  and  more  particularly 
described  in  the  complaint  pending  the  determination  of  the 
issues  tendered  by  the  complaint,  and  that,  **upon  a  final 
hearing,  said  injunction  be  made  for  the  full  term  of  said  lease, 
and  for  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable,  and  for  plaintiff's  costs  of  suit 
herein." 

The  controversy  involved  in  this  appeal  hinges  entirely 
upon  the  determination  of  the  nature,  in  legal  effect,  of  the 
instrument  pleaded  in  the  complaint  and  above  quoted. 

It  is  the  contention  of  the  plaintiff  that  the  said  instrument 
is  a  lease  of  the  premises  described  therein  and  of  the  personal 
property  specifically  mentioned  in  the  complaint,  said  prop- 
erty, both  real  and  personal,  constituting  a  dairy  and  essential 
to  the  prosecution  of  the  dairy  business. 

On  the  other  hand,  the  defendants  contend  that  said  instru- 
ment merely  involves  a  contract  of  employment — that  is,  that 
it  was  simply  intended  by  the  parties  as  evidence  of  the  hiring 
of  the  plaintiff's  assignor  to  perform  certain  services  for  the 
defendants  during  a  stipulated  period  of  time  and  for  a  stip- 
ulated compensation — and  that,  being  for  personal  services, 
said  agreement  cannot  be  assigned,  nor  will  injunction  lie  to 
prevent  the  violation  of  its  covenants. 

Counsel  for  the  defendants,  in  his  brief,  states  that,  upon 
the  filing  of  the  complaint  herein,  the  court  below  granted  a 
temporary  restraining  order  and  a  citation  requiring  the  de- 
fendants to  appear  and  show  cause  why  the  restraining  order 
should  not  remain  in  force  during  the  pendency  of  the  action ; 
that,  pursuant  to  said  order  to  show  cause  and  after  a  hearing 
thereon,  the  court  dissolved  and  vacated  the  temporary  re- 
straining order  so  issued  and  denied  to  plaintiff  an  injunction 
pendente  lite.  Counsel  further  states  that,  since  the  only  re- 
lief which  could  have  been  afforded  the  plaintiff  was  by  in- 
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junction,  for  which  alone  he  sued,  and  any  action  which  may 
now  be  taken  could  not  have  the  effect  of  protecting  or  safe- 
guarding tJie  rights  which  he  alleges  the  defendants  threat- 
ened to  violate,  his  proper  remedy  was  in  an  appeal  from  the 
order  dissolving  the  restraining  order  which  had  been  issued 
and  denying  him  an  injunction  pending  the  litigation.  In 
other  words,  it  is.  argued  that,  the  restraining  order  having 
been  ordered  dissolved  and  an  injunction  pendente  lite  de- 
nied, and  the  plaintiff  having  failed  to  take  an  appeal  from 
said  order,  nothing  can  now  avail  the  plaintiff  by  a  reversal 
of  the  judgment  from  which  this  appeal  is  prosecuted.  But, 
conceding  the  soundness  of  the  position  thus  urged  by  the  re- 
spondents, an  insuperable  objection  against  the  consideration 
of  it  by  this  court  lies  in  the  fact  that  there  is  not  a  word  in 
the  authenticated  record  indicating  that  a  restraining  order 
was  ever  issued  by  the  court  or  that  any  hearing  or  proceed- 
ings involving  a  temporary  restraining  order  or  an  injunction 
pendente  lite,  were  ever  had  before  or  disposed  of  by  the 
court.  All  this  information  comes  solely  from  the  brief  of 
counsel,  and  obviously  it  cannot  be  considered  as  a  part  of 
the  record  of  the  case. 

All  that  appear  before  us  are  the  complaint,  in  which  the 
plaintiff  asks  for  a  temporary  and  finally  a  permanent  in- 
junction, a  demurrer  to  said  complaint  by  the  defendants  and 
an  order  by  the  court  sustaining  the  demurrer  and  judgment 
thereupon  entered  in  favor  of  the  defendants,  and  from  which 
this  appeal  is  taken.  By  this  record  alone,  obviously,  we  must 
be  guided  in  reaching  a  conclusion,  and  whether  such  conclu- 
sion, if  it  be  in  favor  of  the  plaintiff,  may  or  may  not  result 
in  any  practical  advantage  to  him,  or  whether,  upon  the  rec- 
ord as  it  was  actually  made  up,  the  plaintiff  could  have  in- 
voked, so  far  as  a  hearing  in  this  court  is  concerned,  a  more 
eflBcacious  remedy  than  that  presented  here,  are  propositions 
as  to  which,  so  far  as  the  decision  by  this  court  is  itself  con- 
cerned, we  are  not  charged  with  any  degree  of  solicitude. 

The  only  question  before  us  is  whether  the  complaint  states 
a  cause  of  action  for  an  injunction,  and,  as  stated,  this  must 
be  determined  by  a  solution  of  the  question  whether  the  writ- 
ten agreement  into  which  Mattos  and  Iden  entered  is  a  lease 
of  the  property  described  therein  or  a  mere  contract  of  hiring 
or  employment 


Digitized  by  LjOOQIC 


Nov.  1913.]  Morris  v.  Iden,  393 

We  think  the  complaint  states  a  cause  of  action,  which  is 
to  say  that  the  instrument  or  written  agreement  upon  which 
the  action  is  founded  was  intended  by  the  parties  to  operate 
as  a  lease  of  the  property  therein  mentioned. 

No  technical  or  particular  form  of  words  is  required  in  the 
formulation  of  a  written  lease.  "Whatever  words  show  an 
intention  on  the  part  of  the  lessor  to  dispossess  himself  of  the 
premises,  and  on  the  part  of  the  lessee  to  enter  and  hold  in 
subordination  to  the  lessor's  title,  are  suflScient."  (18  Am. 
&  Eng.  Ency.  of  Law,  p.  605,  and  cases  cited  in  the  foot- 
notes.) 

In  the  case  at  bar,  while  the  written  instrument  set  out  in 
the  complaint  is  not  in  the  precise  phraseology  usual  to  leases 
or  instruments  demising  real  property,  nevertheless  it  cannot, 
upon  fair  and  reasonable  construction,  be  held  to  mean  any- 
thing else  than  that  the  "party  of  the  first  part,"  Mattos,  is 
thereby  authorized  to  enter  upon  and  hold  for  a  term  of  three 
years  the  possession  of  certain  real  and  personal  property,  all 
said  property  constituting  the  equipments  of  a  dairy  business, 
and  that  for  the  use  of  said  property  he  would  return  to  the 
owner  thereof  certain  stipulated  compensation.  It  is  true,  as 
counsel  for  the  defendants  declares  in  support  of  his  conten- 
tion that  the  instrument  is  a  mere  agreement  whereby  the  de- 
fendants employed  the  plaintiff's  assignor  to  take  charge  of 
and  conduct  the  dairy  business,  that  the  only  language  of  the 
writing  which  refers  to  compensation  relates  to  the  "remuner- 
ation" of  the  plaintiff.  But  this  provision  of  the  instrument 
whereby  it  is  covenanted  that  the  plaintiff  shall  "receive  one- 
third  of  the  income  of  said  dairy,"  etc.,  necessarily  implies 
that  the  owner  of  the  property  is  to  receive  two-thirds  of  such 
income.  We  then  have  before  us  an  instrument  which  clearly 
shows  the  names  of  the  contracting  parties,  the  premises 
leased,  the  rental,  and  the  term,  an  intention  on  the  part  of 
the  owner  of  the  property  to  dispossess  himself  of  the  prem- 
ises, and,  he  having  signed  the  lease  and  thus  expressly  ac- 
cepted its  terms,  Mattos 's  intention  to  enter  upon  and  hold 
possession  in  subordination  to  the  owner's  title.  Thus  it  ap- 
pears that  all  the  essentials  of  a  lease  are  present  in  the  agree- 
ment. (Dodd  V.  Pasch,  5  Cal.  App.  686,  [91  Pac.  166]  ;  18 
Am.  &  Eng.  Ency.  of  Law,  p.  605;  Eastman  v.  Perkins,  111 
Mass.  35.) 
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Moreover,  we  find  in  the  instrument  language  whiA,  con- 
sidered by  the  light  of  its  entire  context,  may  fairly  and  reas- 
onably be  held  to  involve  a  construction  by  the  parties  them- 
selves of  the  agreement,  and  indicating  what  they  intended 
its  legal  effect  should  be.  The  last  clause  of  the  instrument 
reads:  **The  life  of  this  lease  is  three  years  from  date."  It  is 
readily  to  be  conceded,  as  counsel  for  the  defendants  contends, 
that  the  character  of  a  legal  instrument  is  not  necessarily  what 
the  author  of  the  instrument  or  the  parties  thereto  may  call  it. 
For  illustration,  an  instrument  may  characterize  itself  as  a 
deed,  whereas  its  language  or  terms  may  clearly  disclose  that 
it  is  a  mere  lease,  and  in  that  case,  manifestly,  its  legal  effect 
could  not  be  extended  beyond  that  of  a  lease,  notwithstanding 
that  the  parties  called  it  a  deed.  But  the  language  referred 
to  in  the  writing  in  this  case  becomes  very  significant  when  it 
is  considered  in  connection  with  the  fact,  as  shown  by  the  com- 
plaint, that  Mattos  actually  entered  upon  and  took  possession 
of  the  real  and  personal  property  mentioned  in  the  agreement. 
Furthermore,  the  clause  added  to  the  instrument  by  the  par- 
ties seems  to  leave  little  room  for  doubting  that  they  intended 
that  the  word  ** lease*'  as  used  in  the  writing  should  bear  its 
ordinary  legal  signification.  Said  clause,  it  will  be  observed, 
reads  as  follows:  **It  is  agreed  between  the  first  and  second 
parties  to  this  lease  that  the  second  party  must  absolutely  care 
for  stock  satisfactorily  to  first  party  and  his  failure  to  do  so 
is  a  forfeiture  on  his  part."  Forfeiture  of  whatt  The  de- 
fendants would  doubtless  reply:  a  forfeiture  of  the  plaintiff's 
right  under  the  agreement  to  remain  in  the  employment  of  the 
defendants.  But  the  word  ** forfeiture"  is  an  inapt  term  by 
which  we  would  ordinarily  express  or  describe  the  penalty  for 
violating  the  conditions  upon  which  one  may  be  employed  to 
perform  certain  personal  services.  On  the  other  hand,  it  is 
peculiarly  applicable  to  and  the  one  that  is  ordinarily  used  in 
a  lease  and  like  instruments  in  which  are  imposed  upon  the 
lessee  certain  conditions,  the  violation  of  which  was  intended 
to  have  the  effect  of  forfeiting  his  rights  under  the  lease  and 
so  terminating  his  tenancy  before  the  expiration  of  the  stipu- 
lated term.  It  is,  therefore,  the  more  reasonable  to  assume 
that,  if  the  instrument  was  intended  by  the  parties  as  a  mere 
contract  for  the  hiring  of  the  services  of  Mattos,  they  would 
probably  have  expressly  stipulated   in  the  agreement  that 
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failure  on  the  part  of  Mattos  properly  to  perform  the  services 
contemplated  by  the  instrument,  or  his  failure  to  give  the  per- 
sonal property  proper  care  or  otherwise  to  conduct  the  dairy 
business  properly  and  successfully,  would  operate  to  terminate 
his  employment  or  the  contract  of  employment.  But,  as  before 
indicated,  aside  from  these  considerations,  the  general  tenor  of 
the  agreement — the  giving  of  possession  to  Mattos,  the  length 
of  the  terin  of  the  tenancy  and  the  covenant  as  to  the  division 
of  the  profits  between  the  parties — ^with  suflBcient  clearness 
show  that  the  agreement  was  intended  by  the  parties  as  a  lease 
of  the  property  therein  mentioned. 

It  follows  from  the  foregoing  view  of  the  legal  nature  of  the 
agreement  that  the  discussion  by  counsel  for  the  defendants 
of  the  nonassignability  of  the  instrument,  said  discussion  being 
based  upon  the  theory  that  the  writing  constitutes  only  a  con- 
tract for  personal  services,  can  have  no  application  here. 
There  is  nothing  in  the  lease  itself  which  prohibits  the  assign- 
ment thereof  by  the  lessee,  hence  he  had  a  perfect  legal  right 
to  assign  it  to  the  plaintiff.     (Civ.  Code,  sec.  1044.) 

But  it  is  contended  by  the  defendants  that  injunction 
will  not  lie  to  prevent  the  breach  of  the  covenants  of  a  lease 
by  the  lessor.  This  position  is  grounded  upon  the  general  rule 
that  an  injunction  will  not  be  granted  **to  prevent  the  breach 
of  a  contract,  the  performance  of  which  would  not  be  specifi- 
cally enforced''  (Civ.  Code,  sec.  3423),  and  that  a  contract  not 
entirely  executed  by  one  of  the  parties  will  not  be  enforced 
unless  it  is  mutiLally  enforceable,  (Vassault  v.  Edwards,  43 
Cal.  465;  Laitin  v.  Hazard,  91  Cal.  87,  [27  Pac.  515] ;  Cooper 
v.  Pena,  21  Cal.  404.)  We  believe,  however,  that  the  present 
case  comes  within  the  exception  to  the  general  rule  which  has 
been  recognized  in  many  cases.  But  a  little  over  two  months 
of  the  term  of  three  years  of  the  tenancy  had  elapsed  when 
the  defendants  advertised  for  sale  the  personal  property  men- 
tioned in  the  lease  and  thus  threatened  to  do  an  act  which,  in 
view  of  the  character  of  the  business  for  which  the  property 
was  to  be  used,  would  practically  result  in  terminating  the 
lease  and  so  destroying  the  rights  of  the  plaintiff  thereunder. 
Obviously,  the  plaintiff  was  without  a  complete  and  adequate 
remedy  in  the  ordinary  course  of  law,  for  it  would  be  impossi- 
ble, under  the  circumstances  to  estimate,  except  by  mere 
conjecture,  the  damage  he  would  suffer  if  the  trespass  threat- 
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ened  by  the  defendants  was  consummated.  Upon  this  ground 
he  is  entitled  to  the  protection  of  the  injunctive  jurisdiction 
of  a  court  of  equity,  notwithstanding  the  want  of  that  mutu- 
ality in  the  contract  necessary  to  authorize  the  specific  enforce- 
ment of  its  terms.  In  Oallagher  v.  Equitable  Gas  Light  Co,, 
141  Cal.  699,  [75  Pac.  329],  and  in  other  cases  therein  cited, 
the  right  to  an  injunction  in  a  certain  class  of  cases  to  prevent 
the  violation  of  contracts  which  cannot  be  specifically  enforced 
is  distinctly  recognized  and  put  upon  the  ground  of  a  want 
of  an  adequate  remedy  at  law.  Besides,  the  act  of  the  de- 
fendants, in  offering  the  property  for  sale,  involved  an  act 
which,  if  consummated,  would  amount  to  a  trespass,  and  it 
cannot  be  doubted  that  the  remedy  by  injunction  may  be  in- 
voked to  restrain  acts  or  threatened  acts  of  trespass  in  any 
instance  where  as  here,  it  is  made  to  appear  that  such  acts  may 
result  in  irreparable  damage  to  the  particular  property  in- 
volved.  {Kellogg  v.  King,  114  Cal.  378,  [55  Am.  St.  Rep.  74, 
46  Pac  166] ;  Schmaltz  v.  York  Mfg,  Co,,  204  Pa.  1,  [93  Am. 
St.  Rep.  782,  59  L.  R.  A.  907,  53  Atl.  522] ;  Ex  parte  Warfield, 
40  Tex.  Cr.  413,  [76  Am.  St.  Rep.  724,  50  S.  W.  933].) 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  overrule  the  demurrer. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  307.    Second  AppeUate  IMstrict. — December  1,  1913.] 
THE  PEOPLE,  Respondent,  v.  N.  A.  CARMEAN,  Appellant. 

Criminal  Law — ^Bape — Time  of  Commission  of  Offense — Evidence — 
Instructions. — ^Where  in  a  proeecution  for  rape  evidence  is  intro- 
duced flhowing  that  the  proeecutriz  visited  the  defendanfs  place  of 
businiesfl  (where  the  oifenee  is  alleged  to  have  been  committed  on 
March  2d)  on  March  23d  and  on  March  27,  1913,  but  there  is  no 
evidence  of  an  unlawful  act  between  them  on  either  of  those  latter 
occasions,  and  her  testimony  that  she  never  had  intercourse  with 
him  except  on  the  one  occasion  of  March  2d,  is  not  contradicted 
hj  other  testimonj,  an  instruction  to  the  jury  that  "an  act  of 
•exual  intercourse  committed  on  a  girl  under  sixteen  years  of  age 
not  Uie  wife  of  the  accused  is  rape,  the  date  of  such  act  is  imma- 
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terial,  if  it  occurs  at  unj  time  within  three  jears  before  the  filing 
of  the  information.  The  witnesses  for  the  prosecution  fix  the  date 
of  the  act  testified  to  by  them  as  March  2,  1913.  If  they  are  mis- 
«taken  in  the  date  this  is  immaterial/'  is  not  erroneous  or  mislead- 
ing, when  there  is  no  evidence  of  the  commission  of  but  the  one 
offense,  and  the  jury  is  also  advised  that  any  other  misconduct  of 
the  defendant  is  not  material  or  proper  to  bring  before  them. 

Id.— ETiDiNd  Admitted  roA  Limited  Purpose— Insteuotionb  to  Juet 
— Failure  to  Bequest. — The  failure  of  the  court  to  tell  the  jury 
that  evidence  of  improper  familiarity  on  the  part  of  the  defendant 
with  the  prosecutrix  was  admitted  solely  for  the  purpose  of  proving 
his  adulterous  disposition,  and  not  as  evidence  of  the  commission 
of  a  crime  on  former  occasions,  m  not  earror  if  no  such  instruction 
is  asked.  Where  a  defendant  desires  to  restrict  evidence  to  a  par- 
ticular purpose,  he  should  so  frame  his  objections,  and  ask  a  proper 
instruction  to  the  jury. 

£d. — ^Misconduct  of  District  Attornet — Failure  to  Object — ^Review 
ON  Appeal. — Alleged  misconduct  of  the  district  attorney  in  asking 
witnesses  improper  questions  will  not  be  considered  on  appeal,  in 
the  absence  of  specific  objection  and  exception  based  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  has 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tom  L.  Johnston,  and  Ingle  Carpenter,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Bespondent. 

CONEEY,  P.  J. — The  defendant  having  been  convicted  of 
the  crime  of  rape,  committed  upon  the  person  of  a  female 
child  under  the  age  of  sixteen  years,  appeals  from  the  judg- 
ment entered  pursuant  to  the  verdict,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  first  and  principal  error  alleged  and  relied  upon  by 
appellant  consisted  in  the  giving  of  a  certain  instruction  to 
the  jury.     In  that  instruction  the  court  said : 

**An  act  of  sexual  intercourse  committed  on  a  girl  under 
sixteen  years  of  age  not  the  wife  of  the  accused  is  rape,  the 
date  of  such  act  is  immaterial,  if  it  occurs  at  any  time  within 
three  years  before  the  filing  of  the  information.    The  wit- 
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nesses  for  the  prosecution  fix  the  date  of  the  act  testified  to 
by  them  as  March  2,  1913.  If  they  are  mistaken  in  the  date 
this  is  immaterial.  If  the  girl  Pearl  Peterson  was  not  with 
the  defendant  on  March  2,  1913,  and  if  the  defendant  was 
not  at  the  place  where  the  offense  is  alleged  to  have  been  com- 
mitted on  March  2,  1913,  or  if  either  of  said  parties  was  not 
there,  it  is  obvious  that  the  said  offense  could  not  have  been 
committed  on  that  date,  and  it  will  remain  for  you  to  deter- 
mine whether  or  not  an  act  of  sexual  intercourse  was  committed 
between  defendant  and  Pearl  Peterson  at  all  within  three 
years.  In  so  determining  you  will  observe  the  instructions 
given  by  the  court,  and  if,  notwithstanding  erroneous  testi- 
mony if  you  so  find  as  to  the  alleged  date  of  the  alleged  offense, 
you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant 
committed  an  act  of  sexual  intercourse  upon  Pearl  Peterson, 
a  female  child  under  the  age  of  sixteen  years  at  any  time 
within  said  three  years  you  should  find  the  defendant  guilty.'' 

Whether  such  an  instruction  as  the  foregoing  was  correctly 
given  must  be  determined  by  reading  the  same  in  connection 
with  the  other  instructions  given,  and  by  considering  all  such 
instructions  in  connection  with  the  evidence  in  the  case.  Im- 
mediately preceding  the  above  quoted  instruction,  the  court 
said  to  the  jury:  **The  court  instructs  the  jury  that  it  is 
wholly  immaterial  on  what  day  or  night  the  offense  charged 
in  the  information  was  committed,  provided  you  believe  from 
the  evidence  it  was  committed,  and  that  the  same  was  com- 
mitted within  three  years  prior  to  the  filing  of  the  information 
in  this  case."  The  entire  record  shows  an  attempt  by  the 
prosecution  to  prove  the  conunission  of  the  offense  charged  at 
a  stated  time  of  the  day  on  Sunday,  March  2,  1913,  and  an 
attempt  by  the  defendant  to  prove  that  he  was  absent  from 
the  place  where  the  offense  is  alleged  to  have  been  committed, 
and  that  such  absence  covered  the  entire  period  of  time  within 
which  the  prosecution  claimed  that  the  offense  was  committed. 

It  is  true  that  evidence  was  received  showing  that  the  girl 
in  question  visited  the  defendant's  place  of  business  (where 
the  offense  is  alleged  to  have  been  committed  on  March  2d) 
on  March  23d,  and  on  March  27,  1913.  But  there  is  no  evi- 
dence of  an  unlawful  act  between  her  and  the  defendant  on 
either  of  those  latter  occasions,  and  her  testimony  to  the  effect 
that  she  never  had  intercourse  with  the  defendant  except  on 


Digitized  by  LjOOQIC 


Dec  1913.]  People  v.  Carmean.  399 

the  one  occasion  of  March  2d,  is  not  contradicted  by  any  of 
the  testimony  in  the  case. 

Immediately  before  the  close  of  the  record  as  to  testimony 
given,  the  court  in  ruling  upon  an  objection  to  a  question  said : 
**  There  is  but  one  matter  before  this  jury  and  the  court,  and 
that  is  whether  the  defendant  had  sexual  intercourse  with 
Pearl  Peterson.  Any  other  misconduct  of  the  defendant  at 
any  other  time  or  any  other  place,  or  at  this  place,  would  be 
immaterial  and  not  proper  to  bring  before  the  jury."  This 
remark  was  justified  by  the  record  and  in  harmony  with  the 
entire  theory  upon  which  the  case  was  tried.  In  view  of  these 
facts,  we  hold  that  the  instruction  objected  to  was  not  only 
correct  as  a  matter  of  law,  but  also  that  it  was  not  misleading 
with  respect  to  the  evidence  in  the  case.  It  is  not  true  that 
under  these  instructions  the  jury  was  permitted  to  find  the 
defendant  guilty  of  a  similar  act  other  than  the  one  charged 
in  the  information,  and  is  not  true  that  under  such  instruc- 
tion and  with  such  evidence  the  jurors  were  given  permission 
or  legal  opportunity  to  convict  the  defendant  of  an  offense 
without  agreeing  upon  a  definite  offense  committed  on  any 
certain  occasion. 

The  appellant  complains  that  the  court  erred  in  failing  to 
restrict  the  jury  in  its  consideration  of  defendant's  guilt  to 
acts  testified  to  as  occurring  on  the  first  meeting  of  the  parties, 
that  is  to  say,  on  March  2,  1913 ;  and  in  failing  to  tell  the  jury 
that  evidence  of  improper  familiarity  on  the  part  of  defendant 
toward  and  with  the  prosecutrix,  both  before  and  after  the 
time  charged  in  the  information,  was  received  and  admitted 
in  evidence  solely  for  the  purpose  of  proving  the  adulterous 
disposition  of  the  defendant  and  not  as  evidence  of  the  com- 
mission of  a  crime  on  those  other  occasions.  This  point  is 
suflSciently  covered  in  the  preceding  paragraphs.  But  it  may 
be  observed  in  addition  that  the  defendant  did  not  ask  the 
court  to  give  any  instruction  whatever  in  this  case.  Where 
a  defendant  desires  to  restrict  evidence  to  a  particular  pur- 
pose, he  should  so  frame  his  objection  and  he  should  ask  a 
proper  instruction  to  the  jury.  (People  v.  Monroe,  138  Cal. 
97,  [70  Pac.  1072] ;  People  v.  Fultz,  109  Cal.  258,  [41  Pac. 
1040].) 

Finally,  it  is  claimed  that  the  court  erred  in  allowing  evi- 
dence as  to  alleged  or  intimated  visits  of  other  young  girls  to 
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defendant's  place  of  business,  after  objection  had  been  made 
by  defendant,  and  that  the  district  attorney  was  guilty  of  mis- 
conduct in  purposely  making  such  intimations  and  insinua- 
tions by  questions  which  he  knew  called  for  inadmissible  evi- 
dence and  to  which  defendant's  objection  would  be  sustained. 
We  have  examined  the  rulings  admitting  such  evidence  and 
find  that  the  objections  are  without  merit.  With  respect  to  the 
conduct  of  the  district  attorney,  it  is  true  that  at  certain  times 
during  the  trial,  and  especially  during  cross-examination  of 
the  defendant,  the  district  attorney  insisted  upon  asking  a 
series  of  improper  questions  as  to  defendant's  acquaintance 
with  certain  girls  who  were  named  in  the  questions,  and  with 
respect  to  defendant's  having  been  warned  against  girls  being 
there  at  the  place  where  the  alleged  offense  was  said  to  have 
been  committed.  Defendant's  counsel  objected  to  these  ques- 
tions, and  the  objections  were  sustained.  It  does  not  appear 
that  the  asking  of  these  questions  was  assigned  as  misconduct 
at  that  time.  **The  trial  court  is  always  entitled  to  know 
the  true  character  of  the  objection  and  the  reasons,  if  any, 
existing  in  the  minds  of  the  attorneys  why  and  for  what  the 
objection  is  urged,  to  the  end  that  the  court  may  intelligently 
consider  the  effect  of  what  has  been  said  by  the  court,  and  thus 
be  afforded  an  opportunity  to  correct  any  irregularity  either 
by  instruction  or  otherwise.  In  the  absence  of  a  specific  ob- 
jection and  exception  based  upon  misconduct,  an  appellate 
court  is  not  authorized  to  pass  upon  the  merits  of  the  contro- 
versy." {People  V.  Osborn,  12  Cal.  App.  148,  [106  Pac. 
891].)  Under  these  circumstances,  the  appellant  is  not  in  a 
position  to  ask  a  consideration  of  the  effect  of  such  alleged 
misconduct. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1199.     Third  Appellate  District.— December  1,  1913.] 

PRANK  KUMMETH,  Petitioner,  v.  P.  D.  ATKISSON  et  al., 
Eespondents. 

CbSTS — ^Necessity  or  Statutory  Provision  foe  Allowance. — The 
right  to  recover  costs  is  a  matter  of  statutory  regulation,  and,  in 
the  absence  of  a  statute,  no  costs  can  be  recovered  by  either  party. 

Id. — Mandamus  in  Appellate  Court — Costs  of  Taking  Deposition.-^ 
Sections  1022  and  1033  of  the  Code  of  Civil  Procedure  authorize 
the  recovery  of  costs  in  an  original  proceeding  in  an  appellate  court 
for  a  writ  of  mandate;  and  the  expense  of  taking  a  deposition,  if 
necessarily  and  legally  incurred,  is  within  ihe  contemplation  of  such 
sections. 

Id. — Deposition  Taken  Prior  to  Appearance  by  Bespondent. — But 
whefre  depositions  in  such  a  proceeding  are  taken  on  behalf  of  the 
Tespondent  prior  to  his  appearance  and  the  presentation  therein 
of  any  issue  of  law  or  of  fact,  the  expense  of  taking  them  is  not 
properly  chargeable  against  the  petitioner  on  the  denial  of  the  writ, 
under  section  2021  of  the  Code  of  Civil  Procedure  providing  that 
the  testimony  of  a  witness  may  be  taken  by  deposition  'Un  a  special 
proceeding  after  a  question  of  fact  has  arisen  therein.*' 

MOTION  to  tax  costs  in  a  proceeding  for  a  writ  of  Mandate. 
The  facts  are  stated  in  the  opinion  of  the  court. 
"W.  D.  Criehton,  and  C.  K.  Bonestell,  for  Petitioner. 
H.  A.  Savage,  for  Respondents. 

BURNETT,  J. — This  is  a  motion  to  tax  costs  in  an  original 
proceeding  in  this  court  for  a  writ  of  mandate.  A  demurrer 
to  the  petition  was  sustained  and  the  peremptory  writ  was 
denied.  All  the  items  specified  in  the  memorandum  of  costs 
filed  therein  include  and  relate  to  disbursements  made  on  the 
taking  of  depositions  of  several  witnesses  on  behalf  of  re- 
spondents. 

It  is  well  settled  that  the  right  to  recover  costs  is  a  matter 
of  statutory  regulation  and,  in  the  absence  of  a  statute,  no 
costs  can  be  recovered. by  either  party.  {Williams  v.  Atchi- 
son etc.  Ry,  Co.,  156  Cal.  140,  [134  Am.  St.  Rep.  117,  19  Ann. 
as  Cal.  App.— ae 
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Cas.  1260,  103  Pac.  885] ;  Bond  v.  Uwited  BaMroads  of  San 
Francisco,  20  Cal.  App.  124,  [128  Pac.  786].) 

Sections  1022  and  1033  of  the  Code  of  Civil  Procedure  au- 
thorize the  recovery  of  costs  in  a  case  like  this,  and  the  expense 
of  taking  a  deposition,  if  necessarily  and  legally  incurred,  is 
within  the  contemplation  of  said  provisions.  {Naylor  v. 
Adams,  15  Cal.  App.  353,  [114  Pac.  997].)  But,  to  make 
the  expense  in  taking  it  chargeable  against  the  losing  party, 
the  deposition  must,  of  course,  be  authorized  by  the  statute. 
As  to  that  the  particular  provision  of  the  law  applicable 
here  is  section  2021  of  the  Code  of  Civil  Procedure,  as  follows : 
**The  testimony  of  a  witness  in  this  state  may  be  taken  by 
deposition  in  an  action  at  any  time  ...  in  a  special  proceed- 
ing after  a  question  of  fact  has  arisen  therein,"  etc. 

An  application  for  a  writ  of  mandate  is  undoubtedly  a 
** special  proceeding"  and  at  the  time  the  depositions  herein 
were  taken  it  is  shown  that  there  had  been  no  appearance  by 
respondents,  and  no  issue  of  law  or  fact  was  presented  until 
the  demurrer  and  answer  were  filed  at  the  time  the  order  to 
show  cause  was  heard,  some  two  weeks  after  said  expense  was 
incurred. 

It  is  entirely  clear,  therefore,  that  the  said  costs  are  not 
legally  chargeable  against  petitioner  and  all  the  itemsspecified 
in  the  cost  bill  filed  herein  should  be  and  are  disallowed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1363.     Second  Appellate  IMstrict.— December  3,  1913.] 

PEATLAND  REALTY  COMPANY  (u  Corporation),  Appel- 
lant, V.  J.  H.  EDWARDS,  Respondent. 

Sale  of  Jack— Construction  op  Contract— C!ondition  Precedent  to 
Consummation  of  Sale — Death  of  Animal. — Under  a  contract 
providing  that  the  "first  party  has  sold  unto  the  second  parties," 
for  a  valuable  consideration,  a  certain  jack  "upon  the  following 
conditions,  possession  of  jack  to  pase  to  second  parties  at  once. 
First  partj  guarantees  jack  to  serve  mares  and  to  get  at  least 
eixtj  (60%)  of  stock  served  the  first  jear  with  foal.     In  case  of 
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failure  in  either  of  foregoing  provisions  first  party  agrees  to  but- 
render  to  second  parties  their  notes  upon  return  of  said  jack,  this 
contract  -to  be  liberally  construed  so  as  to  protect  the  rights  and 
interests  of  the  parties  hereto,"  the  provision  that  the  jack  should 
get  sixty  per  cent  of  the  mares  served  with  foal  is  a  condition 
precedent  upon  the  performance  of  which  the  consummation  of  the 
sale  depends;  and  where  the  jack  dies  within  the  year,  without  the 
fault  of  the  second  parties,  and  fails  between  tW  time  of  delivery 
of  possession  and  death  to  get  more  than  thirty-eight  per  cent  of 
the  stock  served  with  foal,  the  second  parties  may  set  up  these 
facts  as  a  defense  to  an  action  on  the  purchase-money  notes. 

Id. — Mkanino  of  Word  "Sold" — Executoey  Ageeemknt. — While  the 
word  "sold"  primarily  means  a  consummated  sale  passing  title, 
such  meaning  is  controlled  by  the  context,  which  here  clearly  indi- 
cates an  executory  agreement  not  intended  to  transfer  title,  except 
«ipon  the  performance  of  the  condition  specified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Orange 
County.    Z.  B.  West,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

B.  E.  Tarver,  and  H.  C.  Head,  for  Appellant. 

E.  E.  Keech,  and  John  N.  Anderson,  for  Respondent. 

SHAW,  J. — ^Defendant  and  two  others  purchased  from 
plaintiff  a  jack  for  the  agreed  price  of  which  each  of  them 
executed  his  note  to  plaintiff  in  the  sum  of  $433.33.  The  ac- 
tion is  against  defendant  to  recover  upon  the  note  so  made 
by  him  to  plaintiff.  The  answer  admits  the  making  of  the 
note  and  nonpayment  thereof,  and  as  a  separate  defense  sets 
up  a  contract  alleged  to  have  been  made  at  the  same  time  and 
as  a  part  of  the  same  transaction  in  which  the  note  was  signed 
and  delivered,  which  contract  is  as  follows : 

**An  agreement,  made  this  15th  day  of  February,  1906,  be- 
tween the  Peatland  Realty  Company,  a  corporation,  with 
principal  place  of  business  at  Smeltzer,  Orange  Co.,  Califor- 
nia, party  of  the  first  part,  and  Robert  McClintock,  J.  H. 
Edwards  and  M.  C.  Cole,  all  of  the  same  place,  parties  of  the 
second  part, 

**Witnesseth:  That  for  a  valuable  consideration  and  the 
covenants  hereinafter  mentioned,  first  party  has  sold  unto 
second  parties  a  Blue  Jack  about  seven  years  old  for  Thirteen 
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Hundred  Dollars  ($1300)  upon  the  following  conditions,  pos- 
session of  Jack  to  pass  to  second  parties  at  once. 

**  First  party  guarantees  Jack  to  serve  mares  and  to  get  at 
least  sixty  (60%)  of  stock  served  the  first  year  with  foal.  In 
case  of  failure  in  either  of  foregoing  provisions  first  party 
agrees  to  surrender  to  second  parties  their  notes  upon  return 
of  said  Jack,  this  contract  to  be  liberally  construed  so  as  to 
protect  the  rights  and  interests  of  the  parties  hereto. 

**  Signed  and  sealed  the  day  and  year  first  above  written. 
"Robert  McClintock,  J.  H.  Edwards,  M.  C.  Cole. 
"Peat  Land  Realty  Company, 

(Seal)  "  Per  W.  T.  Clark,  Pres. ' ' 

It  is  further  alleged  that  on  February  15,  1906,  possession 
of  the  jack  was  delivered  to  said  defendants  and  his  associates ; 
that  it  was  properly  cared  for  and  used  in  the  service  of  mares 
during  the  entire  breeding  season  and  up  to  December  15, 
1906,  on  which  date,  without  fault  of  defendant  or  either  of 
the  other  parties  having  said  jack  in  charge,  it  died,  of  which 
fact  plaintiff  had  notice  but  failed  to  surrender  to  defendant 
his  note;  "that  said  jack  during  said  time  from  February  15, 
1906,  to  December  15,  1906,  failed  to  get  sixty  per  cent  of  the 
stock  served  with  foal,  and  did  not  get  more  than  thirty-eight 
per  cent  with  foal." 

An  order  of  the  court  overruling  a  general  demurrer  inter- 
posed by  plaintiff  to  the  answer,  presents  the  sole  question 
on  appeal. 

In  our  opinion,  the  provision  that  the  jack  should  get  sixty 
per  cent  of  the  mares  served  with  foal  was  a  condition  prece- 
dent upon  the  performance  of  which  the  consummation  of  the 
sale  depended.  As  here  used,  the  word  "upon"  indicates  a 
state  of  dependence.  {Welch  v.  Matthews,  98  Mass.  131; 
PoweU  v.  Dayton,  S.  &  (?.  R.  Co.,  14  Or.  356,  [12  Pac.  665].) 
The  statement  in  the  agreement  that  plaintiff  had  sold  the 
jack  to  defendant  upon  the  conditions  named,  clearly  implies 
that  the  sale  thereof  was  dependent  upon  performance  of  the 
conditions,  and  the  insertion  therein  of  the  clause  (wholly 
unnecessary  if  it  was  a  consummated  sale),  "possession  of 
jack  to  pass  to  second  parties  at  once,''  indicates  that  the 
parties  understood  that  title  was  not  to  pass  but  should  re- 
main in  the  seller  until  the  performance  of  the  condition. 
The  case  is  similar  to  one  where  by  an  order  of  court  a  party 
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is  given  the  right  to  plead  on  payment  of  costs.  Payment  is 
a  condition  precedent  to  .the  exercise  of  such  right  to  plead. 
(Sands  v.  M'Clelan,  6  Cow.  (N.  Y.)  582.)  If  we  are  correct 
in  this  conclusion,  it  must  follow,  since  under  section  1439  of 
the  Civil  Code,  **  before  any  party  to  an  obligation  can  re- 
quire another  party  to  perform  any  act  under  it,  he  must  fulfill 
all  conditions  precedent  thereto  imposed  upon  himself,"  that 
the  answer  constitutes  a  suflScient  defense,  for  performance 
of  the  condition  precedent  upon  which  the  consummation  of 
the  sale  depended  was  never  fulfilled,  and  title  to  the  jack 
being  vested  in  plaintiff  and  it  having  died  without  fault  of 
defendant  or  his  associates,  they  were  in  no  wise  responsible 
for  its  loss.  While  it  is  true,  as  contended  by  appellant,  that 
the  word  **sold"  primarily  means  a  consummated  sale  pass- 
ing title,  such  meaning  is  controlled  by  the  context,  which 
here  clearly  indicates  an  executory  agreement  not  intended 
to  transfer  title,  save  and  except  upon  the  performance  of 
the  condition  specified.  {Christ ensen  v.  Cram,  156  Cal.  633, 
[105  Pac.  650] ;  Potts  Drug  Co,  v.  Benedict,  156  Cal.  322, 
1104  Pac.  432].)  Defendant  was  not  seeking  a  rescission  of 
the  contract,  as  suggested  by  arppellant,  but  seeking  to  enforce 
The  contract  in  accordance  with  its  terms, — namely :  that  the 
jack  having  failed  to  perform  the  conditions,  upon  which 
performance  the  sale  was  contingent,  he  demanded  a  surrender 
of  the  note  evidencing  the  purchase  price  thereof. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1323.    Second  Appellate  District.— December  3,  1913.] 

GEORGE  P.  HOFPECKER,  Appellant,  v.  BOARD  OP 
SUPERVISORS  OP  LOS  ANGELES  COUNTY  et  al., 
Respondents. 

Municipal  Corporation — Pboceedino  to  Incokporati — Petition  op 
Electors — Aphdavits  as  to  Signatures. — In  proceedings  for  the 
incorporation  of  a  city  of  the  sixth  class,  the  affidavit  of  three  quali- 
fied electors,  filed  with  the  petition,  certifying  the  genuineness  of 
the  signatures  to  the  petition  of  more  than  fifty  of  the  qualified 
electors  of  the  county  residing  within  the  proposed  limits,  is  prima 
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fcLcie  evidence  of  the  requisite  number  of  signers;  and  if  no  other 
evidence^  is  presented  to  or  considered  hj  the  board  of  supervisors, 
it  is  bound  to  determine  that  it  has  jurisdiction  to  make  its  order, 
so  far  as  such  jurisdiction  depends  upon  the  number  of  qualified 
electors  signing  the  petition. 

lb. — ^WwT  OF  Bevikw — Questions  That  may  be  Considered. — In  pax>- 
eeedings  for  a  writ  to  review  the  action  of  the  board  of  super- 
visors in  granting  such  petition,  the  court  cannot  take  into  con- 
sideration knj  facts'other  than  those  which  would  appear  in  a  return 
by  the  board  showing  the  record  of  the  proceedings  before  it;  and 
in  this  case  the  return  would  show  that  the  petition  was  signed  bj 
the  requisite  number  of  qualified  electors,  and  therefore  the  alleged 
want  of  jurisdiction  upon  the  ground  of  defect  in  number  of  quali- 
fied electors  could  not  be  made  to  appear  in  this  proceeding. 

Id. — Notice  op  Petition — Publication  por  Two  Weeks. — The  publicar 
tion  of  the  petition  for  incorporation,  reciting  that  the  same  will 
be  presented  on  September  twentieth,  in  the  issues  of  September 
thirteenth  and  twentieth  of  a  weekly  newspaper,  is  a  sufficient  publi- 
cation for  two  weeks,  and  fulfills  the  requirements  of  the  statute. 

Id. — PuBUCATiON  Once  a  Week — Daily  or  Weekly  Newspaper. — A 
requirement  that  a  notice  be  published  for  a  designated  number  of 
weeks  in  some  newspaper  published  in  the  county  is  fully  satisfied 
by  a  publication  once  each  week  for  the  designated  number  of  weeks 
in  a  daily  newspaper  published  in  the  county.  The  same  is  true 
when  the  newspaper  is  only  of  weekly  publication. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  dismissing  plaintiff's  petition  and  the  writ 
of  review  issued  herein.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Donovan,  and  William  B.  Ogden,  for  Appellant. 

J.  D.  Fredericks,  District  Attorney,  Byron  Hanna,  Chief 
Deputy  District  Attorney,  A.  J.  Hill,  Deputy  District  Attor- 
ney, Geo.  S.  Hupp,  and  Frank  E.  Hill,  for  Respondents. 

CONREY,  P.  J. — The  appeal  herein  is  from  an  order  made 
and  entered  in  the  above-named  superior  court  dismissing 
plaintiff's  petition  and  the  writ  of  review  issued  in  the  above- 
entitled  cause. 

It  appears  from  the  petition  that  on  October  25,  1912,  the 
board  of  supervisors  of  Los  Angeles  County  granted  the 
prayer  of  the  petitioners  in  certain  proceedings  incident  to 
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the  proposed  incorporation  of  a  city  of  the  sixth  class,  to  be 
known  as  the  city  of  Manhattan,  and  ordered  an  election  to 
be  held  on  November  25,  1912,  for  the  purpose  of  determin- 
ing whether  said  proposed  city  should  become  incorporated. 
The  petition  of  the  plaintiff  herein  was  filed  on  November 
20,  1912,  and  the  writ  was  on  that  day  issued  and  made  re- 
turnable on  November  23,  1912.  It  was  on  this  last-named 
date  that,  in  response  to  a  motion  of  defendants,  the  court 
made  the  order  from  which  the  appeal  is  taken. 

In  substance,  the  claims  of  the  plaintiff  are  that  the  board 
of  supervisors  was  without  jurisdiction  to  order  said  elec- 
tion, and  that  said  want  of  jurisdiction  resulted  from  the  fol- 
lowing facts,  namely.:  1.  That  less  than  fifty  qualified  electors 
of  the  county  resident  within  the  limits  of  the  proposed  incor- 
poration were  signers  of  the  petition  for  incorporation ;  and, 
2.  That  the  petition  for  incorporation  had  not  been  published 
for  at  least  two  weeks  before  the  time  at  which  the  same  was 
to  be  presented  to  the  board.  Two  other  alleged  defects  in 
the  proceedings  are  mentioned  in  the  petition,  but  as  these 
are  obviously  without  merit  and  are  not  discussed  in  the  briefs, 
they  do  not  require  further  attention  here. 

One  of  the  grounds  of  the  motion  to  quash  or  set  aside  the 
writ  and  the  petition  herein  was  that,  for  reasons  stated  in 
the  motion,  the  case  is  not  one  wherein  a  writ  of  certiorari 
properly  issued.  In  a  similar  case  the  supreme  court  said: 
**It  may  be  conceded,  but  only  for  the  purposes  of  this  case, 
that  the  board  of  supervisors,  in  determining  that  a  proper 
petition  has  been  so  presented,  supported  by  a  proper  affidavit 
that  notice  was  published,  acts  judicially,  or  at  least  quasi 
judicially,  and  that  its  determination  upon  these  matters  is 
therefore  subject  to  review."  {Borchard  v.  Board  of  Super- 
visors, 144  Cal.  10,  [77  Pac.  708].)  We  shall  here  make  the 
same  concession  or  assumption  and  proceed  to  determine 
whether  the  writ  is  maintainable  on  the  facts  of  this  case. 

The  transcript  herein  contains  a  copy  of  the  affidavit  of 
publication  of  notice  of  the  petition  for  incorporation,  includ- 
ing the  petition  itself  and  the  statutory  affidavit  of  three 
qualified  electors  certifying  the  genuineness  of  the  signatures 
to  the  petition.  Said  documents  last  named  were  on  file  with 
the  board  of  supervisors  prior  to  the  time  when  it  ordered  the 
election.    The  transcript  does  not  definitely  show  that  said 
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papers  on  file  in  the  oflSce  of  the  board  of  supervisors  were 
before  the  court  as  a  part  of  the  respondents'  return  on  the 
writ  of  review  at  the  hearing  on  November  23,  1912 ;  but  the 
petition  herein  refers  to  said  petition  for  incorporation  and 
said  aflSdavit  of  publication  and  incorporates  some  of  the 
contents  thereof.  This  fact,  together  with  the  fact  that  the 
briefs  herein  assume  said  affidavit  and  copy  of  petition  as  a 
part  of  the  record  on  appeal,  will  reasonably  authorize  us  to 
make  the  same  assumption. 

It  appears  then  that  the  board  of  supervisors,  in  granting 
said  petition  for  the  calling  of  an  election  to  determine  whether 
the  proposed  city  should  become  incorporated,  had  before  it 
a  petition  duly  verified  as  the  petition  of  more  than  fifty 
of  the  qualified  electors  of  the  county  residing  within  the 
proposed  limits.  The  affidavit  filed  with  the  petition  was 
prima  facie  evidence  of  the  requisite  number  of  signers. 
(Municipal  Corporations  Act  of  1883,  [Stats.  1883,  p.  94], 
sec.  2,  as  amended  in  1889;  Stats.  1889,  p.  371.)  It  does  not 
appear  that  any  other  evidence  was  considered  by  the  board 
or  presented  to  it  for  consideration.  Upon  the  facts  thus  pro- 
duced before  the  board  it  determined,  and  was  bound  to 
determine,  that  it  had  jurisdiction  to  make  its  order,  so  far 
as  such  jurisdiction  depended  upon  the  number  of  qualified 
electors  signing  the  petition.  In  this  proceeding  for  a  writ  of 
review  the  court  cannot  take  into  consideration  any  facts 
other  than  those  which  would  appear  in  a  return  by  the  board 
of  supervisors  showing  the  record  of  the  proceedings  before 
it.  The  facts  being  as  above  stated,  the  return  would  show 
that  the  petition  was  signed  by  the  requisite  number  of  qual- 
ified electors,  and  therefore  the  alleged  want  of  jurisdiction 
upon  the  ground  of  defect  in  number  of  qualified  electors 
could  not  be  made  to  appear  in  this  proceeding. 

The  only  other  contention  on  behalf  of  plaintiff  is  that-  the 
notice  that  the  petition  would  be  presented  on  September  30, 
1912,  was  not  published  for  two  weeks  prior  to  the  meeting 
of  that  date.  The  petition  herein  admits  and  the  aflBdavit  of 
publication  shows  that  the  notice  was  published  on  September 
13,  and  on  September  20,  1912,  in  a  newspaper  published 
weekly  at  the  city  of  Redondo  in  said  county  of  Los  Angeles. 
This  was  a  sufiicient  publication  for  two  weeks  and  fulfills  the 
requirements  of  the  statute.    ^*It  is  settled  in  this  state  that 
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a  requirement  that  a  notice  be  published  for  a  desi^ated 
number  of  weeks  in  some  newspaper  published  in  the  county 
is  fully  satisfied  by  a  publication  once  each  week  for  the 
designated  number  of  weeks  in  a  daily  newspaper  published 
in  the  county."  {Sherwood  v.  Wallin,  154  Cal.  735,  [99  Pac. 
191].)  Of  course,  the  same  is  true  when  the  newspaper  is 
only  of  weekly  publication.  None  of  the  decisions  cited  by 
appellant  are  in  conflict  with  the  rule  thus  stated. 
The  order  appealed  from  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1143.    Second  Appellate  District.— December  8,  1913.] 

W.  E.  SMILEY  et  al.,  Respondents,  v.  JOHN  W.  WATSON, 
Defendant;  ELLA  W.  BAKER  et  al..  Appellants. 

Pbomissc«t  Non — Promise  of  Payee  to  Ai>vance  Monet  to  Build 
House — Breach  of  Agreement — Failure  of  .Consideration — Ac- 
tion TO  Cancel  Note. — Where  a  promissory  note,  secured  by  a  deed 
of  trust  and  proridin^  that  on  default  in  payment  of  interest  the 
whole  sum  of  principal  and  interest  shall  immediately  become  due 
at  the  option  of  the  holder,  is  executed  on  the  oral  agreement  of 
the  payee  to  advance  the  money  specified  therein  to  the  makers  in 
certain  installments  as  the  erection  of  a  house  by  them  progresses, 
and  the  payee  advances  only  a  small  part  of  the  money  called 
for  by  the  noite  and  transfers  the  note  before  maturity  and  for 
value  to  one  without  notice,  the  makers  can  maintain  a  suit  to 
cancel  the  note  and  deed  of  trust. 

Id.— Negotiability  of  Note— Option  of  Holder  to  Declare  Due  on 
Defaui/t  in  Payment  of  Interest. — Such  note,  secured  by  a  deed 
of  trust  and  due  in  three  years  with  interest  payable  quarterly,  is 
rendered  non-negotiable  by  the  clause  "should  the  interest  not  be 
paid  when  due,  then  the  whole  sum  of  principal  and  interest  shall 
become  immediately  due  and  payable  at  the  option  of  the  holder  of 
this  note." 

Id.— Cancellation  of  Instruments — Tender  oSr  Money  Eeceived. — In 
this  action  by  the  makers  to  have  the  note  and  deed  of  trust  can- 
celed, the  payment  by  the  plaintiffs  into  court,  at  the  time  of  bring- 
ing suit,  of  the  small  amount  of  money  received  by  them  from  the 
payee,  to  abide  the  result  of  the  action,  is  a  sufficient  compliance 
with  subdivision  2  of  section  1691  of  the  Civil  Code  relating  to 
restoration  on  ifiscission. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     K.  S.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jones  &  Evans,  for  Appellants. 

M.  M.  Ferguson,  and  Paul  E.  Ussher,  for  Respondents. 

SHAW,  J. — On  January  24,  1911,  plaintiffs  negotiated 
from  defendant  Watson  a  loan  of  one  thousand  one  hundred 
dollars  with  which  to  erect  a  dwelling-house  upon  a  lot 
owned  by  them^  it  being  orally  agreed  that  the  money  so  bor- 
rowed should  be  paid  and  advanced  by  Watson  as  the  work 
progressed  upon  the  building, — ^namely:  one- fourth  thereof 
when  the  dwelling  was  boarded  in ;  one-fourth  when  plastered ; 
one-fourth  at  the  time  when  notice  of  completion  was  filed, 
and  the  balance  thirty-five  days  after  the  filing  of  said  notice 
of  completion.  Thereupon,  on  said  twenty-fourth  day  of 
January,  1911,  plaintiffs  made  and  delivered  to  Watson  their 
promissory  note  as  follows: 
'*$1100.00. 

**Los  Angeles,  Cal.,  January  24th,  1911. 

**  Three  years  after  date,  for  value  received,  we  or  either  of 
us  promise  to  pay  John  W.  Watson,  or  order,  at  Los  Angeles, 
California,  the  sum  of  eleven  hundred  dollars,  with  interest 
at  the  rate  of  twelve  per  cent  per  annum  from  date  until 
paid,  interest  payable  quarterly,  and  if  not  so  paid,  to  be 
compounded  quarterly  and  bear  the  same  rate  of  interest  as 
the  principal ;  and  should  the  interest  not  be  paid  when  due, 
then  the  whole  sum  of  principal  and  interest  shall  become 
immediately  due  and  payable  at  the  option  of  the  holder  of 
this  note.  Principal  arid  interest  payable  in  gold  coin  of  the 
United  States.  This  note  is  secured  by  a  deed  of  trust  to  the 
Title  Guarantee  &  Trust  Company  (a  corporation)  of  Los 
Angeles,  California,  and  may  be  registered  when  accompanied 
with  the  deed  of  trust  duly  recorded  on  presentation  at  the 
company's  office. 

''TniUB  NoppEB  Smh/BY, 
/'William  E.  Smilby." 
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And  at  the  same  time  they  made  and  delivered  to  defendant 
corporation  a  deed  of  trust  conveying  to  said  corporation  as 
trustee  the  real  estate  therein  described,  as  security  for  the 
payment  of  said  promissory  note,  as  well  as  to  secure  the  per- 
formance of  other  conditions  contained  in  said  deed  of  trust. 
On  January  27th  following,  Watson  sold  and  transferred 
the  note  to  defendant  Ella  W.  Baker,  who  took  the  same  for 
value  and  without  notice  of  the  fact  that  plaintiffs  had  not 
received  any  part  of  the  amount  of  money  specified  in  said 
note.  On  February  7,  1911,  plaintiffs  commenced  the  erec- 
tion of  the  house,  and  on  the  seventeenth  day  of  March, 
1911,  the  same  was  fully  boarded  in.  On  March  22,  1911, 
and  after  plaintiffs  had  knowledge  of  the  transfer  of  the 
note  to  Baker,  they  received  from  Watson  the  sum  of  seventy- 
five  dollars,  which  was  all  that  plaintiffs  ever  received  in 
consideration  of  the  making  of  said  note  and  deed  of  trust. 
Thereafter,  by  reason  of  plaintiffs'  default  in  the  payment  of 
interest  on  said  note,  appellant  Baker  threatened  to  exercise 
her  option  to  declare  the  whole  sum  mentioned  therein  due 
and  sue  to  foreclose  same;  whereupon  plaintiffs  brought  this 
action  to  have  the  note  and  deed  of  trust  delivered  up  and 
canceled  and  to  compel  a  reconveyance  of  the  property  so 
by  them  conveyed  to  said  corporation  as  trustee,  and  at  the 
same  time  paid  into  court  the  sum  of  seventy-five  dollars,  so 
received  by  them  from  Watson,  to  be  paid  to  him  upon  the 
order  of  the  court.  Judgment  went  for  plaintiffs,  from  which 
defendants  Ella  W.  Baker  and  the  corporation  appeal. 

Appellants  insist:  1.  That  there  was  no  failure  of  consid- 
eration for  the  note  and  trust-deed;  2.  Conceding  such  fail- 
ure, the  note  was  negotiable,  acquired  by  defendant  Baker 
before  maturity  in  good  faith  and  for  value,  and  hence  not 
subject  to  the  defense  of  want  of  consideration ;  and,  3.  Plain- 
tiffs were  not  entitled  to  maintain  the  action  for  the  reason 
that,  prior  to  the  bringing  of  suit,  they  had  not  as  a  condi- 
tion of  rescission  returned  to  Watson  the  seventy-five  dollars. 
In  support  of  the  first  proposition,  appellants  cite  the  case 
of  Lawrence  v.  Gayetty,  78  Cal.  126,  [12  Am.  St.  Rep.  29, 
20  Pac.  382],  wherein  it  was  held  that  where  an  unqualified 
conveyance  is  made  upon  consideration  of  a  promise  to  per- 
form certain  work  and  place  certain  improvements  upon  the 
property  conveyed  and  pay  the  purchase  price  in  the  future, 
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there  can,  in  the  absence  of  fraud,  be  no  cancellation  of  the 
deeds  for  failure  to  make  such  payment.  Such,  however,  is 
not  this  case.  The  promise  on  the  part  of  plaintiffs  to  pay 
the  one  thousand  one  hundred  dollars  in  accordance  with  the 
terms  of  the  note  was  evidenced  by  writing,  while  the  promise 
on  the  part  of  Watson  to  advance  to  plaintiffs  the  one  thou- 
sand one  hundred  dollars  in  consideration  of  the  promise 
contained  in  the  note,  as  the  building  of  the  house  progressed, 
was  oral.  The  contract  as  to  both  was  executory,  while  in 
the  case  cited  title  to  the  property  was  transferred  by  an  un- 
qualified conveyance.  In  Briggs  v.  Crawford,  162  Cal.  124, 
[121  Pac.  381],  the  facts  of  which  are  similar  to  those  in  the 
case  at  bar,  it  was  said:  ** Where  a  consideration  for  a  mort- 
gage fails  in  whole  or  in  part  that  fact  is  the  essential  matter 
to  be  established  ...  in  a  cause  like  the  one  at  bar.  Whether 
the  failure  is  due  to  breach  of  a  written  or  a  verbal  agreement 
is  immaterial.'*  It  would  be  indeed  a  monstrous  proposition 
to  hold  that  one  who  has  secured  from  another  a  promissory 
note  in  consideration  that  he  should  advance  the  money  speci- 
fied therein  upon  the  performance  of  certain  conditions  by  the 
maker  thereof,  and  after  such  performance,  could  withhold 
payment  of  the  money  and  enforce  payment  of  the  note  in 
accordance  with  its  terms. 

In  support  of  the  second  proposition,  that  the  note  is 
negotiable,  appellants  insist  that  the  giving  of  a  mortgage  to 
secure  payment  does  not  affect  the  negotiability  of  a  note, 
citing  the  case  of  McDonald  v.  Randall,  139  Cal.  246,  [72  Pac. 
997],  which  holds  that  the  giving  of  a  mortgage  to  secure  the 
payment  of  a  negotiable  promissory  note  does  not  affect 
its  negotiability.  This,  however,  is  in  direct  conflict  with  the 
case  of  Meyer  v.  Weber,  133  Cai.  681,  [65  Pac.  1110]  ;  Briggs 
V.  Crawford,  162  Cal.  129,  [121  Pac.  381] ;  and  National 
Hardwood  Co.  v.  Sherwood,  165  Cal.  1,  [130  Pac.  881] ;  in 
which  last  case  it  is  said  **the  McDonald  case  cannot  be  con- 
sidered as  a  decision  overrrling  Meyer  v.  Weber,"  and  fur- 
ther, **it  appears  to  be  settled  by  the  decisions  of  this  court 
that  where  a  note  is  secured  by  a  mortgage  on  land,  both  being 
executed  at  thei  same  time,  or  as  parts  of  one  transaction,  the 
note,  although  negotiable  in  form,  is  not  negotiable  in  law, 
where  the  purchaser  takes  it  with  knowledge  of  the  existence 
of  the  mortgage.''    In  the  Meyer- Weber  case  the  court  held 
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that  the  note  and  mortgage  constituted  one  transaction,  and 
under  the  provisions  of  section  1642  of  the  Civil  Code,  they 
must  be  construed  together*  While  the  note  involved  in  that 
case  did  not  so  provide,  the  mortgage  given  to  secure  the 
same  contained  a  provision  to  the  effect  that  in  case  of  de- 
fault in  the  payment  of  any  installment  of  interest,  payable 
before  the  maturity  of  the  note  as  therein  provided,  the 
payee  might  at  his  option  declare  the  principal  due  im- 
mediately. The  court  held  that  such  cause  so  inserted 
in  the  mortgage  was  obnoxious  to  the  provisions  of  section 
3088  of  the  Civil  Code,  as  follows:  **A  negotiable  instrument 
must  be  made  payable  in  money  only  and  without  any  condi- 
tion not  certain  of  fulfillment,  except  that  it  may  provide 
for  the  payment  of  attorney's  fees  and  costs  of  suit,  in  case 
suit  be  brought  thereon  to  compel  the  payment  thereof"; 
and  also  violated  the  provisions  of  section  3093,  in  that  it 
constituted  a  contract  other  than  one  specified  in  the  article 
containing  these  sections.  The  note  here  involved  is  due  three 
years  after  date,  with  interest  payable  quarterly,  and  contains 
the  provision  that,  "should  the  interest  not  be  paid  when 
due,  then  the  whole  sum  of  principal  and  interest  shall  be- 
come immediately  due  and  payable  at  the  option  of  the  holder 
of  this  note.'*  We  are  unable  to  distinguish  a  transaction 
where  such  a  clause  is  inserted  in  the  note  from  one  wherein 
it  is  omitted  from  the  note,  but  inserted  in  the  mortgage  con- 
strued with  and  considered  as  a  part  of  the  note.  If  in  the 
latter  case  it  renders  the  note  non-negotiable,  its  insertion  in 
the  note  itself  must  for  like  reasons  have  like  effect.  The 
weight  of  authority  elsewhere  supports  the  contrary  view, 
and  we  would  be  reluctant,  by  reason  of  the  importance  of 
the  question  as  affecting  the  commercial  interest,  in  following 
the  doctrine  announced  in  Meyer  v.  Weber  were  it  not  for 
the  fact  that  in  the  late  case  of  National  Hardwood  Co.  v. 
8hef*wood,  165  Cal.  1,  [130  Pac.  881],  the  supreme  court  sitting 
in  Bank  reiterated  the  doctrine  and  reasserted  that  such  pro- 
vision contained  in  a  mortgage,  but  omitted  from  the  note, 
is  obnoxious  to  section  3088  of  the  Civil  Code,  and  renders 
the  note  non-negotiable.  While  the  note  in  question  in  terms 
fixes  a  time  certain  when  it  will  mature,  such  specified  time 
is  qualified  and  rendered  uncertain  by  the  contingency  due 
not  only  to  the  uncertainty  as  to  whether  or  not  the  maker 
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will  default  in  the  payment  of  interest  quarterly,  but,  in  case 
he  does,  whether  the  holder  will  exercise  his  option  to  declare 
the  principal  due.  Upon  the  authorities  cited,  we  are  con- 
strained to  hold  that  under  the  provisions  of  sections  3088  and 
3093  of  the  Civil  Code,  the  insertion  in  the  note  of  the  clause 
giving  the  holder  thereof  the  right  at  his  option,  in  case  the 
maker  failed  to  pay  the  interest  quarterly,  to  declare  the  prin- 
cipal due  and  payable  before  the  time  specified  for  the  mar 
turity  of  the  note,  rendered  it  non-negotiable.  Counsel  in 
arguing  the  case  have  assumed  that  the  law  applicable  to  a 
note  secured  by  a  mortgage  is  likewise  applicable  where  the 
security  given  is  by  deed  of  trust.  While  the  distinction  be- 
tween the  two  instruments  is  obvious,  since  in  reducing  the 
security  the  provisions  of  section  726  of  the  Code  of  Civil 
Procedure,  with  reference  to  procedure,  have  no  application 
to  the  deed  of  trust,  our  view  renders  it  unnecessary  to  enter 
upon  the  discussion  of  a  subject  not  presented  either  by  brief 
or  oral  argument. 

Under  the  circumstances  shown,  the  action  on  the  part  of 
plaintiflEs  at  the  time  of  bringing  the  suit  in  paying  the 
seventy-five  dollars  so  received  from  Watson  into  court  to 
abide  the  result  of  the  suit,  fully  satisfied  subdivision  2  of 
section  1691  of  the  Civil  Code,  which  provides  that  the  party 
seeking  to  rescind  shall  **  restore  to  the  other  party  everything 
of  value  which  he  has  received  from  him  under  the  contract ; 
or  must  offer  to  restore  the  same,  upon  condition  that  sudi 
party  shall  do  likewise,  unless  the  latter  is  unable  or  positively 
refuses  to  do  so."  Moreover,  no  objection  based  upon  such 
ground  was  interposed  by  pleadings  or  otherwise  in  the  trial 
court,  and  defendants  should  not  be  heard  when  urging  it 
for  the  first  time  on  appeal. 

The  judgment  is  aflBrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[av.  No.  1284.    Firat  Appellate  Diatrict.—December  4,  1913.] 

In  the  Matter  of  the  Estate  of  IDA  OLIVE  HODGDON, 
Deceased.  In  the  Matter  of  the  Contest  of  the  Will  of 
said  Decedent,  by  Samuel  B.  Crooks;  SAMUEL  R. 
CROOKS,  Contestant  and  Appellant,  v.  HERBERT  F. 
HODGDON,  Individually  and  as  Executor,  etc.,  Re- 
spondent. 

Wnjr— Undue  Inpluencb  as  Ground  fob  Kitocation  of  Probate— Sup- 
FiciENCY  OF  Evidence. — In  this  proceediDg  for  the  revocation  of  the 
probate  of  a  will  on  the  ground  of  undue  influence,  the  evidence 
presented  by  the  contestant  falls  far  short  of  measuring  up  to  the 
degree  of  proof  required  to  establish  undue  influence,  or  requisite  to 
have  warranted  the  lower  court  in  submitting  the  issue  to  a  jury ;  and 
for  these  reasons  the  motion  of  the  respondent  for  a  nonsuit  was 
properly  granted. 

Id. — Undue  Influence — Evidence — Whetheb  Suffictent  to  Wabbant 
CouBT  iiff  OvEBTHROwiNG  WiLL. — Court«  have  neither  the  right  nor 
tho  power  to  overthrow  a  will  on  the  ground  of  undue  influence,  in 
the  absence  of  direct  and  substantial  proof  bringing  the  case  within 
those  well  established  rules  of  law  which  define  undue  influence,  and 
prescribe  the  extent  to  which  the  evidence  in  any  given  case  must 
go  in  order  to  measure  up  to  the  requirements  of  such  definition. 

Id.— What  Constitutes  Undue  Influence  in  Execution  of  Will. — ^Un- 
due influence  consists  in  the  exercise  of  acts  or  conduct  by  which  the 
mind  of  a  testator  ia  subjected  to  the  will  of  the  person  operating 
upon  it;  some  means  taken  or  employed  which  have  the  effect  of 
overcoming  the  free  agency  of  the  testator,  and  constraining  him  to 
make  a  disposition  of  his  property  contrary  to  and  different  from 
what  he  would  have  done  had  he  been  permitted  to  follow  his  own 
inclination  or  judgment. 

Id. — Time  at  Which  Undue  Influence  Exercised. — Courts  must  refuse 
to  set  aside  a  will  upon  the  ground  of  undue  influence,  unless  there 
is  proof  of  a  pressure  which  overpowered  the  mind  and  bore  down 
the  volition  of  the  testator  at  the  very  time  the  will  was  made. 

Id.— Confidential  Relation — Husband  and  Wife — Pbesumption  of  Un- 
due Influence. — Where  a  wife  makes  a  will  in  favor  of  her  husband, 
no  legal  suspicion  of  undue  influence  arises  from  their  confidential 
xelatiooe  so  as  to  impose  on  him  the  burden  of  proving  that  he  has 
not  unduly  influenced  her  in  making  the  will ;  but  such  relation  and 
.  the  opportunity  afforded  thereby  may  be  taken  into  consideration 
with  other  evidence  to  prove  undue  influence  on  his  part. 

Id. — Revocation  of  Probate  of  Will — Motion  fob  Nonsuit — Consider- 
ation of  Evidence. — In  considering  the  evidence  before  the  court 
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on  a  motion  for  nonsuit  in  proceedings  for  the  revocation  of  the 
probate  of  a  will,  the  entire  evidence  presented  is  to  be  viewed  from 
a  point  moe>t  favorable  to  the  contestant,  disregard  is  to  be  had  of 
eontradictorj  evidence,  all  facts  supporting  the  case  of  the  con- 
testant must  be  taken  as  true,  and  all  presumptions  from  the  evidence 
and  all  reasonable  inferences  susceptible  of  being  drawn  therefrom 
must  be  considered  as  facts  proved  in  his  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.     Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Cannon,  and  Paul  C.  Morf,  for  Appellant. 

Charles  W.  Slack,  and  Walter  H.  Linf orth,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  granting 
a  nonsuit  and  denying  the  petition  of  the  contestant  and 
appellant  for  the  revocation  of  the  will  of  Ida  Olive  Hodgdon, 
deceased,  and  also  from  an  order  denying  his  motion  for  a 
new  trial. 

The  petition  of  the  contestant  for  revocation  of  the  will  in 
question  was  based  upon  several  grounds,  but  the  only  one 
of  these  grounds  of  contest  upon  which  evidence  was  presented 
at  the  trial,  and  the  only  ground  urged  upon  this  appeal  why 
such  will  should  have  been  revoked,  and  why  the  order  grant- 
ing a  nonsuit  and  denying  the  petition  of  the  contestant  and 
appellant  for  its  revocation  and  for  a  new  trial,  should  be 
reversed,  is  the  ground  of  undue  influence,  claimed  to  have 
been  exerted  by  Herbert  F.  Hodgdon,  the  husband  of  said 
decedent  and  sole  devisee  under  the  terms  of  said  will,  in  the 
procurement  and  execution  of  the  same. 

Upon  the  trial  the  court  granted  a  motion  for  nonsuit  at 
the  close  of  the  contestant's  case;  and  upon  these  appeals 
this  court  is  asked  to  determine  the  sufficiency  of  the  contestr 
ant's  evidence  to  entitle  him  .to  have  the  case  go  to  a  jury 
upon  the  sole  issue  upon  which  the  evidence  was  presented 
as  above  set  forth. 

The  following  summary  of  the  evidence,  which  must  be 
necessarily  much  compressed  in  order  to  come  within  the 
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proper  limits  of  an  opinion,  will  serve  to  show  the  salient 
features  of  this  case: 

Ida  Olive  Crooks  was  the  youngest  child  of  Matthew  and 
Susan  Crooks;  her  father  died  in  1879;  her  mother  died  in 
1894,  when  Ida  Olive  Crooks  was  just  past  21  years  of  age. 
Shortly  thereafter  she  married  Herbert  F.  Hodgdon,  who 
was  about  four  years  her  senior,  and  who  was  then  and  for 
some  time  thereafter  employed  with  the  real  estate  firm  of 
Madison  &  Burke,  and  who  had  no  property  outside  of  his 
earnings  as  an  employee  of  said  firm.  Some  years  after  her 
mother's  death,  Ida  Olive  Hodgdon  came  into  the  possession 
of  an  estate  aggregating  in  value  about  two  hundred  thousand 
doUars,  of  which  about  sixty  thousand  dollars  was  in  cash, 
and  of  which  also  there  was  certain  personal  property  con- 
sisting of  jewels,  laces,  rugs,  bric-a-brac,  and  other  household 
effects,  including  a  number  of  family  portraits  which  had 
come  to  her  out  of  her  mother's  estate  and  which  were 
of  the  appraised  value  of  about  eight  thousand  dollars.  The 
rest  of  the  property  received  from  her  parents  was  real 
estate.  There  were  four  other  children  of  Matthew  and  Susan 
Crooks,  brothers  and  sisters  of  Ida,  all  older  than  she,  who 
also  received  their  due  and  respective  shares  of  real  and  per* 
sonal  property  out  of  their  parents'  estates.  The  relation 
between  Mrs.  Hodgdon  and  these  two  brothers  and  sisters  was 
always  cordial  and  affectionate,  and  such  also  appears  to  have 
been  in  the  main  the  relation  between  her  husband  and  her 
brothers  and  sisters  during  practically  all  her  married  life. 
For  a  time  after  their  marriage  the  young  couple  lived  in 
a  home  in  San  Francisco  which  had  been  purchased  by  her 
prior  to  her  mother's  death,  and  furnished  by  her  mother, 
but  finally  paid  for  out  of  her  share  of  her  mother's  estate. 
Later  Mr.  Hodgdon  gave  up  his  position  with  Madison  & 
Burke,  and  went  with  his  wife  to  Colorado  Springs,  where 
she  went  for  her  health,  which  was  always  delicate ;  and  from 
thence  to  New  York  and  then  to  Los  Angeles ;  and  from  thence 
to  a  desert  resort  for  those  threatened  with  tuberculosis ;  and 
finally  to  Redlands,  where  they  lived  for  some  time  and  up  to 
the  early  part  of  the  year  1902.  The  marriage  between  Mr. 
and  Mrs.  Hodgdon  had  been  a  love  match,  but  this  fact  did 
not  operate  to  prevent  occasional,  and  sometimes  very  bitter 
quarrels  between  them,  due  partly  to  the  fact  that  Mr.  Hodg- 
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don's  habits  were  at  times  such  as  to  give  his  wife  much  offense 
and  pain,  and  partly  also  because  of  the  nervous  spells  of 
Mrs.  Hodgdon  due  to  the  delicate  condition  of  her  health. 
While  they  were  living  at  Redlands  a  discord  arose  between 
them  which  led  to  a  temporary  separation,  Mr.  Hodgdon  leav- 
ing his  wife  there  and  coming  to  San  Francisco,  where  he 
resumed  his  position  with  his-  former  employers.  Mrs. 
Hodgdon  shortly  followed  him,  and  they  became  reconciled, 
going  to  live  at  the  Hotel  Granada  in  San  Francisco.  Here 
also  there  were  occasional  discords  between  the  pair,  during 
which  on  two  different  occasions  the  wife  left  her  husband  in 
much  anger,  and  went  to  the  homes  of  her  sisters,  through 
whose  good  offices  on  each  occasion,  however,  harmony  was 
restored. 

While  they  were  living  in  Redlands,  Mrs.  Hodgdon  made 
a  will,  leaving  her  husband  all  her  property  with  the  exception 
of  the  jewels,  laces,  rugs,  and  bric-a-brac  which  she  had  re- 
ceived from  her  mother,  and  which  she  bequeathed  to  her 
sisters.  Shortly  after  arriving  in  San  Francisco  in  the  early 
part  of  1902,  Mrs.  Hodgdon  visited  the  office  of  Joseph  C. 
Campbell,  Esq.,  and  there  executed  another  will  substantially 
in  the  terms  of  the  former  one.  Neither  of  these  wills  was 
produced  in  court;  but  it  would  seem  that  in  each  of  them 
Mrs.  Hodgdon  had  bequeathed  to  her  husband  all  of  her 
estate  except  the  foregoing  items  of  personal  property,  valued 
at  eight  thousand  dollars,  either  for  life  or  in  fee.  During 
the  several  months  which  succeeded  the  making  of  this  (the 
Campbell)  will  Mrs.  Hodgdon 's  health  was  very  poor;  her 
nervous  state  was  at  times  quite  serious,  and  this  condition 
was  accentuated  both  by  her  quarrels  with  her  husband  and 
by  the  consciousness  that  a  serious  operation  was  impending. 
Such  operation  was  in  fact  performed  about  September  1, 
1902.  After  the  operation  Mrs.  Hodgdon 's  health  for  a  time 
improved,  and  she  lived  until  November,  1906,  when  she  died 
quite  suddenly  at  the  age  of  thirty-two  years.  The  will  in 
question  bears  date  August  29,  1902.  It  is  a  holographic  will 
written  by  the  testatrix  in  evident  accordance  with  a  form 
furnished  by  a  lawyer.  It  is  also  subscribed  by  two  wit- 
nesses, neither  of  whom  was  called  to  testify  as  to  the  circum- 
stances under  which  it  was  made ;  in  fact,  no  evidence  what- 
ever was  presented  showing   the   immediate   circumstances 
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attending  the  making  of  the  will  except  possibly  the  negative 
proof  that  Mr/  Hodgdon  was  not  present  at  the  time  of  its 
execution.  The  undisputed  evidence  shows  that  Mrs.  Hodg- 
don was  a  woman  of  bright  mind,  good  education,  and  a  strong 
will ;  in  fact,  the  proof  makes  it  quite  clear  that  she  was  self- 
willed  and  independent  beyond  the  average  of  wives,  partic- 
ularly in  the  management  and  control  of  her  property  in- 
terests and  affairs.  She  kept  her  own  accounts,  made  her  own 
investments,  and  handled  her  own  funds  in  her  own  name. 
She  consulted  with  her  husband  frequently  regarding  the  buy- 
ing and  selling  of  her  property ;  but  in  the  actual  transactions 
employed  her  own  agents  and  lawyers  and  acted  in  conformity 
with  her  own  judgment.  While  the  relation  between  her 
husband  and  herself  with  respect  to  her  properties  was  in- 
timate and  confidential,  it  nowhere  appears  by  any  affirmative 
proof  that  the  husband  at  any  time  made  any  undue  use  of 
this  relation  to  secure  an  advantage  to  himself  against  either 
her  interest  or  desire;  nor  is  there  to  be  found  in  the  record 
any  proof  that  in  the  making  of  her  final  will  her  husband 
had  any  part,  or  exercised  any  undue  or  other  influence  what- 
ever. The  relation  between  Mr.  Hodgdon  and  the  two  sisters 
of  his  wife,  who  were  the  chief  beneficiaries  other  than  him- 
self under  the  terms  of  her  former  wills,  was  in  the  main 
friendly  to  the  point  of  cordiality;  and  the  elder  of  these, 
Mrs.  Morffrew,  on  more  than  one  occasion  during  the  occur- 
rence of  quarrels  between  Mr.  and  Mrs.  Hodgdon  was  rather 
inclined  to  take  the  side  of  the  former  and  to  hold  her  sister 
to  be  in  the  wrong.  There  is  an  entire  absence  of  evidence 
showing  either  an  attempt  or  desire  on  the  part  of  Mr.  Hodg- 
don to  interfere  with  or  in  anywise  discourage  the  cordial  and 
affectionate  relation  which  at  all  times,  both  before  and  after 
this  will  was  made,  existed  between  his  wife  and  the  members 
of  her  own  family.  During  the  more  than  four  years  which 
intervened  between  the  date  of  the  will  in  question  and  the 
date  of  Mrs.  Hodgdon 's  death,  the  undisputed  evidence  shows 
that  she  had  every  opportunity  to  change  the  terms  of  her 
said  will  if  she  so  desired;  and  while  it  appears  that  during 
that  time  she  spoke  frequently  of  making  other  wills  or  of 
otherwise  disposing  of  her  estate,  there  is  no  pretense  of  a 
showing  that  she  ever  carried  into  effect  such  a  design,  or 
that  she  was  ever  in  any  way  prevented  from  doing  so  by 
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the  influence  of  her  husband  over  her  mind  or  intent.  The 
quarrels  which  Mrs.  Hodgdon  had  with  her  husband  during 
their  married  life  were  only  occasional  and  of  temporary  dura- 
tion; and  during  the  intervals  between  them  the  relations 
between  husband  and  wife  were  affectionate  and  confidential. 
She  loved  her  husband  to  the  end ;  and  since  they  were  child- 
less, and  since  her  brothers  and  sisters  were  amply  provided 
for  in  their  own  respective  shares  of  their  parents'  properties, 
it  was  nothing  more  than  natural  that  she  should  leave  to  her 
husband  whom  she  loved  her  entire  estate. 

The  only  property  really  involved  in  this  contest  is  the 
jewels,  laces,  rugs,  pictures  and  bric-a-brac,  valued  at  about 
eight  thousand  dollars,  which  Mrs.  Hodgdon  had  received 
from  her  mother  with  the  desire  on  the  latter 's  part  that  they 
should  go  to  her  elder  daughters  in  the  event  of  Mrs.  Hodg- 
don's  death.  It  would  seem  that  this  had  been  at  times  the 
resolution  of  the  latter,  and  it  is  not  made  clear  why  this 
laudable  intent  was  not  carried  into  effect  in  her  final  will; 
but  it  was  not;  and  there  is  an  utter  lack  of  evidence  that 
any  act  or  influence  on  the  part  of  her  husband  operated  to 
divert  her  mind  from  that  intent. 

Courts  have  neither  the  right  nor  power  to  reframe  the 
wills  of  decedents,  nor  to  change  or  overthrow  their  formally 
expressed  intent  as  contained  therein,  in  the  absence  of  direct 
and  substantial  proof  bringing  the  case  within  those  well- 
established  rules  of  law  which  define  undue  influence,  and 
prescribe  the  extent  to  which  the  evidence  in  any  given  case, 
when  viewed  from  its  most  favorable  aspect  to  the  contestant, 
must  go  in  order  to  measure  up  to  the  requirements  of  such 
definition  so  as  to  entitle  the  case  to  be  submitted  to  a  jury. 

In  the  recent  case  of  Estate  of  Ricks,  160  Cal.  467,  [117 
Pac.  539],  the  supreme  court  defined  undue  influence  to  con- 
sist *'in  the  exercise  of  acts  or  conduct  by  which  the  mind 
of  the  testator  is  subjected  to  the  will  of  the  person  operating 
upon  it ;  some  means  taken  or  employed  which  have  the  effect 
of  overcoming  the  free  agency  of  the  testator,  and  constraining 
him  to  make  a  disposition  of  his  property  contrary  to  and 
different  from  what  he  would  have  done  had  he  been  per- 
mitted to  follow  his  own  inclination  or  judgment";  and  in 
the  case  of  Estate  of  Glcason,  164  Cal.  756,  [130  Pac.  872], 
the  same  court,  in  declaring  the  extent  to  which  the  evidence 


Digitized  by  LjOOQIC 


Dec.  1913.]  Estate  of  Hodgdon.  421 

of  a  contestant  is  required  to  go  in  order  to  measure  up  to 
this  definition,  says:  **The  unbroken  rule  in  this  state  is  that 
the  courts  must  refuse  to  set  aside  the  solemnly  executed  will 
of  a  deceased  person  upon  the  ground  of  undue  influence 
unless  there  be  proof  of  a  pressure  which  overpowered  the 
mind  and  bore  down  the  volition  of  the  testator  at  the  very 
time  the  will  was  made"  (citing  Estate  of  Carithers,  156  Cal. 
422,  428,  [105  Pac.  127] ;  Estate  of  Lavinburg,  161  Cal.  536, 
543,  [119  Pac  915] ;  Estate  of  Kilbom,  162  Cal.  4,  [120  Pac. 
762].) 

When  confidential  relations  exist  between  the  testator  and 
the  beneficiary,  involving  the  elements  of  mutual  affection 
and  obligation  such  as  exist  between  husband  and  wife,  or 
parent  and  child,  it  has  been  recently  and  properly  held  that 
"There  is  no  legal  suspicion  of  undue  influence  arising  from 
the  existence  of  such  relationship,  which  imposes  upon  the 
son  the  necessity,  when  a  will  in  his  favor  is  being  attacked, 
of  assuming  the  burden  of  proof  that  he  had  not  unduly  in- 
fluenced his  mother  in  making  the  will.  The  confidential 
relation  and  the  opportunity  afforded  thereby  to  exercise 
undue  influence  may,  of  course,  always  be  taken  into  consid- 
eration with  other  evidence  when  the  question  of  undue  in- 
fluence is  in  issue ;  but  the  relation  itself  and  the  opportunity 
are  not  sufi&cient  alone  to  warrant  a  finding  that  undue  in- 
fluence was  actually  exerted;  but  there  must  be  some  proof, 
in  addition  to  the  relation,  of  facts  and  circumstances  showing 
the  use  of  that  relation  at  the  time  the  will  was  made,  over- 
coming the  free  will  and  desire  of  the  testator,  in  order  to 
invalidate  the  testament.  {Estate  of  Ricks,  160  Cal.  460,  461, 
[117  Pac.  532] ;  Estate  of  Nelson,  132  Cal.  182,  [64  Pac.  294] ; 
Estate  of  Langford,  108  Cal.  608,  [41  Pac.  701] ;  Estate  of 
Calkins,  112  Cal.  296,  [44  Pac.  577]  j  Estate  of  McDevitt,  95 
Cal.  17,  [30  Pac  101].) 

The  foregoing  statement  of  the  well  settled  law  of  this 
state  deflning  undue  influence,  and  prescribing  the  measure 
and  extent  of  its  proof  required  in  the  contest  of  wills  to 
justify  the  submission  of  the  case  to  a  jury,  will  suffice  to  set 
the  standard  by  which  the  evidence  in  this  ease  must  be 
measured  and  weighed  in  passing  upon  these  appeals. 

The  rule  is  also  well  established  that,  in  considering  the 
evidence  which  was  before  the  court  at  the  time  a  motion  for 
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nonsuit  was  made  and  granted,  the  entire  evidence  presented 
is  to  be  viewed  from  a  point  most  favorable  to  the  contestant ; 
disregard  is  to  be  had  of  contradictory  evidence;  all  facts 
supporting  the  case  of  the  contestant  must  be  taken  as  true, 
and  all  presumptions  from  the  evidence  and  all  reasonable 
inferences  susceptible  of  being  drawn  therefrom  must  be 
considered  as  facts  proven  in  his  favor.  (Estate  of  Ricks, 
160  Cal.  450,  [117  Pae.  532] ;  Estate  of  Arnold,  147  Cal.  583, 
[82  Pac.  252].) 

Bearing  in  mind  the  foregoing  principles  and  rules  of  law 
defining  undue  influence,  and  prescribing  the  requisites  of  its 
proof  in  order  to  justify  the  submission  to  a  jury  of  the  issue 
as  to  the  validity  of  the  will ;  and  approaching  the  evidence  in 
this  case  in  the  spirit  of  the  rule  last  above  quoted,  we  have 
carefully  examined  the  evidence  herein,  not  only  as  contained 
in  the  voluminous  transcript,  but  also  from  the  various  angles 
at  which  the  salient  features  of  such  evidence  have  been 
presented  in  the  able  and  elaborate  briefs  and  arguments 
of  respective  counsel,  and  we  deem  it  suflScient  to  say  that  the 
evidence  presented  by  the  contestant  falls  far  short  of  measur- 
ing up  to  the  degree  of  proof  required  to  establish  undue  in- 
fluence, or  requisite  to  have  warranted  the  lower  court  in 
submitting  the  issue  to  a  jury ;  and  that  for  these  reasons  the 
motion  of  the  respondent  for  a  nonsuit  was  propertly  granted. 

We  also  perceive  no  sufficient  error  in  the  ruling  of  the  court 
sustaining  the  objection  of  the  respondent  to  certain  questions 
respecting  the  mental  attitude  of  the  decedent  toward  one  of 
the  subscribing  witnesses  to  her  will,  to  justify  a  reversal ;  and 
as  to  the  refusal  of  the  court  to  require  the  production  and 
exhibition  to  the  jury  of  certain  personal  effects  of  the  de- 
cedent, we  think  its  ruling  in  that  regard  was  a  proper  exer- 
cise of  discretion. 

The  judgment  and  order  denying  contestant's  motion  for  a 
new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  30, 1914. 
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[CHv.  No.  1263.    Kr»t  Appellate  Diatrict.— December  4,  1913.] 

JENNIE  COLEMAN,  Appellant,  v.  JOHN  L.  COLEMAN, 

Respondent. 

DivoRCB— EEsroiNCB  OP  Parties— SuppiciENOT  of  Finding. — A  finding 
in  an  action  for  divorce  that  both  the  plaintiff  and  the  defendant 
have  been  residing  in  th^  county  and  state  for  a  period  of  more  than 
<ttie  year  "now  last  past"  is  not  a  finding  that  they  or  either  of  them 
have  resided  within  the  jurisdiction  for  one  year  next  preceding  the 
commencement  of  the  action,  and  is  not  sufficient  to  sustain  a  decree 
of  divorce. 

Id. — Besidencs  of  Parties — ^Jurisdictional  Facts — Pleading  and 
Proof. — No  divorce  can  be  had  unless  this  jurisdictional  fact  ap- 
pears, that  the  plaintiff  has  been  a  resident  of  the  state  for  one  year, 
and  of  the  county  three  months,  next  preceding  the  commencement 
of  the  action,  and  proof  thereof  is  a  prerequisite  to  the  granting  of 
the  divorce.  A  mere  admission  in  the  pleadings  of  such  residence  is 
insufficient;  the  plaintiff  must  aver  and  prove  that  he  or  she  has  been 
a  bona  fide  resident  for  the  requisite  period. 

Id. — Nonresident — Cross-complaint — Right  to  Belief. — The  amend- 
ment of  1911  to  section  128  of  the  Civil  Code,  providing  relief  for  a 
cross-complainant  in  divorce  who  is  not  a  resident  of  the  state,  or  of 
ihe  comity  in  which  the  action  is  brought,  is  not  broad  enough  to 
entitle  him  to  affirmative  relief,  unless  proof  is  offered  that  the  plain- 
tiff has  resided  in  the  jurisdiction  for  the  requisite  period. 

Id. — Motion  foe  New  Trial— Nature  of  as  Independent  Proceeding. 
A  ntotion  for  a  new  trial  is  in  the  nature  of  a  new  and  independent 
proceeding  collateral  to  the  judgment  in  the  action. 

Id. — Notice  of  Motion — Failure  to  File  in  Time — Belief  Under  Sec- 
tion 473  of  Code  of  Civil  Procedure. — ^Where  notice  of  intention  to 
fUe  a  motion  for  a  new  trial  is  not  given  within  the  time  limited,  the 
trial  court  has  no  power,  under  the  terms  of  section  473  of  the  Code 
of  Civil  Procedure,  to  relieve  the  defeated  party  from  the  conse- 
quences of  that  failure. 

Id.— Appeal  by  Wif»— Costs  and  Counsel  Fees. — Where  a  wife  in  good 
faith  takes  an  appeal  from  a  judgment  denying  her  a  divorce,  and 
is  without  means  to  prosecute  it,  but  her  husband  is  financially  able 
to  defray  the  expense  thereof,  it  is  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  make  her  a  reasonable  allowance  for  costs  and 
counsel  fees. 

lb. — Appeal — Insufficient  Findings  as  to  Besidence. — Where,  upon 
an  appeal  from  a  judgment  on  the  judgment-roll  in  an  action  for 
divorce,  a  reversal  is  necessary  because  of  the  insufficiency  of  the 
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finding  as  to  the  residence  of  the  parties,  it  is  proper  to  direct  the 
making  of  a  new  finding  on  such  subject,  and  to  provide  that  upon 
it  and  the  remaining  findings  the  appropriate  judgment  be  rendered 
and  entered. 
Id. — Remand  of  Case — New  Findings  upon  Single  Issue. — A  case  may 
be  remanded  with  directions  to  the  trial  court  to  find  upon  a  single 
issue,  leaving  the  other  findings  to  remain,  as  a  part  of  the  reeord. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  refusing 
leave  to  file  notice  of  new  trial  and^  denying  alimony  and  costs. 
William  P.  Lawlor,  Judge.  . 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Early,  and  G.  L.  Baraty,  for  Appellant 

T.  J.  Crowley,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  deny- 
ing a  divorce  to  plaintiff,  and  granting  a  divorce  to  defendant 
on  his  cross-complaint.  There  is  also  an  appeal  from  the  two 
orders  made  by  the  court  after  the  entry  of  the  interlocutory 
decree  of  divorce,  the  first  order  being  one  denying  plaintiff 
permission  to  file  notice  of  intention  to  move  for  a  new  trial 
after  the  time  for  the  filing  of  such  notice. had  expired,  which 
relief  was  sought  under  the  terms  of  section  473  of  the  Code 
of  Civil  Procedure;  and  the  second  order  being  one  denying 
plaintiff  alimony,  costs,  or  counsel  fees  pending  appeal. 

It  is  claimed  by  the  appellant  that  the  interlocutory  decree 
of  divorce  which  was  granted  to  the  defendant  upon  his  cross- 
complaint,  is  not  sustained  by  the  findings  of  fact.  In  sup- 
port of  this  claim  we  are  referred  to  the  finding  as  to  the 
residence  of  the  parties.  That  finding  recites  that  plaintiff 
and  defendant  are  both  residents  of  the  city  and  county  of 
San  Francisco,  state  of  California,  and  **have  been  residents 
in  said  city  and  county  and  state  for  a  period  of  more  than 
one  year  now  Uist  past,'* 

We  agree  with  appellant  that  this  is  not  a  finding  that  the 
parties  had  resided  in  San  Francisco  for  that  period  of  time 
prior  to  the  commencement  of  the  action* 
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Section  128  of  the  Civil  Code  provides  that  no  divorce  shall 
be  granted  unless  the  plaintiff  shall  have  been  a  resident  of 
the  state  of  California  for  a  period  of  one  year,  and  of  the 
county  in  which  the  action  is  brought  for  a  period  of  three 
months,  next  preceding  the  commencement  of  the  action.  No 
divorce  can  be  had  unless  this  jurisdictional  fact  appears, 
and  the  proof  thereof  is  a  prerequisite  to  the  granting  of  the 
divorce.  A  mere  admission  in  the  pleadings  of  such  resi- 
dence is  insufficient.  A  plaintiff  in  a  divorce  case  must  aver 
and  prove  that  he  or  she  has  been  a  bona  fide  resident  for  the 
requisite  period.  {Bennett  v.  Bennett,  28  Cal.  600;  Butcher 
v.  Butcher,  39  Wis.  651,  667 ;  Smith  v.  Smith,  10  N.  D.  219,  [86 
N.  W.  721] ;  Adam^  v.  Adams,  154  Mass.  295,  [13  L.  E.  A. 
275,28N.  E.  260].) 

While  the  section  last  mentioned  was  amended  in  the  year 
1911  so  as  to  provide  for  relief  for  a  cross-complainant  who 
is  not  a  resident  of  the  state,  or  the  county  in  which  the  ac- 
tion is  brought,  yet,  under  the  amendment  the  section  is  not 
broad  enough  to  entitle  such  complainant  to  affirmative  relief 
unless  proof  is  offered  that  the  plaintiff  has  resided  in  the 
jurisdiction  for  the  requisite  period. 

Without  proof  at  the  trial  that  one  of  the  parties  to  the 
action  had  resided  in  the  state  and  county  for  the  necessary 
period,  the  court  can  never  acquire  jurisdiction  to  grant  a 
divorce  to  one  or  other  of  the  parties.  The  fact  of  residence 
being  a  jurisdictional  prerequisite,  it  must  appear  affirm- 
atively in  the  findings  that  the  plaintiff  or  defendant  has 
resided  in  the  jurisdicti9n  for  the  specified  period ;  and  fail- 
ing in  this  the  judgment  thereon  is  void.  {Salzbrun  v.  Salz- 
brun,  81  Minn.  287,  [83  N.  W.  1088].) 

A  finding  as  here  that  both  plaintiff  and  defendant  have 
been  residing  in  the  county  and  state  for  a  period  of  more 
than  one  year  *'now  last  past"  is  not  a  finding  that  they  or 
either  of  them  had  resided  within  the  jurisdiction  for  one 
year  next  preceding  the  commencement  of  the  action;  nor 
does  the  record,  aside  from  the  pleadings,  anywhere  disclose 
that  either  of  them  so  resided  there  for  the  statutory  period. 

The  complaint  was  filed  on  the  twelfth  day  of  July,  1911, 
the  cross-complaint  on  the  sixteenth  day  of  August,  and  the 
findings  of  fact  together  with  the  decree  based  thereon  were 
signed  by  the  judge  on  August  30th  of  the  same  year.    It 
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follows  that  the  finding  of  residence  of  the  parties  is  insuffi- 
cient to  support  the  decree. 

As  to  the  appeal  from  the  order  denying  plaintiff  permis- 
sion to  file  a  notice  of  intention  to  move  for  a  new  trial,  it 
is  sufficient  to  say  that  the  motion  was  eighty-three  days  late, 
and  that  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure,  do  not  apply  to  such  a  motion.  A  motion  for  a 
new  trial,  says  the  supreme  court,  is  in  the  nature  of  a  new 
and  independent  proceeding  collateral  to  the  judgment  in 
the  action ;  and  where  notice  of  intention  to  file  a  motion  for 
a  new  trial  is  not  given  within  the  time  limited,  the  trial 
court  has  no  power  under  the  terms  of  section  473  of  the  Code 
of  Civil  Procedure,  to  relieve  the  defeated  party  from  the 
consequences  of  that  failure.  ( Union  Collection  Co.  v.  Oliver, 
162  Cal.  755,  [124  Pac.  435].) 

Coming  to  the  last  order  appealed  from,  we  think  the  court 
committed  error  in  denying  plaintiff's  motion  for  costs  and 
counsel  fees  on  appeal.  From  what  has  already  been  said  it 
appears  that  the  appeal  from  the  judgment  must  be  regarded 
as  having  some  merit;  and,  according  to  plaintiff's  affidavit 
(which  was  uncontro verted),  that  appeal  was  taken  in  good 
faith,  she  was  without  means  to  prosecute  it,  and  her  husband 
was  in  a  position  financially  to  pay  a  reasonable  sum  to  de- 
fray that  expense.  Of  course  the  court  was  right  in  refusing 
to  make  her  an  allowance  for  the  purpose  of  having  the  testi- 
mony transcribed,  for  it  was  obvious  that  the  appellant  had 
by  delay  lost  all  right  to  have  the  appellate  court  review  the 
evidence.  But  so  far  as  the  appeal  from  the  judgment  on 
the  judgment-roll  alone  was  concerned,  it  is  plain  for  the 
reasons  just  stated  that  the  refusal  to  make  her  a  reasonable 
allowance  to  prosecute  that  appeal  was  an  abuse  of  discretion. 

The  appeal  from  the  judgment  is  brought  here  on  the  judg- 
ment-roll alone,  and  we  do  not  therefore  know  what  the  evi- 
dence was  in  the  trial  court.  The  plaintiff  alleged  a  residence 
of  eight  years  within  the  city  and  county  of  San  Francisco 
next  preceding  the  commencement  of  the  action,  which  was 
not  denied  in  the  answer;  the  cross-complaint  also  alleged 
the  residence  of  the  parties  for  the  necessary  jurisdictional 
period;  and  while  jurisdiction  cannot  be  established  by  an 
admission  of  the  parties,  still  from  what  appears  in  the  record 
and  the  briefs  of  counsel  it  is  probable  that  the  jurisdiction 
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of  the  court  was  fully  established,  and  that  the  lan^age  of 
the  finding  was  an  attempt  to  show  such  jurisdiction.  The 
authorities  support  the  view  that  a  case  may  be  remanded 
with  directions  to  the  trial  court  to  find  upon  a  single  issue, 
leaving  the  other  findings  to  remain  as  a  part  of  the  record. 
{Duff  V.  Duff,  101  Cal.  1,  4,  [35  Pac.  437]  ;  Argenti  v.  City 
of  San  Francisco,  30  Cal.  459,  462.)  We  think  that  this  is  a 
proper  case  in  which  to  adopt  such  course ;  and  that  on  ac- 
count of  the  defective  finding  as  to  the  residence  of  the  par- 
ties the  judgment  should  be  reversed,  and  the  cause  remanded 
to  the  trial  court,  with  directions  to  said  court,  upon  the 
evidence  before  it,  to  make  a  new  finding  on  the  subject  of 
the  residence  of  the  parties;  and  upon  such  and  the  remain- 
ing findings  to  render  and  enter  the  appropriate  judgment. 

The  order  denying  plaintiff's  motion  for  permission  to  file 
notice  of  intention  to  move  for  a  new  trial  is  aflSrmed;  the 
order  denying  plaintiff's  motion  for  costs,  counsel  fees,  and 
alimony  pending  appeal  is  reversed ;  and  the  judgment  is  re- 
versed, and  the  cause  remanded  to  the  trial  court  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[CSt.  No.  1164.    Third  Appellate  District.— December  4,  1913.] 

MARCELLUS  KRIGBAUM,  Appellant,  v.  ANDREA  SBAR- 
BARO  et  al.,  Respondents. 

MoNOPOUEs — Caetwrioht  Anti-trust  Law — CoMBmATiON  to  Prevent 
Broker  from  ErFECTiNO  Sale  of  Land — Sufficiency  of  Complaint 
FOR  Double  Damages. — In  an  action  bj  a  real  estate  broker  against 
the  stockholders  of  a  bank  for  double  the  amount  of  damages  alleged 
to  have  been  sustained  bj  him  by  their  acts  in  preventing  him  from 
consummating  the  sale  of  certain  real  property  devoted  to  the  grow- 
ing of  wine  grapes,  a  complaint  alleging  that  the  defendants  com- 
bined together,  in  violation  of  the  Cartwright  anti-trust  law  (Stats. 
1907,  p.  984;  Stats.  1909,  p.  953)  for  the  purpose  of  securing  and 
maintaining  a  monopoly  of  the  wine  industry  and  of  lands  suitable 
to  the  growing  of  wine  grapes  in  the  state,  and  that  they  determined 


Digitized  by  LjOOQIC 


428  Kbigbaum  t;.  Sbarbaro.         [23  Cal.  App. 

to  destroy  the  plaintiff's  business,  bj  reason  of  hia  haying  preferred 
eharges  against  the  bank  to  obtain  its  expulsion  from  a  certain  real 
estate  board,  and  that  thej  coerced  the  bondholders'  committee  of  a 
eertain  Tineyard  corporation,  who  had  employed  the  plaintiff  to  sell 
certain  land,  to  refuse  to  conclude  a  sale  negotiated  by  the  plaintiff 
4]iro^h  his  agency,  does  not  state  a  cause  of  action  under  the  €art- 
wxigkt  Act. 
n>.— CHABACite  or  Transaction — Injury  not  Dirxctly  Bssultino  from 
Monopoly. — It  is  manifest  from  the  circumstances  of  the  transaction 
oom.plained  of  as  divulged  by  the  complaint  that  the  injury,  if  any, 
sustained  by  the  plaintiff  in  such  transaction  did  not  occur  as  the 
(direct  result  of  the  restrictions  in  trade  or  commerce  which  it  is 
charged  are  being  maintained  by  the  alleged  trust  or  combination,  but 
must  have  been  directly  occasioned,  if  at  all,  by  the  wrongful  acts 
either  of  the  trust  itself,  as  a  corporate  entity,  not  acting  within 
the  soope  of  the  purposes  of  its  organization,  or  by  the  defendants, 
as  individuals,  combinied  together,  it  may  be,  for  that  express  purpose. 

Id. — ^INISRPRXTATION     OF    CARTWRIGHT     ACT— INJURY    TO    BUSINESS    OB 

Property. — Injury  in  business  or  property  within  the  contemplation 
of  section  11  of  the  Cartwright  anti-trust  law  providing  that  any 
person  injured  "in  his  business  or  property  by  any  other  person  or 
corporation  or  association  or  partnership,  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful''  by  such  act,  may  recover  two- 
fold damages,  arises  where  the  injury  has  directly  resulted  from  the 
fact  of  the  existence  of  the  trust,  that  is,  where  the  business  or  prop- 
erty has  directly  sustained  injury  solely  by  reason  of  the  restrictions 
in  trade  or  commerce  which  are  fostered  by  such  trust  or  combina- 
tion.  One  whose  business  or  property  has  been  injured  cannot  main- 
tsin  an  action  under  such  law  if  the  injury,  although  directly  the 
Tssnlt  of  the  wrongful  acts  of  the  trust  or  the  constituent  members 
thereof,  did  not  arise  by  reason  of  the  restrictions  in  trade  or  com- 
merce carried  oat  by  such  trust  or  combination. 
Id. — ^Alllbgations  as  to  Trust— Matters  of  Inducement. — The  aver- 
ments in  such  complaint  as  to  the  alleged  trust  are  wholly  immaterial 
to  the  gist  of  the  complaint, — namely,  the  wrongful  acts  whereby 
the  defendants,  having  combined  and  conspired  together  for  that 
purpose,  but  not  as  a  trust  or  combination  in  restraint  of  trade, 
caused  the  committee  to  break  its  contract  with  the  plaiiitiff.  At 
best  each  averments  can  be  regarded  as  nothing  more  than  matter 
of  inducement,  explanatory  to  some  extent,  perhaps,  of  the  gist  of 
the  complaint. 

Id. — Complaint— Sufficiency  of  Statement  of  Tort. — While  such  com- 
plaint is  not  good  under  the  anti-trust  act,  it  sufficiently  states  an 
actionable  wrong  against  the  defendant^  to  fortify  the  pleading 
against  the  force  of  a  general  demurrer,  and  the  measure  of  damages 
is  tiie  actual  detriment  he  has  suffered  by  reason  of  the  wrong. 
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lb. — ^PuBCHASER  Beady  and  Able — Allegation  Conceening. — It  is  not 
necesflary  for  the  plaintiff  in  such  action  to  allege  that  at  the  time 
the  sale  was  prevented  he  had  procured  a  purchaser,  ready,  willing, 
and  able  to  purchase  for  the  amount  and  upon  the  terms  prescribed, 
where  it  appears  that  the  only  step  necessary  to  the  procurement  was 
in  concluding  the  negotiations,  that  is,  in  consummating  or  crystalliz- 
ing  the  negotiations  into  an  agreement. 

Id. — Exclusive  Right  of  Broker  to  Sell — Allegation  Begarding.^- 
NoT  is  it  necessary  to  allege  that  the  plaintiff  had  the  exclusive 
right  to  sell  the  property  during  the  life  of  his  contract,  or  that 
the  oomonittee  in  its  contract  with  him  did  not  reserve  to  itself 
the  right  to  make  a  sale  within  that  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Gteorge  A  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Heim  Goldman,  for  Appellant. 

D.  Freidenrich,  for  Respondents. 

HART,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  an  order  sustaining  a  demurrer  to  the  second  amended 
complaint,  without  leave  to  amend. 

The  demurrer  is  both  general  and  special,  and  thus  the  com- 
plaint is  challenged  not  only  for  want  of  suflScient  facts,  but 
upon  the  ground  that  it  is  ambiguous,  uncertain,  and  unin- 
telligible. 

The  object  of  the  action  is  to  obtain  judgment  for  damages 
alleged  to  have  been  inflicted  upon  the  plaintiff  by  the  de- 
fendants by  wrongfully  and  fraudulently,  so  it  is  charged, 
preventing  him  from  consummating  the  sale  of  certain  real 
property,  devoted  to  the  growing  of  wine  grapes,  for  which 
sale  the  owner  of  said  property  agreed  to  pay  him,  as  com- 
pensation, the  sum  of  twenty-five  thousand  dollars. 

The  complaint,  which  is  a  voluminous  pleading,  first  alleges 
that  the  plaintiff  has  been,  for  many  years  prior  to,  and  was, 
at  the  time  of  the  commencement  of  this  action,  engaged  in 
the  business  of  buying,  selling,  and  dealing  in  real  estate,  in 
this  state ;  that  the  defendants  are  and  for  a  long  time  have 
been  stockholders  in  the  Italian-American  Bank,  a  corpora- 
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tion  engaged  in  the  banking  business  in  the  city  of  San  Fran- 
cisco ;  that  both  said  bank  and  the  plaintiff  were  members  of 
the  San  Francisco  real  estate  board ;  that,  while  the  plaintiff 
was  a  member  of  said  board,  he  preferred  charges  against  the 
said  bank  and  asked  that  said  bank  be  expelled  from  member- 
ship of  said  board. 

The  complaint  then,  with  much  particularity  and  detail, 
and  substantially  following  the  material  language  of  the  pro- 
visions of  the  state  anti-trust  law,  known  as  the  **Cartwright 
Act''  (Stats.  1907,  p.  984;  amended;  Stats.  1909,  p.  593), 
proceeds  to  charge  that,  prior  to  September  1,  1910,  the  de- 
fendants, in  defiance  of  the  provisions  of  said  anti-trust  law, 
**  combined  and  confederated  themselves  together  and  organ- 
ized a  trust  and  combination  for  the  purpose  of  dominating, 
controlling  and  regulating  the  wine  industry  in  California 
and  also  the  business  of  raising,  treating,  storing,  distilling, 
and  handling  grapes  and  the  products  thereof  in  the  state  of 
California,  and  also  for  the  purpose  of  dominating,  con- 
trolling, and  regulating  the  purchase  and  sale  of  vineyards 
and  lands  producing  and  capable  of  producing  grapes  within 
the  state  of  California  and  which  said  trust  has  ever  since 
been  continued  by  them;  .  .  .;  that  it  is  a  combination  by 
which  the  defendants  have  combined  their  capital,  skill,  acts 
and  influence  for  the  purpose  of  creating  and  carrying  out  re- 
strictions in  trade  and  commerce."  In  short,  it  is  alleged 
that  the  defendants  have  combined  together  for  the  purpose 
of  securing  and  maintaining  a  monopoly  of  the  wine  industry 
and  of  lands  suitable  to  the  growing  and  cultivation  of  wine 
grapes  in  California,  and  to  so  manage  and  conduct  such  com- 
bination or  trust  as  to  make  it  impossible  for  independent 
wine  growers  to  compete  in  the  sale  of  wines  and  thus  and 
thereby  prevent  free  and  unrestricted  competition  in  the 
manufacture  and  sale  of  wines  in  the  state  of  California. 

The  gist  of  the  complaint  is  then  set  out,  in  substance  as 
follows,  borrowing  the  synoptical  statement  thereof  contained 
in  the  brief  of  the  respondents:  **That  (as  before  shown) 
the  bank  was  an  associate  member  of  the  San  Francisco  real 
estate  board,  of  which  board  plaintiff  was  an  active  member, 
and  that  plaintiff  preferred  charges  against  the  bank  and 
asked  that  it  be  expelled  from  membership  in  the  board ;  that 
this  greatly  angered  and  provoked  defendants  and  they  there- 
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upon  determined  to  oppress,  boycott,  harass,  and  ruin  plain- 
liflE,  to  destroy  his  business,  prevent  him  from  making  sales 
to  purchasers  and  prevent  prospective  purchasers  from  deal- 
ing with  him ;  that  to  carry  out  this  purpose,  they  mutually 
agreed  and  bound  themselves  to  boycott  plaintiff,  to  injure 
and  destroy  his  business,  prevent  him  from  acting  as  agent 
or  broker  in  the  purchase  or  sale  of  real  property  or  from 
canning  on  his  real  estate  business  or  from  earning  any 
money  from  his  business;  that  plaintiff  was  employed  by  the 
Bond  Holders'  Committee  of  the  California  Consolidated 
Vineyard  Co.,  a  corporation,  as  broker,  to  sell  certain  de- 
scribed vineyards;  that  as  such  broker,  plaintiff  offered  the 
property  for  sale  to  the  California  Wine  Association,  which 
association  considered  it  favorably  and  was  about  to  conclude 
a  deal  for  the  purchase  of  the  property  when  defendants 
learned  of  the  negotiations;  that  thereupon  they  intimidated 
and  coerced  the  bondholders'  committee  to  sell  the  vineyards 
to  the  individual  defendants  directly  or  to  the  companies 
controlled  by  them  and  not  through  the  agency  of  plaintiff; 
that  the  bondholders'  committee  sold  the  vineyards  to  the 
defendant  California  Wine  Association  for  the  price  and 
upon  the  terms  fixed  by  the  defendants;  that  the  sale  was 
made  ostensibly  to  the  California  Wine  Association  but  in 
fact  the  vineyards  were  purchased  by  the  defendants  and  the 
title  thereto  was  vested  in  the  Italian-Swiss  Colony ;  that  this 
was  done  for  the  purpose  of  concealing  the  real  transaction 
and  of  defrauding  the  plaintiff  out  of  his  commission;  that 
the  bondholders'  committee  secretly  agreed  with  the  defend- 
ants to  allow  the  title  to  the  vineyards  to  ostensibly  vest  in 
the  Italian-Swiss  Colony,  although  the  property  in  fact  passed 
to  the  California  Wine  Association;  that  the  sale  was 
manipulated  so  as  to  make  it  appear  that  it  was  consummated 
after  the  expiration  of  plaintiff's  agreement,  whereas  in  fact 
everything  concerning  it  was  arranged  and  agreed  upon  be- 
fore the  expiration  of  the  time." 

Although  the  plaintiff  avers  that  the  actual  loss  or  detri- 
ment suffered  by  him  by  reason  of  the  alleged  wrongful  acts 
of  the  defendants  amounted  to  the  sum  of  twenty-five  thou- 
sand dollars,  he  nevertheless  states  in  his  complaint  **that, 
by  virtue  of  the  statute  in  such  cases  made  and  provided  the 
plaintiff  is  entitled  to  recover  twice  the  amount  of  damages 
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sufitained  by  him,  namely,  the  sum  of  fifty  thousand  dollars," 
for  which  amount  he  prays  judgment. 

It  is  conceived  that  the  complaint  states  a  cause  of  action 
against  the  defendants. 

The  actual  damage  sustained  by  the  plaintiff,  by  reason  of 
the  alleged  acts  of  the  defendants,  was,  according  to  the  com- 
plaint, the  sum  of  twenty-five  thousand  dollars;  but  it  ap- 
pears that  the  plaintiff  conceived  that  he  had  a  cause  of  action 
against  the  defendants  by  reason  of  the  acts  of  which  he 
accuses  them,  based  upon  an  alleged  violation,  by  the  defend- 
ants, of  the  provisions  of  the  so-called  Cartwright  anti-trust 
law.  This  is  clearly  to  be  inferred  from  the  fact  that  the 
complaint  charges  the  defendants  with  having  organized  them- 
selves into  a  combination  whose  purpose  is  to  prevent  free 
and  unrestricted  competition  in  the  business  of  manufac- 
turing and  selling  wines  in  California,  and  from  the  further 
fact  that,  evidently,  in  pursuance  of  section  11  of  the  Cart- 
wright  Act,  he  asks  for  double  the  damages  alleged  to  have 
been  actuaUy  sustained  by  him,  said  section  of  said  act  pro- 
viding that  any  person  injured  **in  his  business  or  property 
by  any  other  person  or  corporation  or  association  or  partner- 
ship, by  reason  of  anything  forbidden  or  declared  to  be  un- 
lawful by  this  act,  may  sue  therefor  .  .  .,  without  respect 
to  the  amount  in  controversy,  and  to  recover  twofold  the 
damages  by  him  sustained,"  etc. 

It  is  very  clear,  however,  that  the  complaint  does  not  state 
a  cause  of  action  in  favor  of  the  plaintiff  under  the  provisions 
of  the  anti-trust  law.  The  averments  involving  the  charge 
of  an  unlawful  combination  by  the  defendants  contrary  to 
the  provisions  of  the  anti-trust  law  merely  disclose,  if  any- 
thing at  all,  that  a  trust  has  been  organized  by  the  latter  for 
the  purpose  of  preventing  free  and  unrestricted  competition 
in  the  wine  industry  in  this  state.  It  is  true  that  it  is  de- 
clared that  one  of  the  objects  of  the  alleged  combination  is 
to  dominate  and  control  **the  purchase  and  sale  of  vineyards 
and  lands  producing  and  capable  of  producing  grapes  within 
the  state  of  California,"  but  this  is  a  mere  incident — an  im- 
portant one,  it  may  be  conceded — of  the  central  purpose  of 
the  alleged  trust,  viz. :  to  control  the  entire  wine  industry  of 
the  state.  There  is  nothing  to  show,  if  indeed,  such  a  show- 
ing were  possible  under  the  anti-trust  act  as  to  that  line  of 
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business,  that  the  defendants  had  confederated  together  for 
the  purpose  of  preventing  free  and  unhampered  competition 
in  the  general  business  of  buying  and  selling  real  estate  (the 
business  in  which  the  plaintiff  is  engaged) ,  and  hence  it  can- 
not be  said  that  the  alleged  trust  or  combination,  by  reason 
of  its  existence  as  such,  had,  in  any  nianner,  injured  the 
plaintiff  in  ** business  or  property,"  within  the  meaning  of 
the  provisions  of  the  anti-trust  act.  To  be  **  injured  in  busi- 
ness or  property,"  within  the  contemplation  of  said  law,  as 
we  understand  it,  is  where  the  injury  has  directly  resulted 
from  the  fact  of  the  existence  of  the  trust — ^that  is  to  say, 
where  the  business  or  property  has  directly  sustained  injury 
solely  by  reason  of  the  restrictions  in  trade  or  commerce 
which  are  fostered  by  such  trust  or  combination.  In  other 
words,  while  one  whose  business  or  property  has  been  injured 
solely  because  of  the  restrictions  in  trade  carried  out  by  a 
trust  organized  and  maintained  for  that  purpose  may  main- 
tain an  action  under  the  provisions  of  the  anti-trust  law  for 
double  the  damages  he  has  actually  suffered  from  the  injury 
so  inflicted,  yet  he  could  not  maintain  an  action  based  upon 
said  law  if  the  injury,  although  directly  the  result  of  the 
wrongful  acts  of  the  trust  or  the  constituent  members  thereof, 
did  not  arise  by  reason  of  the  restrictions  in  trade  or  com- 
merce carried  out  by  such  trust  or  combination.  So,  in  the 
case  at  bar,  it  is  manifest  from  the  circumstances  of  the 
transaction  complained  of  as  divulged  by  the  complaint  that 
the  injury,  if  any,  sustained  by  the  plaintiff  in  said  transac- 
tion did  not  occur  as  the  direct  result  of  the  restrictions  in 
trade  or  commerce  which  it  is  charged  are  being  maintained 
by  the  alleged  trust  or  combination,  but  must  have  been  di- 
rectly occasioned,  if  at  all,  by  the  wrongful  acts  either  of  the 
trust  itself,  as  a  corporate  entity,  not  acting  within  the  scope 
of  the  purposes  of  its  organization,  or  by  the  defendants,  as 
individuals,  combined  together,  it  may  be,  for  that  express 
purpose.  It  follows  that  the  averments  as  to  the  alleged  trust 
are  wholly  immaterial  to  the  gist  of  the  complaint  or  the 
essential  ground  upon  which  the  plaintiff  must  rely  for  a  re- 
covery, viz. :  the  wrongful  acts  whereby  the  defendants,  hav- 
ing combined  and  conspired  together  for  that  purpose,  but 
not  as  a  trust  or  combination  in  restraint  of  trade,  caused 
the  bondholders'  committee  to  break  its  contract  with  hiuL 
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At  \)eat,  from  the  standpoint  of  pleading,  said  averments  can 
be  regarded  as  nothing  more  than  matter  of  inducement, 
explanatory  to  some  extent  perhaps  of  the  gist  of  the  com- 
plaint. 

It  now  remains  to  be  seen  whether  the  complaint  states  a 
cause  of  action  against  the  defendants  as  individuals  or  as 
members  of  the  unlawful  trust  above  referred  to  and  in  favor 
of  the  plaintiff. 

According  to  the  complaint,  the  plaintiff,  by  his  contract 
with  the  committee  was  employed  and  authorized,  as  its  agent 
and  broker,  to  sell  for  it  within  the  period  covered  by 
the  months  of  August,  September,  and  October,  1910,  certain 
lands  or  vineyards.  As  shown,  it  is  alleged  that,  during  the 
period  of  time  just  mentioned,  the  plaintiff  "submitted  the 
sale  of  said  vineyards  to  the  California  Wine  Association  and 
said  .  .  .  association  considered  favorably  the  offer  of  plain- 
tiff for  the  sale  of  said  vineyards  and  was  anxious  to  pur- 
chase the  same  and  was  about  to  conclude  a  deal  for  the  pur- 
chase of  said  properties,'*  when  the  defendants,  having  heard 
of  said  negotiations,  wrongfully  interfered  with  and  pre- 
vented the  sale  being  made  through  the  agency  of  the  plain- 
tiff, in  the  manner  as  described  by  the  succeeding  averments. 

The  fair,  reasonable,  and  rational  inference  from  the  fore- 
going averments  and  the  averments  following  is  that  the  plain- 
tiff had  persuaded  the  California  Wine  Association  to  pur- 
chase the  properties,  that  said  association  had  fully  decided 
to  purchase  them  and  was  ready  and  prepared  to  enter  into 
an  agreement  to  that  end,  when  the  defendants,  by  wrong- 
ful means — threats,  intimidation,  and  coercion — compelled 
the  committee  to  refuse  to  effect  such  sale  through  the  agency 
of- plaintiff  and  thereby  prevented  the  latter  from  carrying 
out  and  executing  the  deal  with  said  association.  If  this  be 
true  (and  the  demurrer  admits  the  verity  of  the  vital  allega- 
tions of  the  complaint),  then,  in  our  judgment  the  defend- 
ants were  guilty  of  an  aetionable  wrong  against  the  plaintiff. 
But  the  defendants  contend  that,  in  order  to  have  stated  a 
cause  of  action,  the  plaintiff  must  have  disclosed  by  his  com- 
plaint that,  at  the  time  the  defendants  are  alleged  to  have 
interfered  with  said  negotiations  and  thus  prevented  the  sale 
from  being  consummated  through  the  instrumentality  of  the 
plaintiff,  he  had  procured  in  said  association  a  purchaser  of 
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said  properties  ready,  willing,  and  able  to  purchase  the  same 
for  the  amount  and  upon  the  terms  prescribed  by  said  com- 
mittee. We  do  not  agree  with  this  contention.  While  we  do 
not  think  that  it  may  be  inferred  from  the  complaint  that  the 
plaintiff  had,  strictly  speaking,  procured  a  purchaser  ready, 
willing,  and  able  to  purchase  the  properties,  it  is,  as  before 
stated,  clear  from  the  averments  that  he  was,  when  interfered 
with  by  the  defendants,  conducting  negotiations  with  a  party 
ready,  willing,  and  able  to  purchase,  and  that  the  only  other 
step  necessary  to  the  procurement  of  such  a  purchaser  was. 
in  concluding  the  negotiations — that  is,  in  consummating  or 
crystallizing  the  negotiations  into  an  agreement.  This,  the  com- 
plaint plainly  states,  would  have  been  accomplished  but  for 
the  wrongful  acts  of  the  defendants  in  preventing  the  com- 
mittee from  making  the  sale  through  the  plaintiff  and  herein 
lies  the  tort  of  the  defendant  from  which  the  damage  suffered 
by  the  plaintiff  ensued.  That,  in  point  of  fact,  the  wine  as- 
sociation was  ready,  willing,  and  able  to  purchase  the  proper- 
ties, is  shown  by  the  statement  in  the  jcomplaint  that  it  did, 
subsequent  to  its  negotiations  with  the  plaintiff,  purchase  the 
same. 

Nor,  as  the  defendants  contend  is  true,  was  it  necessary  to 
show  that  the  plaintiff,  during  the  months  of  August,  Sep- 
tember, and  October,  1910,  had  the  exclusive  right  to  sell  the 
properties,  or  that  the  committee  did  not,  in  its  contract  with 
the  plaintiff,  reserve  to  itself  the  right  to  sell  said  properties 
during  the  life  of  the  plaintiff's  contract.  If  the  committee 
had  conferred  upon  a  dozen  different  brokers  like  authority, 
each  contract  covering  precisely  the  same  period,  and  one  of 
the  brokers  had  succeeded  in  persuading  some  party  to  pur- 
chase the  same  upon  the  terms  stipulated  by  the  principal, 
and,  when  the  broker  was  about  to  consummate  the  deal,  a 
third  party,  by  unlawful  methods  or  means,  had  prevented 
the  consummation  of  the  deal  through  such  broker,  the  latter 
would  have  his  right  of  action  against  the  tort-feasor,  not- 
withstanding that  other  brokers  were  vested  with  authority 
to  sell  the  same  properties  during  the  same  period  of  time. 
In  other  words,  merely  because  several  brokers  had  equal 
authority  to  procure  for  the  owner  a  purchaser  of  the  same 
property  during  the  same  period  of  time  would  give  no  one 
the  right  wrongfully  to  interfere  with  a  sale  of  such  property 
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which  one  of  the  brokers  was  about  to  make.  And,  of  course, 
the  same  proposititon  is  no  less  true  as  to  the  owner  of  the 
property  where  he  reserves  the  right  to  sell  the  property  him- 
self during  the  life  of  the  contract  with  his  broker.  These 
propositions  are  too  self-evident  to  require  the  citation  of 
authorities  to  substantiate  them. 

Our  conclusion  is:  That  the  complaint  is  not  and  cannot, 
from  its  nature,  be  based  upon  the  Cartwright  anti-trust  act, 
but  that  the  plaintiff  has  sufSciently  stated  an  actionable 
wrong  against  the  defendants  to  fortify  the  complaint  against 
the  force  of  a  general  demurrer,  and  that  the  measure  of 
damages  in  such  case  is,  obviously,  the  actual  detriment  he 
has  suffered  by  reason  of  said  wrong. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  general  demurrer. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ,  No.  1186.    Third  Appellate  Dittrict.— December  4,  1913.] 

MERTIE  C.  TRIMBLE,  Respondent,  v.  S.  W.  HELLAR^ 

Appellant. 

Watbbs  and  Watercourses — Amount  of  Appbopbiation — How  Dstsk- 
MiNED. — ^Priority  in  the  use  of  waters  and  the  capacity  of  the 
ditch  through  which  they  are  diverted  do  not  nece&sarily  estab- 
lish the  extent  of  the  right.  The  true  test  is  the  amount  of  water 
actually  used  for  beneficial  purposes. 

Id. — Measure  op  Approfriator's  Right — Amount  op  Water  Actually 
Used  ob  Needed. — The  appropriator*s  right  is  measured  by  what 
he  in  fact  uses  for  some  useful  or  beneficial  purpose,  not  what  he 
might  have  used;  and  if  the  capacity  of  the  ditch  is  greater  than 
ia  necessary  to  irrigate  his  lands,  he  will  be  restricted  to  the  quan- 
tity of  water  needed  for  purposes  of  irrigation,  watering  stock,  and 
domestic  purposes. 

L). — Irrigation — Bight  to  Enlarge  Use  op  Water. — Where  the  pur- 
pose for  which  water  is  appropriated  is  the  irrigation  of  land,  the 
appropriator  is  not  confined  to  the  amount  first  used,  but  is  en- 
titled to  such  further  amount  of  water,  within  the  capacity  of  hi» 
ditch,  as  will  be  required  for  future  improvement  of  his  land,  if 
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Che  irigbt  is  otherwise  kepi  up;  but  tliie  right  to  enlarge  the  use 
maj  be  lost  by  nonuser  for  a  long  period  of  time,  and  the  appro- 
priation of  the  water  meantime  bj  others. 

Id. — Amount  of  Appropriation — Circumstances  Indicating. — In  de- 
termining the  amount  of  water  to  which  a  claimant  is  entitled,  the 
acts  and  conduct  of  the  first  appropriator  at  the  time  of  his  appro- 
priation, hie  object  m  making  the  appropriation,  the  quantity  of 
land  capable  of  irrigation,  the  neeessitj  for  irrigation,  together 
with  his  actual  appropriation  and  use,  must  be  considered. 

Id. — AcnoN  to  Determine  Conflicting  Water-rights. — In  this  action 
to  determine  conflicting  claims  to  the  waters  of  Kcfrlin  Creek,  i^ 
Trinity  Coun,ty,  it  appears  that  the  defendant  never  did,  either 
by  the  acte  of  his  predecessors  in  interest  or  by  his  own  acts,  ac- 
quire a  righi  to  a  greater  quantity  of  the  waters  of  the  creek  than 
that  allowed  him  in  th^  judgment,  that  is,  one-half  thereof. 

Id.-sJudgment — Necessity  of  Definitely  Fixing  Quantity  of  Water 
— Equitable  Division. — The  f«dlure  of  the  court  in  such  action  to 
indicate  definitely  in  its  judgment  the  quantity  of  water  to  which 
eadli  party  is  entitled  is  not  objectionable  where  it  appears  that 
the  flow  of  the  stream  is  shown  to  vary  greatly  at  different  seasons 
of  the  year,  that  for  a  long  period  of  the  time  the  claimants  have 
used  substantially  the  same  quantity  and  found  it  sufficient  for 
their  purposes,  and  that  there  have  been  no  other  users. 

Id. — Water-right — Grant  by  Impucation. — ^Where  a  water-right  ie 
appurtenant  to  land,  it  passes  with  a  conveyance  of  the  land,  irre- 
spective of  whether  the  deed,  in  terms,  eonveys  the  "appurtenances.'* 

Id. — Appropriation — Notice  as  Determining  Quantity  of  Water. — 
Where  an  appropriator  of  water  posts  a  notice  of  his  claim  to  an 
Amount  of  water  in  excess  of  what  he  appropriates,  this  will  not 
ftffeet  tiie  rights  of  other  appropriators.  His  right  is  not  measured 
by  the  extent  of  hu  appropriation  as  stated  in  the  notice,  or  by 
the  actual  diversion  from  the  stream,  but  by  the  extent  to  which  he 
applies  the  waters  for  useful  or  beneficial  purposes. 

APPEAL   from   a  judgment  of  the   Superior  Court  of 
Trinity  County.    James  W.  Bartlett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Scrivner  &  Montgomery,  for  Appellant. 

H.  B.  Given,  and  John  S.  Reid,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  to  determine  the  con- 
flicting claims  of  plaintiff  and  defendant  to  the  waters  of  a 
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certain  creek  known  as  Sam's  Creek  or  Kerlin  Creek,  in 
Trinity  County.  It  appears  that  this  creek  carries  at  flood 
season  quite  a  large,  quantity  of  water,  more  than  either 
party  ever  used  or  had  use  for,  but  the  quantity  rapidly 
diminishes,  after  the  rainy  season  is  passed,  to  a  flow,  during 
the  months  of  August  and  September,  of  not  to  exceed  thirty 
miner's  inches.  Both  parties  are  owners  of  ranches  to  which 
water  from  this  creek  was  conveyed  by  ditches  constructed 
by  their  predecessors  in  estate  more  than  twenty  years  prior 
to  the  commencement  of  this  action.  The  ditch  leading  to 
plaintiff's  land,  or  the  Trimble  Ranch,  is  known  as  the  Trimble 
ditch  and  that  leading  to  defendant's  land,  or  the  Kerlin 
Ranch,  as  the  Kerlin  ditch.  There  is  some  conflict  as  to  the 
carrying  capacity  of  these  ditches  but  there  was  evidence 
that  the  Trimble  ditch  would  convey  about  one  hundred 
miner's  inches  of  water  and  defendant's  ditch  about  one  hun- 
dred and  forty-four  miner's  inches.  The  evidence  was  that 
defendant's  ditch  was  first  in  time. 

Plaintiff  claims  a  right  to  one  hundred  miner's  inches  of 
the  waters  of  said  creek  for  irrigating  and  domestic  purposes 
and  alleges  such  use  thereof  for  over  twenty  years;  she  alleges 
the  destruction  by  defendant  of  her  dam  erected  on  said 
creek  at  the  head  of  her  ditch  whereby  she  was  damaged  five 
hundred  dollars  and  was  deprived  of  the  use  of  said  waters, 
and  prays  for  an  injunction  to  restrain  defendant  from  in- 
terfering therewith. 

Defendant  denied  plaintiff's  right  as  to  the  waters  of  said 
creek,  admitted  destroying  the  dam  of  the  Trimble  ditch  aiad, 
by  cross-complaint,  alleged  the  ownership  as  a  first  right  to 
the  waters  of  said  creek  to  the  extent  of  one  hundred  and 
forty-four  miner's  inches  for  irrigating  and  domestic  pur- 
poses. By  an  amendment  to  her  complaint  plaintiff  alleged 
that  the  said  creek  affords  sufficient  water  if  properly  con- 
served and  used,  to  irrigate  both  the  Trimble  and  Kerlin 
places  and  this  is  denied  by  defendant.  No  question  of 
riparian  rights  arises.  Plaintiff's  dam,  at  the  head  of  the 
Trimble  ditch,  is  two  or  three  hundred  yards  above  the  dam 
at  the  head  of  defendant's  ditch. 

Findings  numbered  1,  2,  4,  5,  6,  7,  8,  9,  11,  17,  18,  19,  and 
20  are  challenged  as  unsupported  by  the  evidence.  The  facts 
found  and  challenged  may  be  thus  summarized :  That  plain- 
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tiff  is  the  owner  of  the  so-called  Trimble  ditch,  conveying  water 
to  plaintiff's  premises,  and  also  appurtenant  to  said  ditch,  one- 
half  of  the  water  flowing  in  said  Sam's  Creek  at  the  point  where 
the  dam  of  the  Trimble  ditch  is  situated,  to  the  extent  of 
not  exceeding  one  hundred  miner's  inches  of  water  (I) ;  that 
plaintiff  and  her  predecessors  have  been  the  owners  of  said 
ditch  and  water,  except  when  interfered  with  by  defendant 
as  herein  specified,  for  more  than  twenty  years  last  past  (II) ; 
that  said  ditch  and  water  as  specified  in  finding  I  are  ap- 
purtenant to  said  Trimble  Ranch  and  have  so  been  for  the 
past  twenty  years,  and,  except  as  already  stated,  have  been 
used  for  irrigation,  household,  domestic,  and  other  beneficial 
purposes  (IV) ;  that,  about  August  23,  1908,  and  divers  times 
since,  defendant  wrongfully  destroyed  plaintiff's  dam  and 
diverted  said  water  from  plaintiff's  said  ditch  (V) ;  by  rea- 
son whereof  plaintiff  has  been  unable  to  obtain  water  for 
household  purposes  or  to  irrigate  her  said  ranch  as  she  was 
accustomed  to  do  and  her  crops  thereon  have  dried  up  and 
been  lost  (VI) ;  said  loss  was  of  the  third  crop  of  each  of  the 
three  years  immediately  preceding  the  commencement  of  the 
action,  of  the  value  of  one  hundred  and  fifty  dollars  (VII) ; 
and  defendant  threatens  to  continue  to  so  divert  the  said 
water  (VIII)  and  such  act  will,  if  continued,  cause  plaintiff 
irreparable  injury  to  her  estate  (IX) ;  and  the  use  of  said 
water  by  plaintiff  and  her  predecessors  has  not  been  subject 
to  defendant's  first  right  to  one  hundred  and  forty-four  inches 
of  said  waters  or  any  thereof  (XI) ;  that  plaintiff  claims  an 
interest  in  and  right  to  said  waters  of  said  creek  adversely  to 
defendant  and  the  same  is  not  without  right  but  is  an  estate 
and  interest  as  specified  in  finding  I  (XVII) ;  that  plaintiff 
is  now  and  for  more  than  twenty  years  last  past  she  has  been, 
through  her  predecessors  in  interest,  the  owner  of  the  right  to 
the  waters  of  said  creek  as  specified  in  finding  I,  which  said 
waters  were  at  all  times  during  said  period  conveyed  through 
said  ditch  to  plaintiff's  said  ranch  and  used  thereon  for 
beneficial  purposes,  except  when  interfered  with  by  defend- 
ant as  hereinbefore  set  forth  (XVIII) ;  that  during  said  last 
named  period  plaintiff  has  by  her  grantors  and  predecessors 
claimed,  used,  and  possessed  said  water-right  set  forth  in 
finding  I  and  during  said  period  said  right  and  said  ditch 
have  been  appurtenant  Xo  said  ranch^  and  said  waters  have 
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been  used  thereon  all  said  time  except  when  diverted  by  de- 
fendant as  hereinbefore  found,  and  such  use  has  been  adverse 
to  the  right  of  defendant  and  his  predecessors  in  interest 
(XIX) ;  and  open,  notorious,  exclusive,  and  adversely  to  de- 
fendant and  all  other  persons  (XX).  The  foregoing  find- 
ings relate  to  plaintiff's  rights  and  interests.  As  to  defend- 
ant's rights  the  court  found:  That  defendant  has  not  been 
and  is  not  now  the  owner  of  the  first  right  to  said  waters  to 
the  extent  of  one  hundred  and  forty-four  inches,  but  for  the 
past  thirty  years  he  and  his  predeeesors  in  interest  have  been 
and  he  now  is  the  owner  of  one-half  of  the  waters  flowing  in 
said  creek  at  the  point  where  the  said  Trimble  dam  is  situated 
and  any  waters  coming  into  said  creek  between  said  Trimble 
dam  and  defendant's  dam  to  the  extent  of  one  hundred  and 
forty-four  inches  measured  under  a  four-inch  pressure  (X) ; 
that  the  right  found  in  finding  X  is  the  only  right  defendant 
now  has  or  his  predecessors  ever  had  to  the  waters  of  said 
creek  (XII) ;  and  defendant  and  his  predecessors  have  not 
used  and  defendant  is  not  now  using  said  waters  for  any 
beneficial  purpose,  openly,  notoriously,  exclusively,  or  ad- 
versely to  plaintiff's  right,  and  defendant's  and  his  grantors' 
use  has  been  only  of  that  portion  of  said  waters  as  in  finding 
X  set  forth  (XVI). 

Finding  XXI  is  as  follows:  **That  there  is  suflfcient  water 
in  Sam's  Creek  (also  known  as  Kerlin  Creek)  during  the 
irrigating  season  of  each  year  to  supply  both  the  plaintiff  and 
defendant  with  sufficient  water  each  for  irrigating,  domestic, 
and  other  useful  and  beneficial  purposes,  provided  the  same 
be  properly  conserved.'* 

As  conclusions  of  law  the  court  found:  That  plaintiff  is 
the  owner  of  the  ditch  mentioned  in  finding  I  and  **of  one- 
half  of  the  waters  flowing  in  Sam's  Creek  mentioned  in  find- 
ing No.  1,  at  the  point  thereon  where  the  dam  of  the  said 
Trimble  ditch  is  situated  to  an  extent  not  exceeding  one 
hundred  inches  measured  under  a  four-inch  pressure"  and 
that  said  ditch  and  right  to  the  waters  of  said  creek  are 
appurtenant  to  said  Trimble  Ranch.  **  Defendant  is  the 
owner  of  one-half  of  the  waters  flowing  in  said  Sam's  Creek 
at  the  point  thereon  where  the  dam  of  said  Trimble  ditch  is 
situated,  and  any  additional  waters  coming  into  said  stream 
between  the  said  Trimble  dam  and  the  defendant's  dam,  to 
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an  extent  not  exceeding  one  hundred  and  forty-four  inches 
measured  under  a  four-inch  pressure."  The  following  direc- 
tion is  also  given:  "That  plaintiff,  shall  provide  and  install 
at  the  point  on  Sam's  Creek,  where  the  said  Trimble  ditch 
is  situated,  such  proper  and  necessary  appliances  as  will  di- 
vert from  said  Sam's  Creek  at  that  point,  one-half  of  the 
waters  flowing  in  said  creek  at  that  place  to  an  extent  not 
exceeding  one  hundred  inches  measured  under  a  four-inch 
pressure,  and  permit  the  other  half  of  the  water  of  said 
creek  at  that  point  to  flow  down  the  said  creek  in  order  that 
it  may  reach  the  dam  of  defendant  at  the  head  of  Eerlin 
ditch."  It  is  also  found  as  conslusion  of  law  that  plaintiff 
is  entitled  to  recover  damages  in  the  sum  of  one  hundred  and 
fifty  dollars  and  costs  of  suit  and  is  entitled  to  an  injunction 
perpetually  enjoining  defendant  from  diverting  from  said 
Sam's  Creek,  at  the  point  designated,  **more  than  one-half 
of  the  waters  flowing  in  said  Sam's  Creek  at  said  point,  and 
from  in  any  way  interfering  with  the  said  Trimble  ditch  and 
plaintiff's  right  to  the  waters  of  Sam's  Creek  as  specified  in 
finding  No.  1  and  her  use  thereof."  Judgment  was  accord- 
ingly entered  in  favor  of  plaintiff.  Defendant  appeals  from 
the  judgment  and  brings  the  record  here  under  the  alternative 
method. 

It  would  greatly  and  unnecessarily  prolong  this  opinion  to 
quote  the  evidence.  There  is  considerable  conflict  upon  some 
phases  of  the  case,  but  a  careful  reading  of  the  record  satisfies 
us  that  the  following  statement  of  the  learned  trial  judge, 
taken  from  his  written  opinion  certified  up  to  us,  is  fully 
justified.  We  quote:  "The  evidence  shows  that  the  Trimble 
ditch  was  constructed  in  1883  by  the  predecessors  in  interest 
of  the  plaintiff,  and  that  thereafter  during  every  year  until 
1908  the  waters  from  Sam's  Creek  were  diverted  through  it 
upon  the  Trimble  place  and  there  used  for  domestic  and  ir- 
rigating purposes;  that  the  Kerlin  ditch  was  constructed 
prior  to  the  Trimble  ditch,  and  used  each  year  thereafter  in 
conducting  water  for  irrigating  and  domestic  purposes  to 
and  upon  the  Kerlin  place;  that  in  the  spring  of  each  year 
a  dam  was  placed  in  Sam's  Creek  at  the  head  of  the  Trimble 
ditch  to  divert  the  water  into  the  Trimble  ditch,  and  that 
until  1904  the  waters  of  Sam's  Creek  were  diverted  into  the 
Eerlin  ditch  by  means  of  a  head  box  placed  in  the  spring  of 
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each  year  at  the  head  of  the  ditch  and  connecting  it  with  the 
stream. 

**At  the  commencement  of  the  year  1904  both  the  Trimble 
and  Kerlin  places  were  being  cultivated  to  about  the  same 
extent,  from  five  to  eight  acres  at  each  place,  the  crops  raised 
being  of  similar  character,  save  for  alfalfa,  of  which  there 
was  more  in  cultivation  on  the  Trimble  place  than  on  the 
Kerlin  place  at  that  time.  None  of  the  parties  who  at  this 
time  owned  or  occupied  the  places  had  ever  had  any  trouble 
over  the  waters  of  Sam's  Creek,  and  both  had  had,  notwith- 
standing some  crude  and  wasteful  methods  of  appropriation 
and  use,  as  disclosed  by  the  evidence,  an  ample  suflSciency  of 
•water  for  irrigation  and  domestic  purposes  upon  both  places. 

"In  the  spring  of  1904  one  B.  P.  Bu^ell  became  the  pur- 
chaser of  the  defendant's  premises,  then  commonly  known  as 
the  Kerlin  place,  and  thereafter  and  before  transferring  the 
same  to  defendant  said  Russell  repaired  the  flumes  and  dam 
of  the  Kerlin  ditch,  and  cleared  up  and  put  under  cultivation 
and  prepared  for  irrigation  several  acres  of  land  additional 
to  those  formerly  cultivated  and  cropped  by  the  owners  and 
occupants  of  the  Kerlin  place,  much  of  this  newly  cultivated 
land  being  seeded  with  alfalfa,  a  crop  which  in  its  early 
stages  requires  a  considerable  amount  of  irrigation. 

**  During  1905  the  Kerlin  place  was  under  a  lease  to  one 
W.  J.  Henry,  who  personally  conducted  the  farming  opera- 
tions thereon  from  April  16th  to  November  10th  of  that  year. 
Since  the  expiration  of  the  Henry  lease  the  defendant  has 
owned  and  cultivated  the  Kerlin  place.  .  .  .  Prior  to  the 
purchase  by  Russell  of  the  Kerlin  place  but  little  alfalfa  had 
been  grown  thereon,  the  usual  crops  having  been  grain,  hay 
and  fruit  and  garden  vegetables. 

**To  properly  solve  the  hiatters  in  controversy  between  the 
parties  requires  mainly  the  determination  of  this  question: 
To  what  extent  had  the  waters  of  Sam's  Creek  been  appro- 
priated and  used  by  plaintiff  and  the  predecessoirs  of  defend- 
ant at  the  time  of  the  purchase  of  the  Kerlin  place  in  1904 
by  B.  P.  Russell  through  whom  defendant  deraigns  his  title, 
so  as  to  give  the  parties  to  this  action  a  fixed  right  to  some 
certain  portion  of  the  waters  of  said  stream!  Prior  to  this 
time,  and  for  over  five  years  prior  to  the  purchase  of  the 
Kerlin  place  by  Russell,  the  evidence  shows  an  open,  peace- 
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able,  notorious  use  of  waters  from  the  stream  upon  both  the 
Trimble  and  Kerlin  places,  for  useful  and  legitimate  pur- 
poses, under  claim  of  right,  and  without  dispute  or  inter- 
ference. During  this  long  period  of  at  least  sixteen  years, 
all  the  evidence  substantially  shows  that  the  stream  afforded 
sufficient  water  for  the  irrigation  of  about  the  same  amount 
of  lands  and  crops  on  both  the  Trimble  and  Kerlin  places. 
And  that  there  was  sufficiency  of  water  for  an  increased 
irrigable  acreage  in '  both  places  if  properly  conserved  is 
plamly  evident  from  the  testimony  of  the  witness  Henry  who 
cultivated  the  Kerlin  place  after  its  cultivated  acreage  had 
been  increased  and  character  of  crops  raised  thereon  changed, 
and  who  by  a  mutual  arrangement  with  the  husband  of  the 
plaintiff,  such  as  neighbors  should  more  often  adopt  and  pre- 
vent actions  like  this  from  arising,  enabled  the  raising  and 
harvesting  of  the  crops  on  both  places  during  1905  without 
loss  or  injury  to  either  party." 

Much  of  the  criticism  of  the  instructions  rests,  we  think, 
upon  a  misconception  of  defendant's  right  to  wit:  that  the 
capacity  of  his  ditch  determines  the  extent  of  his  right  to  the 
water. 

It  is  true  that  defendant's  ditch  was  first  in  time  as  was 
the  use  of  the  waters  of  Sam's  Creek  by  means  of  this  ditch. 
It  is  true  also  that  the  ditch  had  a  capacity  of  one  hundred 
and  forty-four  miner's  inches  of  water.  But  priority  in  the 
use  of  these  waters  and  the  capacity  of  the  ditch  do  not 
necessarily  establish  a  right  to  one  hundred  and  forty-four 
miner's  inches  of  the  water.  The  size  of  the  ditch  is  a  factor 
in  aid  of  the  intention  of  the  party  making  the  appropriation 
of  the  water.  It  is  not,  however,  conclusive.  The  true  test 
is  the  amount  of  water  actually  used  for  beneficial  purpose. 
Section  1411  of  the  Civil  Code  provides  that  ''The  appropria- 
tion must  be  for  some  usefiil  or  beneficial  purpose,  and  when 
the  appropriator  or  his  successor  in  interest  ceases  to  use  it 
for  such  a  purpose,  the  right  ceases."  So,  also,  is  it  true 
that  the  appropriator 's  right  is  measured  by  what  he  in  fact 
uses  for  such  a  purpose,  not  what  he  might  have  used.  If 
the  capacity  of  the  ditch  is  greater  than  is  necessary  to  irri- 
gate the  lands  of  the  appropriator  he  will  be  restricted  to  the 
quantity  of  water  needed  for  the  purposes  of  irrigation, 
water-stock,  and  domestic  purposes.    Where  the  purpose  is 
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the  irrigation  of  land  he  is  not  confined  to  the  amount 
used,  but  is  entitled  to  such  further  amount  of  water,  within 
the  capacity  of  his  ditch,  as  would  be  required  for  future 
improvement  of  his  land,  if  the  right  is  otherwise  kept  up. 
But  this  right  to  enlarge  the  use  may  be  lost  by  nonuser  for 
a  long  period  of  time  and  the  appropriation  of  the  water 
meantime  by  another  appropriator.  The  acts  and  conduct 
of  the  first  appropriator  at  the  time  of  his  appropriation,  his 
object  in  making  the  appropriation,  the  quantity  of  land 
capable  of  irrigation,  the  necessity  for  irrigation  together 
with  his  actual  appropriation  and  use,  must  be  considered. 
These  and  other  rules  are  well  stated  by  Mr.  Justice  Hawley 
in  Hewitt  v.  Story,  64  Fed.  510,  [30  L.  R.  A  265,  13  C.  C.  A. 
250].  (See  the  many  cases  there  cited.)  Said  the  learned 
judge:  ''The  diversion  of  the  water  ripens  into  a  valid  ap- 
propriation only  where  it  is  utilized  by  the  appropriation 
for  a  beneficial  use;  and  the  surplus  or  waste  water  of  a 
stream  may  be  appropriated,  subject  to  the  rights  of  prior 
appropriators,  and  such  an  appropriator  is  entitled  to  use 
all  such  waters;  that  in  controversies  between  prior  and  sub- 
sequent appropriators  of  water,  the  question  generally  is 
whether  the  use  and  enjoyment  of  the  water  for  the  purpose 
to  which  the  water  is  applied  by  the  appropriator  have  been 
in  any  manner  impaired  by  the  acts  of  the  subsequent  ap- 
propriator." Applying  these  principles  to  the  case  in  hand, 
it  is  quite  apparent  that  the  defendant  never  did,  either  by 
the  acts  of  his  predecessors  in  interest  or  by  his  own  acts,  ac- 
quire a  right  to  a  greater  quantity  of  the  waters  of  Sam's 
Creek  than  has  been  allowed  him  in  the  judgment,  to  wit :  one- 
half  thereof. 

There  was  evidence  that  the  Trimble  ditch  was  built  in 
1883;  its  head  is  above  the  head  of  defendant's  ditch  a  short 
distance  and  its  use  for  conveying  water  to  the  Trimble  place 
was  well  known  to  the  users  of  water  through  the  Kerlin 
ditch.  The  evidence  was  that  the  use  made  of  the  water  was 
for  domestic  purposes  and  only  a  few  acres  were  irrigated, 
and  that  about  an  equal  acreage  was  irrigated  on  the  two 
places  and  for  like  purposes  and  substantially  the  same 
quantity  of  water  utilized.  This  mutual  use  of  the  water 
was  open,  notorious  and  under  claim  of  right  respectively  by 
the  parties  using  the  water  and  continued  uninterrupted  for 
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nearly  twenty  years  and  this  use  was  never  materially  inter- 
fered with  or  seriously  disputed  until  in  1908  when  defend- 
ant destroyed  plaintiff's  dam.  In  speaking  of  the  evidence 
the  learned  trial  judge  said : 

"The  evidence  is  somewhat  conflicting  as  to  the  amount  of 
water  at  first  taken  from  the  stream  through  either  the  Kerlin 
or  Trimble  ditches,  and  the  appliances  at  the  head  of  both 
ditches  prior  to  1904  having  been  of  a  crude  and  temporary 
nature,  the  extent  of  the  appropriation  to  any  reasonable 
degree  of  certainty,  must  be  determined  through  a  considera- 
tion of  the  purposes  for  which  the  water  was  needed,  the 
amount  of  lands  cultivated,  and  the  character  and  amount  pf 
crops  raised. 

''The  purpose  for  which  the  water  is  and  was  needed  on 
both  places,  their  similar  cropping  and  cultivation,  their  near- 
ness in  vicinage,  their  like  want  of  proper  storage  facilities, 
the  nearness  of  the  points  of  appropriation  on  the  stream,  the 
absence  of  any  tributaries  or  feeders  of  Sam's  Creek  reach- 
ing that  stream  between  the  heads  of  the  respective  ditches, 
the  fact  that  the  stream  furnished  sufficient  water  with  reason- 
able use  to  irrigate  both  places,  and  the  use  without  conflict 
for  a  long  series  of  years  prior  to  1908,  forces  the  conclusion 
that  each  of  the  users  of  the  water  appropriated  the  same 
substantially,  to  an  equal  extent  and  that  the  rights  to  the  use 
of  the  waters  should  be  fixed  and  determined  on  that  basis.'' 

Attention  is  called  to  the  fact  that  it  does  not  appear  that 
the  deeds  under  which  plaintiff  acquired  title  to  her  land 
made  any  reference  to  the  Trimble  ditch  or  the  water  of 
Sam's  Creek.  The  muniments  of  title  were  not  introduced  by 
either  party,  it  having  been  stipulated  that  they  were  the 
owners,  respectively,  of  the  lands  claimed  by  them. 

No  objection  was  made  to  the  evidence  of  the  use  of  ^the 
Trimble  ditch  and  the  waters  of  Sam's  Creek  as  belonging 
to  the  owner  of  the  Trimble  place.  That  this  ditch  and  water 
were  used  and  enjoyed  by  the  owner  of  the  Trimble  place  and 
claimed  as  belonging  to  it  very  clearly  appears.  The  grant 
of  the  land  carried  with  it,  by  implication,  this  ditch  and  the 
water  conveyed  through  it  as  incident  to  the  land.  It  is  al- 
together probable  that  the  deeds  conveyed  the  **  appur- 
tenances" in  terms,  but  whether  they  did  is  not  material. 
It  was  held  in  Cave  v.  Crafts,  53  Cal.  135:  '*The  word  *ap. 
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purtenance*  is  not  necessary  to  the  conveyance  of  the  ease- 
ment. The  general  rule  of  law  is,  that  when  a  party  grants 
a  thing,  he  by  implication  grants  whatever  is  incident  to  it 
and  necessary  to  its  beneficial  enjoyment.  The  incident  goes 
with  the  principal  thing."  {Rubio  Cafion  etc.  Assoc,  v. 
Everett,  154  Cal.  29,  32,  [96  Pac.  811]  ;  Stanislaus  Water  Co. 
V.  Bachman,  152  Cal.  716,  724,  [15  L.  R.  A.  (N.  S.)  359,  93 
Pac.  858].) 

We  do  not  think  defendant's  rights  were  enlarged  or 
strengthened  by  the  terms  used  in  the  deed  to  him  in  1905, 
which  purported  to  convey  the  Kerlin  ditch  and  one  hundred 
and  forty-four  miner's  inches  of  the  waters  of  Sam's  Creek. 
The  rights  of  plaintiff  had  attached  long  prior  to  that  date, 
and  in  fact  there  was  evidence  that  her  rights  were  not  ques- 
tioned at  that  time.  Defendant's  grantor  could  not  convey 
something  he  did  not  own. 

Neither  did  the  fact  that  defendant's  predecessor,  Kerlin, 
posted  a  notice  of  his  claim  to  one  hundred  and  forty-four 
miner's  inches  of  water  at  the  head  of  his  ditch  affect  plain- 
tiff's rights.  **His  right  is  not  measured  by  the  extent  of  his 
appropriations  as  stated  in  the  notice,  or  by  the  actual  diver- 
sion from  the  stream,  but  by  the  extent  to  which  he  applies  the 
waters  for  useful  or  beneficial  purposes.'*  {Hufford  v.  Dye, 
162  Cal.  147, 153,  [121  Pac.  400].) 

Finding  XXI  is  attacked  as  a  solution  of  the  controversy 
entirely  without  support  in  the  evidence.  The  contention  is 
that  the  finding  is  inconsistent  with  the  theory  of  the  original 
complaint,  and  is  based  upon  the  amendment  thereto.  This 
amendment  was  filed  before  the  trial  and  became  as  much  a 
part  of  the  complaint  as  if  originally  incorporated  in  it. 
We  do  not  see,  however,  that,  because  the  parties  both  claimed 
a  definite  quantity  of  the  water,  the  court  was  precluded  from 
making  an  equitable  division  of  it  without  indicating  a  given 
number  of  miner's  inches  to  each.  In  view  of  the  fact  that 
the  flow  of  the  stream  varied  greatly  at  different  seasons  of 
the  year,  and  as  there  was  evidence  that  for  a  long  period  of 
time  the  claimants  to  the  water  had  used  substantially  the 
same  quantity  and  found  it  sufficient  for  their  purposes,  it 
seems  to  us  that  the  simplest  as  well  as  the  most  equitable 
method  of  division  and  the  one  least  likely  to  give  rise  to 
future  trouble,  was  that  adopted  by  the  court.    By  it  plaintiff 
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can  take  no  more  than  one-half  of  the  water  at  any  stage. 
The  other  half  at  all  times  must  be  allowed  to  pass  to  defend- 
ant's  ditch.  It  is  true  that,  in  most  cases,  it  becomes  the  duty 
of  the  court  to  fix  definitely  the  quantity  of  water  to  be  taken 
or  the  quantity  of  land  to  be  irrigated  (Watson  v.  Lawson,  166 
Cal.  235,  [135  Pac.  961],  cited  by  appellant) ;  but  where,  as 
here,  it  is  only  at  the  season  of  the  year  when  the  water  is  low 
that  the  parties  use  all  of  it  for  beneficial  purposes,  the  quantity 
is  immaterial  inasmuch  as  there  are  no  other  claimants  and  as 
each  is  allowed  what  he  is  entitled  to, — ^namely,  one-half.  We 
cannot  see  that  defendant  is  prejudiced  or  injured  in  any  way 
by  this  adjustment  of  the  respective  rights  involved.  Defend- 
ant rests  his  contention,  as  he  does  elsewhere,  upon  the  claim 
that  plaintiff's  rights  are  subordinate  to  his  and  hence  should 
have  been  definitely  fixed.  But  we  have  seen  that  such  con- 
tention is  not  borne  out  by  the  evidence.  There  is  evidence 
that  justifies  the  division  of  the  water  as  made  by  the  trial 
court  and  that  as  to  the  use  of  the  water  the  parties  stand 
upon  an  equal  footing.  The  form  of  the  judgment  is,  there- 
fore, without  objection.  {Harris  v.  Harrison,  93  Cal.  676, 
680,  [29  Pac.  325].) 
The  judgment  is  afiSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  2,  1914. 


[Orim.  No.  475.    First  Appellate  District. — December  5,  1913.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  POWERS,  Ap- 
pellant. 

Cmminal  Law — ^Eobbery — Heabsay  Evidencb  as  to  Reputation  or 
Accused — ^Letter  from  Chief  of  Pouce. — In  a  prosecution  for 
robbcnry,  it  is  error  to  admit  in  evidence  a  letter  received  from  a 
«itj  chief  of  police  bj  the  constable  of  the  township  wherein  the 
crime  was  committed,  which  tends  to  show  that  the  accused  is  a 
of  bad  character,  that  he  has  several  aliases,  that  he  has  been 
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convicted  of  g^and  larceny,  that  he  has  been  previouflly  arrested 
upon  a  charge  of  highway  robbery,  and  that  he  is  well  known  to  thfl 
police  of  such  city,  who  have  his  criminal  record,  photograph,  and 
Bertillon  description. 

D). — Objection  to  Evidence — ^Waiver  by  Stipulation  that  it  be  Bead 
TO  JuBT. — Where  such  hearsay  evidence  is  admitted  over  objection 
and  10  about  to  be  handed  to  the  jury,  objection)  to  its  admission 
IB  not  waived  by  couneel  for  defendant  insisting  that  it  be  read  to 
the  jury  and  stipulating  to  that  effect,  after  again  objecting  to  it  as 
evidence. 

Id. — Hearsay  Evidbncb— Error  in  Admitting — ^Whbn  not  Cause  fob 
BsvEBSAL. — Error  in  the  admission  of  such  evidence  is  not  cause 
for  a  reversal  of  a  judgment  of  conviction,  where  the  evidence  of 
guilt  is  positive,  diiiect,  and  certain,  and  not  contradicted  by  the 
defemdant  himself,  who  voluntarily  took  the  stand,  but  testified 
only  to  a  fact  not  in  dispute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County  and  from  an  order  refusing  a  new  triaL  J.  B. 
Barber,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Everett  B.  Taylor,  and  R.  L.  Boyer,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attomey-Qeneral,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgement  of 
couTiction  of  the  defendant  upon  a  charge  of  robbery  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  principal  points  urged  by  the  appellant  upon  this 
appeal  turn  upon  the  admission  in  evidence  of  certain 
documentary  matter  which  seriously  reflected  upon  the  char- 
acter and  standing  of  the  defendant  before  the  jury,  and 
with  respect  to  which  it  is  claimed  that  the  district  attorney 
was  guilty  of  gross,  persistent,  and  prejudicial  misconduct 
both  in  his  insistence  upon  the  admission  of  this  objectionable 
matter,  and  in  his  subsequent  comment  upon  its  effect  before 
the  jury. 

The  record  shows  that  shortly  after  the  robbery  was  com- 
mitted and  reported  to  him,  one  J.  J.  Fox,  a  constable  of  the 
township  wherein  the  scene  of  the  crime  was  laid,  sent  out 
certain  notices  and  circulars  containing  a  statement  of  the 
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commission  of  the  robbery  and  a  description  of  the  suspected 
offender;  and  that  in  response  thereto  he  received  from  the 
chief  of  police  of  Los  Angeles  a  mailed  envelope  purporting 
on  its  outside  to  have  come  from  the  office  of  that  official,  and 
inclosing  a  picture  and  Bertillon  description  of  the  defendant, 
and  also  a  letter  from  said  chief  of  police  which  was  as 
follows: 

''Constable  J.  J.  Fox,  Crockett,  Cal. 

"Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  30th  ult., 
enclosing  your  circular  describing  George  Powers,  whom  you 
want  for  felony ;  and  I  am  sending  yon  herewith  copy  of  our 
picture  and  Bertillon  description  of  him.  He  is  known  to  us 
as  Qeorge  B.  Powers,  alias  George  James  Howard,  alias 
George  Welch,  alias  John  White,  alias  John  Kelly,  and  is 
liable  to  use  any  name.  He  was  arrested  in  this  city  on  June 
23rd,  1905,  on  charge  of  highway  robbery;  On  August  10th 
was  tried,  but  the  jury  disagreed,  and  the  district  attorney 
dismissed  the  case.  In  November,  1909,  he  was  received  at 
San  Quentin  from  Alameda  County  for  three  years  for  grand 
larceny.  His  San  Quentin  number  is  23,937;  discharged 
March  18,  1912.  This  man  is  well  known  to  the  officers  of 
my  department,  and  I  think  we  will  undoubtedly  get  him  for 
you  if  he  returns  to  this  city. 

**Very  truly  yours, 

*'C.  E.  Sebastian, 
''Chief  of  Police.'* 

The  Bertillon  description  accompanying  this  letter  was  as 
follows : 

''Institution:  City  Prison,  Los  Angeles,  CaL 

"Bureau  of  Identification,  Department  of  Police,  Detective 
service. 

"Name:  George  G.  Powers;  Registered  number,  3412; 
Color,  White;  Alias  George  James  Howard,  George  Welch, 
John  White,  John  Kelly;  arrested  June  23,  1905;  residence 

;    Occupation,    bricklayer;    Descent,    Am- 

r.rican;  Crime,  robbery.  Held P.  C.  num- 
ber  ;  Officer,  Smith,  Benedict  and  Murphy. 

Bail .   Sentenced . 

August  10, 1909,  jury  disagrees.  Previous  numbers  as  George 
Welch,  rec'd.  Nov.  '09,  from  Alameda  Co.  three  years,  S.  Q., 
23,937  for  G.  L.    Dis.  March  18,  1912. 

28  Cal.  App.— 20 
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"Marks,  scars  and  moles:  1st.  Dagger  piercing  the  flesh 
left  lower  arm  ext.,  Pansy  and  leaf  on  left  lower  arm.  2nd. 
Clasped  hands,  double  heart,  red  flower  and  wreath  right  arm. 
3rd.     Small  scar  1  m.  1  up.  rib." 

Counsel  for  the  people  insisted,  over  repeated  objections  on 
the  part  of  the  defendant,  in  introducing  in  evidence  this 
envelope  and  its  inclosures.  The  reporter's  transcript  of  the 
trial  shows  that  no  tangible  explanation  or  suflScient  reason 
was  given  at  the  time  why  evidence  of  this  highly  objection- 
able and  purely  hearsay  character  should  be  submitted  to  the 
jury.  Its  import  was  to  show  that  the  defendant  was  a  man 
of  bad  character;  that  he  had  several  aliases;  that  he  had 
been  convicted  of  grand  larceny  and  had  served  a  term  in  the 
state  prison;  that  he  had  previously  been  arrested  in  Los 
Angeles  upon  a  charge  of  highway  robbery,  upon  his  trial 
for  which  the  jury  had  disagreed,  and  that  he  was  well  known 
to  the  police  of  that  city,  who  had  his  criminal  record,  photo- 
graph, and  Bertillon  description.  Had  the  chief  of  police  of 
Los  Angeles  been  called  as  a  witness  to  testify  to  any  of  these 
things  it  is  perfectly  apparent  that  he  could  not  have  been 
legally  heard  to  do  so  over  the  defendant's  objections;  and 
this  being  so,  why  his  letter  or  an  unattested  record  of  his 
office  should  be  deemed  admissible  passes  comprehension. 

The  attorney-general  in  his  brief  upon  this  appeal  does  not 
even  attempt  to  offer  any  justification  of  the  action  of  the 
district  attorney  in  offering  and  procuring  the  admission  in 
evidence  of  the  envelope  or  its  inclosures  in  the  first  place; 
but  contends  that  after  the  admission  of  this  objectionable 
matter  in  evidence  the  defendant  expressly  waived  his  objec- 
tion to  it.  The  state  of  the  record  on  this  point  shows  that 
after  defendant's  counsel  had  repeatedly  but  vainly  objected 
to  the  offer  in  evidence  of  the  envelope  and  its  inclosures,  and 
when,  after  being  admitted  over  such  objection,  they  were 
about  to  be  handed  to  the  jurors  for  their  inspection,  the  fol- 
lowing colloquy  occurred: 

"Mr.  Taylor  (defendant's  counsel) :  We  will  insist  that  as 
long  as  the  matter  is  introduced  in  evidence  that  it  be  read  to 
the  jury,  and  we  will  stipulate  that  it  may  be  read  in  eviden<!e. 

"Mr.  Ormsby  (district  attorney) :  I  will  accept  the  stipula- 
tion of  counsel,  and  read  them.  The  communication  or  letter 
reads  as  follows: 
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**Mr.  Taylor:  We  are  going  to  object  te  it  if  it  is  allowed 
to  go  in  evidence  on  the  ground  that  it  forces  the  defendant  to 
be  a  witness  against  himself. 

''The  Court:  The  objection  is  overruled." 

The  letter  and  description  were  then  read,  whereupon  de- 
fendant's counsel  again  renewed  his  objections  to  both,  stat- 
ing and  arguing  the  same  at  length,  and  assigning  the  re- 
marks of  the  district  attorney  and  the  introduction  of  the 
matter  in  evidence  as  prejudicial  error. 

It  would  seem  quite  plain  from  this  state  of  the  record  that 
the  only  extent  to  which  counsel  for  the  defendant  intended 
his  stipulation  to  go  was  that  of  agreeing  that  the  obnoxious 
matter  should  be  read  to  the  jury  instead  of  being  handed  to 
them  to  inspect  and  read,  and  that  he  must  have  been  so 
understood  by  counsel  for  the  prosecution  and  the  court  at 
the  time  in  view  of  his  later  objections  and  the  rulings  thereon. 

The  record  furthei^  shows  that  at  the  close  of  the  people's 
case,  the  defendant  took  the  witness  stand,  and  was  asked  by 
his  counsel  on  direct  examination  these  two  questions:  '*Q. 
Were  you  ever  convicted  of  a  felony?  A.  Yes,  sir. 
Q.  When  did  you  get  out  of  San  Quentin?  A.  March  18, 
1912.*'  The  record  further  discloses  that  in  the  information 
in  the  case  the  defendant,  in  addition  to  being  charged  with , 
robbery,  was  also  charged  with  this  prior  conviction  of  felony, 
and  that  he  had  upon  his  plea  admitted  the  charge  of  prior 
conviction. 

This  being  the  state  of  the  record  upon  the  entire  matter  it 
would  seem  that  whatever  error  the  court  may  have  com- 
mitted in  the  admission  of  incompetent  evidence  as  to  the 
prior  conviction  of  the  defendant  was  cured  by  his  own  af- 
firmative testimony ;  and  even  if  not  so  cured  would  not,  in  view 
of  the  defendant's  plea,  constitute  such  prejudicial  error  as 
to  warrant  a  reversal  of  the  case.  But  his  reasoning  cannot 
be  held  to  apply  to  the  other  portion  of  the  letter  and  in- 
closure  from  the  chief  of  police  of  Los  Angeles  detailing  the 
defendant's  arrest  and  trial  upon  another  charge  of  robbery, 
in  which  the  jury  disagreed.  The  error  of  the  admission  of 
this  sort  of  incompetent  evidence  against  a  defendant  in  this 
or  any  case  must  be  held  to  be  a  highly  prejudicial  violation  of 
an  essential  and  long-established  rule  of  criminal  evidence  in- 
tended to  safeguard  the  character  and  rights  of  a  defendant 
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on  trial  for  a  particular  crime.  It  is  to  be  noted,  however, 
that  the  incompetent  evidence  thus  admitted  had  no  direct 
bearing  or  effect  upon  the  aflSrmative  evidence  of  the  prosecu- 
tion with  respect  to  the  details  of  the  crime.  But  it  is  such 
an  error  as  would,  in  every  case  of  its  occurrence,,  constrain 
the  appellate  court  to  set  aside  the  judgment  and  grant  a 
new  trial  were  it  not  for  the  counter-compulsion  of  section 
414  of  article  VI  of  the  constitution,  which  requires  that  **No 
judgment  shall  be  set  aside,  or  new  trial  granted  in  any 
criminal  case  on  the  ground  of  misdirection  of  the  jury,  or 
the  improper  admission  or  rejection  of  evidence,  or  for  error 
as  to  any  matter  of  pleading  or  procedure,  unless,  after  an 
examination  of  the  entire  cause  including  the  evidence,  the 
court  shall  be  of  the  opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justice." 

The  examination  of  the  entire  cause  including  the  evidence, 
which  the  constitution  thus  compels  in  this  case,  shows  that 
the  defendant  George  Powers,  alias  Qeorge  Welch,  was  pro- 
ceeded against  upon  an  information  wherein  he  was  charged 
with  the  crime  of  robbery,  alleged  to  have  consisted  in  the 
violent,  forcible,  and  felonious  taking  from  one  Robert  Mc- 
Casslin  of  the  sum  of  sixty-five  dollars.  The  information  also 
charged  a  conviction  of  a  previous  felony  of  like  character. 
The  defendant  pleaded  not  guilty  to  the  direct  offense 
charged;  but  admitted  his  conviction  of  the  former  crime. 
Upon  the  trial  the  said  Robert  McCasslin  testified  that  he 
was  a  messman  on  an  oil  steamer  lying  at  the  oil  dock  near 
Port  Costa  on  the  second  day  of  April,  1912 ;  that  he  left  the 
ship  about  twenty  minutes  past  ten  o'clock  on  the  night  of 
that  day  and  walked  along  the  track  to  Crockett ;  that  he  went 
to  the  Arcade  saloon,  arriving  about  half  past  eleven,  where 
he  had  one  drink,  and  after  remaining  there  a  few  moments 
went  to  the  **Idle  Hour"  saloon  near  by,  where  he  had  four 
more  drinks  and  where  he  remained  until  the  closing  time  at 
twelve  o'clock,  when  he  went  outside  and  stood  in  front  of  the 
saloon  talking  to  two  acquaintances  named  Phillips  and  Ford. 
While  standing  there  the  defendant,  whom  he  had  known 
several  years  before  under  the  name  of  Howard,  but  who 
while  in  the  saloon  had  been  presented  to  him  under  the  name 
of  Kelly,  came  up  and  asked  for  some  money  to  get  something 
to  eat  and  a  place  to  sleep,  and  that  McCasslin  took  out  the 
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Back  which  held  his  money  and  gave  him  two  dollars.  Mc- 
Caaslin  then  announced  his  intention  to  go  back  to  his  ship, 
when  Kelly  ''offered  to  walk  a  ways  with  him"  on  account 
of  it  being  a  lonely  place.  Accepting  his  offer  they  proceeded 
down  the  track  for  some  distance,  when  "Kelly  suddenly 
threw  his  arm  around  his  neck  and  struck  him  in  the  face; 
and  when  he  cried  out  threatened  to  kill  him,  and  thrust  a  gag 
in  his  mouth  and  threw  him  violently  down  on  the  track, 
and  struck  his  face  against  the  rail,  and  then  thrust  his  hand 
into  his  pocket  and  took  his  money;  that  McCasslin  became 
unconscious  and  remained  so  for  some  time,  during  which  his 
assailant  disappeared;  upon  recovering  consciousness  Mc- 
Casslin  went  to  the  Port  Costa  depot,  and  told  that  he  had  been 
held  up  and  robbed  by  a  man  named  Kelly,  whom  he  then 
described  and  from  which  description  the  defendant  was  later 
arrested.  The  witness  positively  identified  the  defendant  as 
the  man  whom  he  had  formerly  known  under  the  name  of 
Howard,  and  who  had  been  presented  to  him  on  the  night  of 
the  robbery  under  the  name  of  Kelly ;  and  also  positively  iden- 
tified  him  as  his  assailant.  The  other  persons  who  were  with 
McCasslin  in  front  of  the  ''Idle  Hour"  saloon  also  testified 
to  the  defendant's  presence  there  and  that  he  was  the  last 
person  seen  in  company  with  McCasslin  only  a  short  while 
before  the  robbery.  The  defendant  was  also  shown  to  have 
disappeared  from  Crockett  immediately  after  the  date  of  the 
crime.  The  testimony  of  the  witnesses  for  the  people  was  not 
only  unshaken  upon  cross-examination,  but  was  uncontra- 
dicted by  any  evidence  educed  on  the  part  of  the  defendant. 
The  only  witness  in  fact  for  the  defendant  was  himself;  and 
the  only  questions  asked  of  him  by  his  counsel  were  the  two 
above  set  forth.  The  district  attorney,  undertook  to  question 
him  as  to  his  whereabouts  on  the  night  of  the  crime,  but  was 
not  permitted  to  pursue  the  inquiry.  The  defendant  was  not 
asked  to  either  affirm  or  deny  the  commission  of  the  crime 
although  he  was  a  voluntary  witness  in  his  own  behalf. 

The  jury  brought  in  a  verdict  of  conviction  of  the  defend- 
ant of  robbery;  and  the  judgment  and  order  denying  a  new 
trial  followed  in  due  course. 

From  the  foregoing  examination  of  the  entire  cause  includ- 
ing the  evidence  this  court  is  entirely  satisfied  that  there  has 
been  no  miscarriage  of  justice  in  this  case.    It  is  true  that 
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the  error  complained  of  was  gross ;  and  in  a  case  wherein  the 
evidence  of  guilt  was  less  positive,  direct,  and  certain,  or 
was  contradicted  by  that  of  the  defendant  himself,  would 
doubtless  work  a  reversal  of  the  judgment.  The  provision  of 
the  constitution,  while  it  constrains  this  court  to  affirm  the 
judgment  and  order  denying  a  new  trial  in  this  case,  is  not  to 
be  taken  as  justifying  or  in  any  wise  encouraging  the  com- 
mission by  trial  courts  and  prosecuting  officers  of  errors  of 
this  character  in  their  effort,  however  laudable,  to  convict 
persons  whom  they  believe  to  be  justly  accused  of  crime. 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  31,  1914,  and  the  fol- 
lowing opinion  then  rendered  thereon:* 

THE  COURT.— A  careful  examination  of  the  record  in 
the  light  of  the  petition  for  rehearing  herein  assures  us  that 
the  statement  in  our  opinion  of  the  uncontradicted  facts  show- 
ing the  guilt  of  the  defendant,  is  a  fair  and  sufficiently  full 
resum^  of  the  evidence;  and  also  that  in  the  application  of 
the  provisions  of  section  4^4  of  article  VI  of  the  constitution 
thereto  the  opinion  of  the  court  is  in  entire  accord  with  its 
views  expressed  in  the  case  of  People  v.  Lawlor,  21  Cal.  App. 
63,  [131  Pac.  63],  and  is  not  out  of  alignment  with  the  views 
expressed  by  Mr.  Justice  Sloss  in  the  case  of  People  v. 
O'Bryan,  165  Cal.  55,  [130  Pac.  1042]. 

In  the  decision  of  the  case  at  bar  we  are  not  to  be  under- 
stood as  holding  that  in  order  to  have  procured  a  reversal  of 
the  case  for  the  error*  complained  of,  the  defendant  would 
have  been  compelled  to  take  the  witness  stand  at  the  trial. 
The  law  permits  no  such  compulsion;  and  this  case  is  not  to 
be  taken  as  pointing  to  the  conclusion  that  in  cases  where  the 
erroneously  admitted  evidence  bears  directly  upon  the  com- 
mission of  the  specific  crime,  the  defendant  must  be  a  witness 
in  his  own  behalf  in  order  to  procure  a  reversal  of  the  case. 
Each  cause  involving  the  application  of  section  4^^  of  article 
VI  of  the  constitution  must  be  adjudged  by  its  own  facts.  In 
the  case  at  bar  the  incompetent  matter  admitted  in  evidence 
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had  no  relation  to  the  immediate  proofs  of  the  defendant's 
crime.  Had  he  taken  the  witness  stand  to  deny  the  com- 
mission of  the  crime  they  would  have  weighed  against  him  as 
a  witness ;  and  for  that  reason,  as  well  as  for  the  reason  that 
his  denial  of  the  commission  of  the  crime  would  have  so 
changed  the  face  of  the  record  as  to  leave  the  proofs  against 
him  no  longer  undisputed,  he  would  have  been  entitled  to  a 
retrial  of  his  case.  The  defendant  was  under  no  compulsion 
to  become  a  witness  in  this  case.  He  did  so  voluntarily,  but 
only  to  testify  to  a  fact  not  in  dispute  and  no  longer  material 
to  the  issue.  Being  a  voluntary  witness  in  his  own  behalf  he 
saw  fit  to  say  nothing  in  contradiction  of  the  otherwise  un- 
disputed evidence  tendered  on  behalf  of  the  people;  and  he 
cannot  now  be  heard  to  complain  that  the  uncontradicted  and 
conclusive  proofs  of  the  prosecution  compel  the  application 
of  the  constitutional  provision  to  his  case. 
The  petition  for  a  rehearing  is  denied. 


[Ciy.   No.   1134.    Seeond  Appellate  Distriet.— December  5,   1913.] 

MAMIE  V.  EAWLES  et  al..  Respondents,  v.  LOS  ANGELES 
GAS  &  ELECTRIC  CORPORATION,  Appellant. 

Witness  —  Cboss-examinatiom  as  to  Depbbssion  in  Street  — 
Whether  Question  Calls  for  Conclusion. — Where,  in  an  action 
bj  a  pedestrian  for  personal  injuries  suetained  from  stepping  into 
a  depression  left  in  a  street  by  a  gas  company,  a  photograph  of 
tiie  depression,  taken  the  day  following  the  accident,  is  admitted 
in  evidence,  and  the  witness  who  took  it  testifies  that  he  made 
no  examination  of  the  depression,  on  the  day  of  the  accident,  but 
that  the  street  was  in  the  same  condition  when  he  took  the  photo- 
graph as  when  the  accident  occurred,  it  is  proper  cross-examination 
to  ask  him  how  he  knows  the  conditions  were  identical. 

Id. — Cross-examination — Opinion  or  Conclusion  or  Witness — ^Re- 
fusal TO  SntiKE  Out. — Where  a  witness  in  such  case,  who  visited 
the  scene  of  the  accident,  has  testified  on  direct  examination  as  to 
the  dimensions  of  the  depression,  is  asked  on  cross-examination, 
"How  did  you  happen  to  go  down  and  visit  that  holef'  and  in  re- 
ply says,  among  other  things,  that  on  seeing  the  depression  he 
stated  this  "is  gross  carelessness  on  the  paxt  of  this  party  that 
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dug  this  hole/'  it  is  error  to  refuse  to  strike  out  such  opinion  or 
conclusion. 
Ii>. — Obdinance  Regarding  Street  Excavations — Inteoduction  in 
Evidence — Instructions. — If  in  such  action  a  city  ordinance  is 
introduced  in  evidence,  detailing  the  requirements  as  to  making  and 
refilling  excavations  in  streets,  and  containing  provisions  beneficial 
'  to  the  citj  as  administrative  regulations  and  other  provisions  for 
the  benefit  of  persons  using  the  street,  and  the  court  gives  a  gen- 
eral instruction  that  a  violation  of  the  latter  provisions,  if  the 
proximate  cause  of  the  plaintiff's  injuries,  is  sufficient  to  show  a 
breach  of  dutj  and  consequent  negligence,  it  might  well  go  further 
and  define  the  provisions  designed  for  the  benefit  of  private  per- 

60S1S. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Qeorge  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  A.  Cheney,  Leroy  M.  Edwards,  and  Paul  Overton,  for 
Appellant. 

Kendrick  &  Ardis,  for  Respondents. 

JAMES,  J.— Plaintiff  Mamie  V.  Rawles,  in  October,  J910, 
while  alighting  from  a  car  on  First  Street,  at  Broadway,  iii 
the  city  of  Los  Angeles,  placed  her  foot  into  a  depression  then 
existing  in  the  surface  of  the  street.  As  she  did  so  her  foot 
turned  to  one  side  causing  a  sprain  to  the  ankle.  She  then 
brought  this  action  against  the  defendant,  the  complaint 
charging  that  it  was  through  defendant's  negligence  that  she 
was  injured,  because  the  latter  had  not  repaired  the  street 
surface  at  the  point  mentioned  after  making  an  excavation 
therein.  The  jury  by  its  judgment  awarded  her  damages 
in  the  sum  of  one  thousand  five  hundred  dollars,  from  which 
judgment,  and  from  an  order  denying  its  motion  for  a  new 
trial,  defendant  has  appealed. 

It  was  shown  in  evidence  that  the  defendant,  a  few  days 
prior  to  the  day  upon  which  the  alleged  injuries  were  sus- 
tained by  said  plaintiff,  caused  a  small  excavation  to  be  made 
in  the  street  near  the  car-track,  of  about  two  feet  by  three 
feet  in  dimensions,  for  the  purpose  of  reaching  a  gas-pipe. 
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The  earth  was  replaced  in  the  hole  thus  made,  also  the  rock 
surfacing,  and  on  top  of  this  was  laid  a  square  of  asphaltum 
pavement  which  had  been  cut  from  the  surface.  At  the  time 
the  refilling  was  made  of  the  excavation  the  surface  was  left 
in  an  almost  level  state.  Under  the  requirements  of  an 
ordinance  of  the  city  of  Los  Angeles,  then  in  force,  where 
excavations  were  made  in  the  street,  the  person  or  corporation 
so  making  them  was  obliged  to  restore  the  surface  to  its 
original  condition,  or  as  nearly  to  that  state  as  was  practicable, 
but  the  surface  paving  was  not  permitted  to  be  done  until  the 
earth  and  material  in  the  refilled  excavation  had  had  time 
to  settle.  The  ordinance  of  the  city  covering  these  matters 
was  introduced  in  evidence.  At  the  time  the  said  plaintiff 
sustained  the  injuries  complained  of,  the  repaving  had  not 
been  done,  and  vehicles  and  pedestrians  had  crossed  over  the 
spot.  As  to  the  depth  of  the  depression  there  was  some  differ- 
ence in  the  testimony,  some  of  the  witnesses  stating  that  the 
hole  was  from  two  to  six  inches  in  depth.  A  photograph  was 
introduced  in  evidence,  which  it  was  testified  had  been  taken 
on  the  morning  following  the  accident.  A  copy  of  this  photo- 
graph is  attached  to  the  record  in  the  case.  It  appears  from 
an  inspection  of  it  that  at  the  time  it  was  taken  a  street-car 
had  stopped  almost  opposite  the  place,  and  the  figure  of  a 
woman  appears  almost  over  the  point  of  depression  in  the 
street,  although  this  figure  is  very  much  blurred,  owing  no 
doubt  to  the  fact  that  the  person  was  in  motion  at  the  time 
the  camera  was  being  operated.  Just  why  a  photograph  in- 
tended to  illustrate  the  condition  of  the  depression  in  the 
street  should  have  been  taken  with  other  objects  present, 
around  and  upon  it,  can  only  be  conjectured.  The  fact  that 
it  does  not  present  a  thoroughly  clear  representation  of  the 
spot  makes  it  important  that  the  ruling  of  the  court  in  re- 
stricting the  cross-examination  of  plaintifif  P.  L.  Bawles,  the 
husband  of  the  injured  person,  should  be  closely  examined. 
The  photograph  was  taken,  as  the  evidence  showed,  on  the 
morning  following  the  evening  of  the  alleged  accident. 
Plaintiff  P.  L.  Bawles  was  the  only  witness  who  gave  testi- 
mony tending  to  establish  that  the  depression,  at  the  time  the 
photograph  was  taken,  was  in  the  same  condition  as  when  his 
wife  stepped  into  it  and  received  her  injuries.  After  testify- 
ing that  the  conditions  were  the  same,  he  stated  on  cross- 
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examination  that  on  the  night  of  the  accident  he  had  not  meas- 
ured the  hole,  nor  had  he  made  an  examination  of  it.  He  then 
said:  *'It  was  so  "dark  there  that  I  could  not  see  this  hole  at 
all  for  a  few  minutes."  The  following  dialogue  then  oc- 
curred: '*Q.  When  you  did  see,  did  you  examine  the  hole 
carefully?  A.  No,  sir.  Of  course — Q.  You  did  not? 
How,  then,  can  you  testify  that  the  hole  was  in  exactly  the 
same  condition  the  next  day  and  when  you  took  this  picture 
afterwards,  if  you  didn  't  examine  the  hole  that  night  ? ' '  This 
last  question  was  objected  to  as  calling  for  a  conclusion  of 
the  witness,  and  the  objection  was  sustained.  In  this  ruling 
the  court  erred.  The  jury  had  submitted  to  them  a  photo- 
graph which  was  not  taken  at  the  time  that  the  first-named 
plaintiff  received  her  injuries,  and  it  was  incumbent  upon  the 
plaintiff  to  show  that  the  photograph  correctly  represented  the 
condition  as  it  had  existed  on  the  day  before  the  photograph 
was  taken.  The  defendant  was  entitled  to  examine  closely 
the  witness  by  whom  the  identity  of  condition  was  sought 
to  be  established,  and  the  question  asked  to  which  objection 
was  sustained  did  not  call  for  a  conclusion  of  the  witness,  but 
called  for  a  statement  of  fact  as  to  how  he  could  tell,  if  he 
did  not  make  an  examination  of  the  depression  at  the  time 
of  the  alleged  accident,  that  its  condition  was  the  same  as  was 
represented  by  the  photograph.  This  is  not  the  only  error 
which  occurred  during  the  course  of  the  trial,  which  appears 
to  have  been  made  with  prejudice  to  the  substantial  rights  of 
defendant.  Another  witness,  Keym,  testified  that  he  visited 
the  point  in  question  on  the  day  following  the  accident,  and 
he  testified  as  to  the  dimensions  of  the  excavation.  He  testi- 
fied that  he  had  taken  measurements  of  those  dimensions,  but 
at  the  time  of  the  trial  had  lost  his  record  of  them.  On  cross- 
examination,  in  order,  no  doubt,  to  have  illustrated  to  the  jury 
the  matter  of  interest  or  bias  of  this  witness,  he  was  asked  this 
question:  **How  did  you  happen  to  go  down  and  measure 
that  hole  on  the  11th  of  October  at  9  o'clock  in  the  morning?*' 
to  which  the  witness  answered:  '*Mr.  Rawles  had  told 'me 
that  his  wife  had  stepped  in  the  excavation  there  and  I  said, 
*  being  as  I  am  going  down  town  I  will  go  down  with  you 
and  take  a  look  at  it,'  and  after  looking  at  it  I  says,  *that  this 
is  gross  carelessness  on  the  part  of  this  party  that  dug  this 
hole.'  "    Counsel  for  defendant  immediately  moved  that  the 
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answer  be  stricken  out,  which  motion  was  denied.  Defend- 
ant's counsel  then  said:  "I  object,  your  honor,  to  any  state- 
ment of  this  witness  as  to  what  he  states  was  his  opinion 
whether  there  was  negligence  or  not.  The  Court :  You  asked 
him  how  he  came  to  measure  the  hole.  Mr.  Edwards:  Not 
as  to  his  statements  to  Mr.  Rawles  about  the  hole  when  he 
saw  it.  The  Court:  I  think  that  is  a  proper  part  of  the  an- 
swer." The  statement  of  the  witness  wherein  he  related  that 
he  had  said  to  Rawles,  ''that  is  gross  carelessness  on  the  part 
of  this  party  that  dug  this  hole,''  was  utterly  incompetent 
and  its  effect  upon  the  jury  may  well  have  been  prejudicial. 
The  question  as  to  whether  there  was  negligence  was  one  for 
the  jury  to  determine,  and  the  opinion  of  any  witness  could 
not  properly  be  given  in  evidence  to  suggest  what  conclusions 
should  be  made  upon  that  issue. 

The  ordinance  of  the  city  of  Los  Angeles  which  was  intro- 
duced in  evidence,  and  in  which  was  set  out  in  detail  the 
various  requirements  as  to  making  and  refilling  of  excava- 
tions, contained  provisions  in  part  of  a  nature  beneficial  to 
the  city  as  administrative  regulations,  and  provisions  in  part 
for  the  benefit  of  persons  using  the  street.  The  court  gave 
a  general  instruction  that  the  violation  of  the  protective 
clauses  of  a  municipal  regulation  established  for  the  benefit 
of  private  persons  was  sufficient  to  prove  a  breach  of  duty 
and  consequent  negligence,  provided  that  the  violation  of 
such  ordinance  was  the  proximate  cause  of  the  injury.  This 
instruction  contained  a  correct  statement  of  the  law  in  the 
abstract,  but  the  court  might  well  have  defined  for  the  benefit 
of  the  jury  just  what  provisions  were  designed  for  the  pro- 
tection of  private  persons.  The  only  real  objection  to  the  in- 
troduction of  the  ordinance,  however,  was  that  under  the  cir- 
cumstances of  the  case,  defendant  in  making  the  excavation 
in  question  was  not  required  to  first  procure  a  permit  so  to 
do;  impliedly  it  was  admitted  that  all  other  provisions  were 
applicable,  and  if  defendant  had  desired  more  specific  in- 
structions upon  the  matter  adverted  to,  request  should  have 
been  made  that  such  be  given.  The  court  did  expressly  in- 
struct the  jury  that  the  defendant  was  not  required  to  secure 
a  permit  for  doing  the  work  which  it  performed  in  the  street, 
and  therefore  those  provisions  of  the  ordinance  requiring  that 
such  permit  be  obtained  must  be  deemed  to  have  been  left  out 
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of  consideration  by  the  jury.  The  question  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence  was  one  prop* 
erly  submitted  to  the  jury. 

Because  of  the  errors  referred  to,  the  judgment  and  order 
appealed  from  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  3, 1914. 


[CIt.   No.   1303.    First   Appellate  District.— December   10,   1913.] 

TUCKEE,  LYNCH  &  COLDWELL,   Inc.,  Respondent,  v. 
M.  J.  HAWLEY,  Appellant. 

Bbokebs — ^Lkass  of  Beal  Estate — ^Right  to  Commission. — Under  a 
eontract  providing  that  if  a  certain  comx>any  "or  any  concern  rep- 
resented by"  a  designated  person  leases  a  building  to  be  erected 
by  the  lessor,  the  lessor  wiU  pay  a  firm  of  real  estate  brokers  a 
commission  for  services  rendered  in  making  the  lease,  the  commis- 
sion is  earned  upon  the  execution  of  a  lease  to  lessees  produced  and 
presented  by  such  person,  irrespective  of  whether  he  has  power  to 
bind  them. 

Id, — ^Bringino  Minds  op  Pabties  Together — ^Whether  Necessary. — 
Under  such  agreement  it  is  unnecessary  for  the  broker  to  bring  the 
minds  of  the  lessor  and  lessee  together,  and  thus  become  the  pro- 
earing  cause  of  the  execution  of  the  lease.  The  agreement  contem- 
plates that  the  parties  to  the  lease  rtiall  arrive  at  its  terms  them- 
selTSB. 

Id. — Formation  of  Corporation  by  Lessor — ErpEcr  on  Broker's 
Bight  to  Commission. — The  right  of  the  broker  to  commissions 
under  such  contract  is  not  affected  by  the  fact  that  the  building 
was  erected  by  a  corporation  instead  of  by  the  lessor  personally, 
as  provided  in  the  contract,  the  corporation  having  been  formed 
for  that  purpose  by  the  lessor,  because  of  his  lack  of  funds,  and 
he  bdng  the  owner  of  a  large  proportion  of  the  stock. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial     George  A.  Sturtevant,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Qto.  C.  Sargent,  for  Appellant. 
N.  C.  Coldwell,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  for 
plaintiff  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  in  an  action  for  services  rendered  as  a  real  estate 
broker  by  the  plaintiff  to  the  defendant. 

Defendant  was  the  owner  of  a  certain  piece  of  real  estate 
in  San  Francisco,  which  he  desired  to  lease  for  warehouse 
purposes.  On  several  occasions  he  had  conversed  with  A.  C. 
Hastings,  an  employee  of  the  plaintiff,  in  regard  to  a  tenant. 
In  January,  1910,  he  again  saw  Hastings,  showed  him  a  work- 
ing plan  of  a  building  he  intended  to  erect,  and  told  him 
that  if  he  would  bring  him  a  tenant  who  desired  a  warehouse, 
he  would  pay  the  usual  real  estate  commission.  In  response 
to  an  oral  arrangement  thereupon  entered  into,  Hastings  at 
once  made  efforts  to  find  a  tenant,  and  later  Hastings  in  com- 
pany with  Colbert  Coldwell,  another  employee  of  the  plain- 
tiff, saw  the  defendant  in  his  ofSce,  and  Coldwell  told  defend- 
ant that  he  thought  that  a  tenant  had  been  secured  for  the 
property,  and  asked  to  see  the  plans  of  the  proposed  ware- 
house so  as  to  be  able  to  discuss  the  matter  with  the  pros- 
pective tenant.  After  spending  some  time  in  examining  the 
plans  it  was  seen  that  they  were  complicated,  and  the  defend- 
ant suggested  that  the  best  thing  to  do  was  for  Coldwell  to 
bring  the  proposed  tenant  and  the  defendant  together  and 
let  them  discuss  the  matter.  In  this  connection  defendant 
further  said,  ''Do  this,  and  it  will  save  going  over  the  plans 
a  number  of  times  with  you,  and  then  by  you  with  him,  and 
I  will  protect  you  in  your  commisisons. "  Coldwell  assented, 
and  brought  the  defendant  and  B.  F.  Mackall  together,  the 
latter  representing  the  Western  Basket  and  Barrel  Co.  There- 
upon, after  some  discussion  as  to  the  amount  of  plaintiff's 
commission,  the  defendant  signed  the  following  document : 
**San  Francisco,  Cal.,  Jan.  8th,  1910. 

**For  value  received  the  undersigned  agrees  that  if  the 
Western  Basket  &  Barrel  Company,  or  any  concern  repre- 
sented by  B  F.  Mackall,  leases  the  building  to  be  erected  by 
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the  undersigned  in  the  block  bounded  by  First  and  Second 
streets  and  Bryant  and  Brannan  streets,  San  Francisco,  Cal., 
that  he  will  pay  to  Tucker,  Lynch  &  Coldwell  Inc.  the  sum 
of  fifteen  hundred  ($1,500)  dollars  for  services  rendered  in 
making  the  said  lease.  Above  covers  the  entire  building,  a 
smaller  section  will  be  pro-rated.  - 

"M.  J.  Hawley.'' 

At  the  time  of  signing  this  document  it  was  agreed  that 
plaintiflf  would  do  all  it  could  to  get  the  Western  Basket  & 
Barrel  Company  to  take  a  lease  of  the  property,  and  defend- 
ant remarked  that  he  wanted  plaintiff  to  understand  he  ex- 
pected he  would  have  trouble  in  financing  the  building,  but 
with  the  aid  of  a  tenant  he  thought  he  could  do  so. 

After  many  conferences,  at  which  changes  in  the  proposed 
building,  the  term  of  the  lease,  and  the  rent  to  be  paid  for 
the  property,  were  discussed,  the  parties  finally  agreed  upon 
the  provisions  of  a  lease ;  but  the  defendant  being  unable  to 
finance  the  erection  of  the  building,  he  organized  a  corpora- 
tion for  that  purpose,  and  became  the  owner  of  one-half  of 
the  stock  thereof.  That  corporation,  named  the  Bincon  Ware- 
house Company,  as  lessor,  executed  a  lease  to  the  Western 
Basket  &  Barrel  Company,  the  Earl  Fruit  Company,  and 
Comjoi-Mackall  Company  (  a  partnership),  as  lessees. 

In  regard  to  the  stipulation  in  the  agreement  that  the  com- 
mission would  be  payable  to  plaintiff  if  the  lease  should  be 
made  to  the  Western  Basket  &  Barrel  Company  or  any  concern 
represented  by  Mackall,  it  is  conceded  that  Mackall  repre- 
sented said  company,  but  defendant  denies  that  he  represented 
the  Earl  Fruit  Company. 

"The  words  of  a  contract  are  to  be  understood  in  their 
ordinary  and  popular  sense,  rather  than  according  to  their 
strict  legal  meaning.  .  .  .  '*  (Civ.  Code,  sec.  1644) ;  and  the 
circumstances  under  which  this  agreement  was  made  show 
that  the  word  '* represented'*  was  used  therein  in  its  ordinary 
and  popular  sense.  As  employed  in  the  contract  it  would 
include  any  concern  for  whom  Mr.  Mackall  acted  in  the  nego- 
tiations for  the  settlement  of  the  terms  of  the  proposed  lease. 
It  is  quite  plain,  we  think,  that  is  was  not  the  intention  of 
the  contract,  as  urged  by  the  defendant,  that  Mackall  should 
have  power  to  bind  a  tenant  proposed  by  him.  It  was  suffi- 
cient if  he  produced  and  presented  a  person  as  a  lessee  to 
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sign  the  lease.  The  Earl  Fruit  Company  was  produced  as  a 
lessee  of  the  property  by  Mackall  at  the  suggestion  of  the 
defendant,  who  desired  that  company  to  execute  the  lease  as 
a  lessee,  as  security  for  the  payment  of  the  rent. 

We  agree  with  the  position  of  the  plaintiff  that  it  was  un- 
necessary for  it  as  agent  to  bring  the  minds  of  the  defendant 
and  of  the  proposed  tenants,  or  of  the  latter  and  the  ware- 
house company,  together,  and  thus  become  the  procuring 
cause  of  the  execution  of  the  lease.  Under  the  terms  of  most 
agency  contracts  for  the  sale  or  leasing  of  real  property,  per- 
haps that  much  would  be  required ;  but  we  do  not  think  it  is 
so  in  the  present  case,  for  under  the  provisions  of  the  agree- 
ment the  plaintiff  was  entitled  to  its  commission  whenever 
the  Western  Basket  &  Barrel  Company,  or  any  concern  repre- 
sented by  Mackall,  entered  into  a  lease  with  the  defendant 
for  the  property  described.  The  plaintiff  was  not  to  bring 
the  parties  to  an  agreement  as  to  the  terms  of  the  lease.  The 
circumstances  of  the  case  show  clearly  that  the  agreement 
contemplated  that  the  parties  to  the  lease  should  arrive  at  its 
terms  themselves.  It  is  true  that  the  plaintiff  agreed  when 
entering  into  the  contract  to  perform  services  as  a  real  estate 
agent  to  induce  its  client  or  clients  to  make  the  lease,  and  such 
services  the  trial  court,  upon  ample  evidence,  found  that  the 
plaintiff  fully  performed. 

The  plaintiff  rendered  valuable  services  to  the  defendant 
before  the  agreement  of  January  8th  was  executed;  and  for 
the  purpose  of  facilitating  the  transaction  and  at  the  sugges- 
tion of  the  defendant,  the  plaintiff  brought  the  parties  to  the 
lease  together,  with  the  distinct  understanding  that  if  they 
agreed  upon  and  executed  a  lease  of  the  described  property 
the  plaintiff  was  to  be  entitled  to  one  thousand  five  hundred 
dollars.  After  the  execution  of  the  agreement  plaintiff  did 
what  it  could  to  bring  the  parties  to  the  lease  to  an  under- 
standing; and,  as  far  as  the  point  under  discussion  is  con- 
cerned, we  have  no  doubt  the  plaintiff  was  entitled  to  the  pay- 
ment agreed  upon. 

There  is  no  merit  in  the  contention  that  because  the  defend- 
ant did  not  personally  construct  the  building,  but  that  it  was 
erected  by  the  Rincon  Warehouse  Company,  the  condition 
of  the  contract  was  not  fulfilled.  That  condition  was  that  if 
the  Western  Basket  &  Barrel  Company  or  any  concern  repre- 
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Bented  by  B.  F.  Mackall,  leased  the  building  to  be  erected 
by  the  defendant  on  the  property  described,  the  commission 
would  be  paid.  The  defendant  not  being  able  to  finance  the 
erection  of  the  building,  formed  a  corporation  to  accomplish 
that  purpose.  The  building  was  completed  substantially  as 
contemplated,  and  leased  to  the  parties  represented  by 
Mackall.  The  description  of  the  building  as  '*to  be  erected 
by  the  undersigned'*  (M.  J.  Hawley)  was  suflSciently  an- 
swered by  a  building  erected  by  a  corporation  which  he  was 
instrumental  in  forming  for  that  purpose  and  in  which  he 
owned  a  large  proportion  of  the  stock.  The  whole  matter 
is  one  transaction  which  resulted  in  the  defendant  accomplish- 
ing the  object  sought  when  he  employed  the  plaintiflf.  {Steidl 
V.  McClymonds,  90  Minn.  205,  [95  N.  W.  906] ;  Burke  v. 
Cogswell,  39  Minn.  344,  [40  N.  W.  251] ;  Srmth  v.  Mayfield, 
60  HI.  App.  266,  269.)  It  is  true  that  the  building  erected 
was  not  constructed  strictly  according  to  the  original  plans 
submitted  by  the  defendant  to  the  plaintiff.  Such  plans 
were  tentative  only;  and  this  point,  like  every  other  point 
made  in  the  case  by  the  defendant,  is  technical,  and  does  not 
affect  the  merits  of  the  case.  It  was  not  essential,  to  entitle 
the  plaintiff  to  recover  its  compensation,  that  the  defendant 
and  the  lessees  should  have  entered  into  a  lease  upon  the  pre- 
cise terms  first  named  by  the  defendant.  It  was  through 
the  instrumentality  of  the  plaintiff  that  the  defendant  and 
the  lessees  met  and  opened  negotiations  which,  without  in- 
terruption, ultimately  culminated  in  the  execution  of  the  lease 
substantially  as  contemplated;  and  hence  the  plaintiff  must 
be  regarded  as  having  earned  its  commission  under  the  agree- 
ment of  January  8th  and  eatitled  to  the  same.  (Gross  on 
Real  Estate  Brokers,  p.  145,  sec.  135;  19  Cyc.  249,  et  seq.) 

The  judgment  and  order  are  aflSrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  9,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  February  7,  1914. 
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[Ghr.  No.  1398.    First  Appellate  District.— December  10,  1913.] 

FRIEDA  R.  MAJOR  et  al.,  Appellants,  v.  DAVID  F. 
WALKER,  et  al.,  Defendants  and  Respondents; 
WALTER  H.  LINFORTH,  Administrator  etc.,  Defend- 
ant and  Respondent. 

Oo]tP(»ATiON — Misappropriation  by  Director — Nature  op  Liability 
Therbpor — SuRYiTORSHiP  OP  ACTION. — Tb€  liability  of  a  director 
of  a  corporation  to  its  stockholders  and  creditors  for  the  embezzle- 
ment and  misappropriation  of  ite  funds  is  contractual,  not  penal 
in  its  nature,  and  a  cause  of  action  to  enforce  it  survives  his  death 
and  may  be  prosecuted  against  his  administrator. 

Id. — ^Death  op  Dependant — Substitution  op  Administrator. — When 
an  action  has  been  brought  against  a  director  of  a  corporation 
for  an  embezzlement  and  misappropriation  of  its  funds,  it  is  error, 
after  his  death,  to  dismiss  the  action  and  to  vacate  a  previous 
order  eubstituting  the  adminiatrator  of  his  estate  as  party  de- 
fendant. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dismissing  action  and  vacating 
substitution  of  administrator  as  party  defendant.  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Daniel  O'Connell,  for  Appellants. 

Ross  &  Ross,  for  Respondents. 

RICHARDS,  J. — Thia  is  an  appeal  from  an  order  of  the 
superior  court  in  and  for  the  city  and  county  of  San  Fran- 
cisco, setting  aside  its  order  theretofore  made,  substituting 
Walter  H.  Linforth,  administrator  of  the  estate  of  David  F. 
Walker,  deceased,  in  the  place  and  stead  of  said  David  F. 
Walker,  who,  prior  to  his  death,  had  been  one  of  the  defend- 
ants in  the  case,  and  from  a  further  order  dismissing  the 
action  as  to  said  defendant  Walker. 

The  facts  of  the  case  leading  up  to  the  entry  of  the  orders 
appealed  from  are  the  following:  The  plaintiffs  Frieda  R. 
Major  and  Kate  O'Connell,  the  administratrix  of  the  estate 
of  George  P.  Connell,  deceased,  each  brought  a  separate  ae- 
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tion  against  David  F.  Walker,  and  a  number  of  other  persons, 
directors  of  the  California  Safe  Deposit  &  Trust  Company, 
to  enforce  the  alleged  liability  of  the  defendants  as  such  di- 
rectors, for  the  alleged  mismanagement  of  the  institution. 
These  two  actions  were  consolidated  in  the  court  in  which 
they  were  pending;  and  thereafter  and  during  the  lifetime 
of  David  F.  Walker  the  plaintiffs  filed  therein  their  fifth 
amended  complaint,  wherein,  purporting  to  act  not  only  for 
themselves,  but  also  on  behalf  of  all  of  the  depositors  and 
creditors  of  said  corporation,  numbering  several  thousand 
persons,  they  seek  to  enforce  the  aforesaid  liability  of  the 
defendants  for  the  mismanagement  of  the  corporate  affairs. 

Subsequent  to  the  filing  of  this  fifth  amended  complaint 
David  F.  Walker  died,  and  Walter  H.  Linforth  was  duly 
appointed  administrator  with  the  will  annexed  of  his  estate. 
Thereafter  and  on  February  9,  1912,  upon  the  suggestion  of 
the  attorney  for  plaintiffs,  the  court  made  its  ex  parte  order 
substituting  said  Walter  H.  Linforth,  administrator,  etc.,  as 
a  party  defendant  in  the  place  and  stead  of  said  Walker. 
Upon  April  20,  1912,  upon  motion  of  said  Linforth,  the  court 
made  an  order  setting  aside  its  previous  order  of  substitution, 
and  further  ordered  that  the  action  be  dismissed  as  to  said 
David  F.  Walker,  deceased. 

It  is  from  these  orders  that  this  appeal  has  been  taken. 

The  only  substantial  question  presented  upon  this  appeal  is 
as  to  whether  an  action  begun  for  the  enforcement  of  the  lia- 
bility of  a  director  of  a  corporation  under  section  3  of  article 
XII  of  the  state  constitution,  survives  the  death  of  said 
director. 

The  section  under  review  reads  as  follows:  **Each  stock- 
holder of  a  corporation,  or  joint  stock  association,  shall  be 
individually  and  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities  contracted  or  incurred,  during  the  time 
he  was  a  stockholder,  as  the  amount  of  stock  or  shares  owned 
by  him  bears  to  the  whole  of  the  subscribed  capital  stock,  or 
shares  of  the  corporation  or  association.  The  directors  or 
trustees  of  corporations  and  joint  stock  associations  shall  be 
jointly  and  severally  liable  to  the  creditors  and  stockholders 
for  all  moneys  embezzled  or  misappropriated  by  the  officers 
of  such  corporation  of  joint  stock  association  during  the  term 
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of  office  of  such  director  or  trustee.'*  (Const.,  art.  XII, 
sec.  3.) 

The  respondent  upon  this  appeal  contended  in  the  lower 
court  and  here  contends  that  the  liability  of  the  directors  of 
a  corporation  for  the  embezzlement  or  misappropriation  of 
its  fundi?  is  a  liability  not  founded  upon  contract,  but  is  a 
liability  penal  in  its  nature;  and  hence  that  the  cause  of  ac- 
tion to  enforce  such  liability  died  with  the  death  of  David  F. 
Walker  and  did  not  survive  against  his  administrator  or 
estate. 

The  question  as  to  whether  the  liability  of  directors  of  a 
corporation  for  the  embezzlement  or  misappropriation  of  its 
funds  is  contractual  and  not  penal  in  its  nature,  has  been 
decided  adversely  to  the  respondents'  contention  by  the  su- 
preme court  of  this  state  in  the  case  of  Winchester  v.  Boward, 
136  Cal.  432,  [89  Am.  St.  Rep.  153,  69  Pac.  77].  This  case 
is  in  no  wise  to  be  distinguished  from  the  present  one  in  so 
far  as  the  nature  of  a  director's  liability  is  concerned;  and 
the  language  of  this  decision  has  been  adopted  by  the  United 
States  circuit  court  of  appeals  in  the  several  cases  of  In  re 
Brown,  164  Fed.  673,  [90  C.  C.  A.  489] ;  In  re  Bartnett,  164 
Fed.  679,  [90  C.  C.  A.  495],  and  Walker  v.  Woodside,  164  Fed. 
680,  [90  C.  C.  A.  644],  in  each  of  which  cases  it  will  be  noted 
that  the  same  corporation  and  the  same  parties  were  before 
the  federal  court  which  are  before  this  court,  and  upon  the 
same  questions  raised  by  this  appeal. 

In  view  of  the  foregoing  rulings  of  the  state  and  federal 
tribunals  to  the  effect  that  the  liability  of  a  director  of  a 
corporation  to  its  stockholders  and  creditors  for  the  embezzle- 
ment and  misappropriation  of  its  funds  is  contractual  and 
not  penal  in  its  nature,  this  court  is  constrained  to  hold  that 
the  contention  of  the  respondent  herein  that  the  cause  of 
action  attempted  to  be  set  up  in  the  plaintiff's  fifth  amended 
complaint  did  not  survive  the  death  of  David  F.  Walker,  can- 
not be  upheld.  It  would  follow  that  since  such  cause  of  ac- 
tion survived  and  could  be  prosecuted  against  the  executor 
or  administrator  of  the  decedent's  estate  under  section  1582 
of  the  Code  of  Civil  Procedure,  the  order  of  the  superior  court 
in  which  this  action  was  pending,  directing  the  substitution  of 
Walter  H.  Linforth,  as  administrator  with  the  will  annexed 
of  the  estate  of  David  F.  Walker,  deceased,  in  the  place  and 


Digitized  by  LjOOQIC 


468  Gray  v.  O'Banion.  [23  Cal.  App. 

# 

stead  of  said  David  F.  Walker,  upon  the  suggestion  of  the 
latter 's  death,  was  a  proper  order,  and  that  the  same  should 
not  have  been  set  aside,  nor  should  the  action  have  been  dis- 
missed against  David  F.  Walker. 

In  the  adoption  of  these  views  the  court  has  not  deemed  it 
proper  to  take  into  account  any  of  the  alleged  infirmities  of 
the  plaintiff's  complaint;  and  especially  its  asserted  insuffi- 
ciency in  the  failure  to  aver  that  a  claim  has  been  presented 
against  the  estate  of  David  F.  Walker,  deceased,  in  respect 
to  the  liability  sought  to  be  enforced  in  this  action.  These 
are  matters  for  the  consideration  of  the  trial  court  upon  objec- 
tions therein  properly  presented  to  the  form  and  substance  of 
the  plaintiff's  fifth  amended  complaint. 

The  orders  appealed  from  are  reversed 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  6, 1914. 


[€iy.  No.  1109.    Third  AppeUa/te  Distriet.— December  12,  1913.] 

SAMUEL  GRAY,  Respondent,  v.  ERNEST  F.  O'BANION, 

Appellant. 

Elections — ^Ballot— Distinouishino  liA&K— Cross  Oittsidi  Squabs. — 
A  orosB  on  a  ballat,  made  by  the  voter  with  the  Toting  stamp,  im- 
mediately to  the  right  of  the  name  of  one  of  the  candidates,  and 
not  in  the  voting  square,  constitutes  a  distinguishing  mark  under 
section  1205  of  the  Political  Code. 

Id. — ^DisTiNouiSHiNO  Mark  on  Ballot — What  Constitutes. — A  dis- 
tinct mark  in  the  form  of  <  on  a  ballot  between  the  words 
"amend"  and  "section"  in  a  referendum  proposition  which,  from 
its  position  on  the  ballot  with  reference  to  the  other  marks  prop- 
erly made  with  the  voting  stamp,  cannot  be  regarded  as  a  transfer 
from  such  marks  caused  by  the  folding  of  th^  balloty  it  a  dis- 
tinguishing mark. 
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Id. — Blubs  and  Offsbts  Due  to  Folding  Ballot. — ^Blurs  caused  by  the 
awkward  handling  and  folding  of  ballots,  and  offsets,  that  is,  the 
transference  of  the  mark  of  the  voting  stamp  through  the  folding 
of  ballots  before  the  ink  becomes  dry,  are  not  distinguishing  marks. 

Id. — Educational  Qualification  of  Voter — Finding  of  Trial  Court — 
Conclusiveness. — A  finding  of  the  trial  court  in  an  election  con- 
test that  a  voter  was  under  sixty  years  of  age  at  the  time  of  the 
adoption  of  the  constitutional  amendment  prescribing  an  educa- 
tional qualification  of  voters,  is  conelu9iv>e  on  appeal. 
Id. — Besidkngb  of  Voter — ^Dwelung  on  Line  Dividing  Two  Dis- 
tricts.— ^Where  the  dividing  line  between  two  supervisorial  dis- 
tricts runs  through  a  dwelUng-house,  so  that  the  greater  part  of 
the  dining  room  is  in  one  district  and  the  other  rooms  are  mostly 
or  altogether  in  the  other  district,  the  owner  or  occupant  has  the 
right  to  vote  in  the  latter  district. 

Id.— Voting  in  Wrong  District— Whether  Bars  Voting  in  RigMt 
One. — And  his  right  to  vote  there  is  not  affected  by  the  fact  that 
heretofore  he  hsA  illegally  voted  in  the  other  district 

Id. — ^DoiaciLB  of  Laborers  on  Ranch — Dwelling  in  One  Districtt — 
BuNKHOUSB  in  ANOTHER. — Where  the  boundary  line  between  two 
•lection  districts  divides  a  ranch  eo  as  to  leave  a  bunkhouse  and 
a  larger  part  of  the  dining-room  of  the  dwelling-house  in  one  district, 
and  the  remaining  and  larger  portion  of  the  dwelling-house  in  the 
other  district,  unmarried  laborers  employed  on  the  ranch,  who  sleep 
in  the  bunkhouse  and  take  their  meals  in  such  dining-room,  are 
entitled  to  vote  in  the  first  district. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    Wm.  M.  Pinch,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carlin,  and  A.  H.  Hewitt,  for  Appellant. 

A.  C.  McLaughlin,  and  M.  E.  Sanborn,  for  Respondent. 

HART,  J. — The  plaintiff  and  the  defendant  were  opposing 
candidates  for  the  oflSce  of  supervisor  for  the  fourth  super- 
visorial district,  in  Sutter  County,  at  the  general  election  held 
throughout  the  state  on  the  fifth  day  of  November,  1912. 
There  are  or  were,  at  the  time  of  said  election,  six  voting 
precincts  in  the  said  fourth  supervisorial  district,  named  as 
follows:  Slough,  Yocolumne,  Rome,  Knight,  Barry,  and 
Vernon.    After  said  election,  and  at  the  time  appointed  by 
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law,  the  board  of  supervisors  of  said  county  met  and  oflSeially 
canvassed  the  votes  cast  in  said  fourth  supervisorial  district 
for  the  office  of  supervisor  as  said  votes  were  returned  to  said 
board  of  supervisors  by  the  respective  boards  of  election  of 
the  six  precincts  in  said  district.  Thereupon  the  said  board 
of  supervisors  found  that  the  plaintiff  had  received  two  hun- 
dred and  twenty-four  votes  and  the  defendant  two  hundred 
and  twenty-six  votes  for  the  office  of  supervisor  for  said  dis- 
trict, and  officially  declared  that  the  defendant  had  been 
elected  to  said  office,  and  accordingly,  caused  to  be  issued  to 
him  a  certificate  of  election  thereto. 

Within  due  time,  the  plaintiff  instituted  this  contest, 
whereby  he  challenged  the  validity  of  the  declared  election  of 
the  defendant  to  said  office,  upon  the  grounds:  That  there 
were  counted  and  tallied  for  the  defendant  by  the  boards  of 
election  certain  ballots  which  were  illegally  marked  and  which 
should,  therefore,  have  been  rejected;  that  certain  ballots  in 
favor  of  the  plaintiff  for  the  office  of  supervisor  were  rejected 
or  not  counted  for  him  by  the  election  boards,  although  said 
ballots,  it  is  alleged,  were  in  legal  form  and  had  been  duly 
and  properly  cast  for  the  plaintiff;  that  **at  least  five  persons 
whose  names  appeared  upon  the  register  in  use  at  said  Rome 
precinct,  and  who  voted  at  said  election  for  defendant  for 
said  office  of  supervisor  .  .  .  were  not  lawfully  entitled  to 
vote  in  said  Rome  precinct  at  said  election  for  the  reason  that 
said  five  persons  were  each  and  all  of  them  nonresidents  of 
said  precinct  at  the  time  of  said  election,  and  no  one  of  them 
had  been  an  actual  resident  of  said  Rome  precinet  at  any 
time  during  the  period  of  more  than  thirty  days  next  preced- 
ing the  date  of  said  election." 

The  court  found  that,  at  said  election,  the  plaintiff  received 
a  total  of  two  hundred  and  nineteen  legal  votes  and  that  the 
defendant  received  a  total  of  two  hundred  and  seventeen  legal 
votes  for  said  office  of  supervisor ;  that  the  plaintiff  was  duly 
elected  to  said  office,  and  that  the  latter  was,  therefore,  en- 
titled to  a  certificate  of  election,  to  be  issued  by  the  county 
clerk  of  said  county  of  Sutter  and  authenticated  by  the  seal 
of  the  superior  court  in  and  for  said  county;  "that  the  cer- 
tificate of  election  to  said  office,  heretofore  issued  to  the  de- 
fendant herein,  should  be  annulled.'* 
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Judgment  was  entered  accordingly,  and  this  appeal  is  by 
the  defendant  from  said  judgment. 

At  the  trial  all  the  ballots  which  were  cast  in  the  supervisor 
district  for  the  candidates  for  supervisor — ^the  parties  to  this 
contest — were  opened,  im^pected,  and  counted  or  rejected, 
according  as  the  court  conceived  them  to  be  legal  or  illegal 
because  of  certain  marks  which  appeared  thereon,  or  for  other 
reasons.  There  were  twenty-one  ballots  to  the  counting  of 
which  objection  was  interposed  either  by  the  plaintiff  or  the 
defendant,  because  they  were  claimed  to  be  illegally  marked, 
and  these  have  been  brought  here  with  the  record  for  the 
purpose,  of  course,  of  facilitating  a  determination  of  the 
question  by  this  court  whether  the  objections  to  the  rulings 
of  the  trial  court  with  respect  thereto  are  or  are  not  sustain- 
able. 

There  were,  in  addition  to  the  objections  to  certain  ballots 
as  above  stated,  some  other  propositions  affecting  the  result 
of  the  vote  for  supervisor  in  said  district  which  were  sub- 
mitted to  and  decided  by  the  trial  court.  These  propositions 
are :  1.  Whether  one  Katie  Logan,  who  voted  at  said  election 
and  cast  her  ballot  for  the  plaintiff,  was  a  qualified  voter 
within  the  contemplation  of  that  portion  of  section  1  of  article 
II  of  the  constitution  which  prescribes  an  educational  test 
as  one  of  the  prerequisiti%  to  the  right  to  the  exercise  of  the 
privileges  of  an  elector.:  2.  Whether,  upon  the  question  of 
residence,  certain  persons  who  voted  at  said  election  were 
legally  entitled  to  vote  in  the  precinct  in  which  they  cast  their 
ballots. 

For  convenience  and  the  purposes  of  the  discussion  of  the 
points  made  for  and  against  the  respective  parties,  counsel, 
in  their  briefs,  have  grouped  the  above-stated  propositions 
under  two  heads,  viz. :  ** Marked  Ballots"  and  ** Illegal  Votes." 
The  former  refer,  manifestly,  to  those  ballots  to  which  objec- 
tion was  made  upon  the  ground  that  they  contained  dis- 
tinguishing marks — that  is,  marks  by  which  the  voters  casting 
them  would  be  enabled  to  identify  them  as  their  ballots.  The 
latter  refer  to  the  vote  of  said  Katie  Logan  and  to  those  votes 
cast  by  persons  who,  it  is  claimed,  were  not  legal  residents 
of  the  precinct  in  which  they  voted  at  the  time  of  said  elec- 
tion. 
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In  this  opinion  w€  will  adopt  the  method  thus  pursued  by 
counsel. 

1.  There  were  five  ballots  cast  for  the  defendant  and  which 
were  rejected  by  the  court  as  containing  ''distinguishing 
marks."  Of  these  counsel  for  the  contestee  concede  that 
three  were  properly  rejected  by  the  court  as  bearing  upon 
their  face  certain  marks  which,  under  the  law,  must  be  re- 
garded as  distinguishing  marks  and,  therefore,  invalid.  The 
remaining  two  ballots  cast  for  the  defendant  but  rejected  by 
the  court  (referring  to  the  ballots  as  they  were  marked  for 
identification  or  as  exhibits  at  the  trial)  are:  "Yocolumne 
(precinct)  15"  and  ''Slough  (precinct)  17."  The  rulings 
as  to  these  ballots  counsel  characterize  as  erroneous,  but  we 
think  the  court  properly  rejected  them.  The  objection  to 
"Yocolumne  15"  is  that  the  cross  made  by  the  voter  with  the 
voting  stamp  was  placed  immediately  to  the  right  of  the  name 
of  one  of  the  legislative  candidates  and  not  in  the  voting 
square.  An  inspection  of  the  ballot  discloses  that  the  voter 
thus  marked  the  ballot.  That  this  constituted  a  distinguish- 
ing mark  under  the  law  (Pol.  Code,  sec.  1205)  as  it  now 
exists  and  has  been  interpreted,  there  can  be  no  doubt.  (See 
Bass  V.  Leavitt,  11  Cal.  App.  582,  [105  Pac.  771].)  The  case 
of  Teiie  v.  Smith,  108  Cal.  101,  [49  Am.  St.  Rep.  68,  29  L. 
B.  A.  673,  41  Pac.  454]),  cited  by  the  defendant  in  support 
of  his  position  that  the  ballot  marked  as  indicated  is  not 
invalid  for  the  reason  stated,  is  not  an  authority  under  the 
law  as  it  now  reads,  section  1205  of  the  Political  Code  hav- 
ing been  amended  since  the  decision  in  that  case,  so  that  said 
section  is  now  reasonably  susceptible  of  no  other  construc- 
tion in  regard  to  the  marking  of  ballots  than  that  given  it 
in  Bass  v.  Leavitt,  11  Cal.  App.  582,  [105  Pac.  771].  Said 
section  of  the  Political  Code  is  mandatory,  and  a  voter  must, 
before  casting  his  vote,  prepare  his  ballot  strictly  according 
to  the  requirements  of  the  law  as  it  is  therein  promulgated. 
It  may  here  be  remarked,  in  this  connection,  that  the  trial 
court,  for  precisely  the  same  reason,  rejected  two  ballots 
cast  for  the  plaintiff,  and,  as  counsel  for  the  latter  suggest, 
if  it  might  justly  be  held  that  the  court  erred  in  its  ruling 
against  the  defendant  as  to  the  particular  ballot  under  con- 
sideration, no  prejudice  could  have  resulted  therefrom  to  the 
latter. 
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The  other  ballot,  "Slough  17,*'  contains  a  distinct  mark  in 
this  form,  ^,  between  the  words  ''amend"  and  ''section" 
in  the  fourth  proposition  or  referendum  petition  submitted 
for  the  consideration  of  the  voters  at  said  election.  The 
mark  has  the  appearance  of  having  been  made  by  means  of 
the  voting  stamp,  although,  as  is  manifest,  it  is  not  the  full 
or  complete  impression  of  the  stamp.  Prom  its  position  on 
the  ballot  with  reference  to  the  other  marks  made  thereon  by 
the  voter  with  the  voting  stamp,  it  is  plain  that  the  mark 
objected  to  could  not  have  been  an  offset  or,  to  be  more  ex- 
plicit, a  transfer  from  a  mark  properly  made  due  to  the  fold- 
ing of  the  ballot.  The  mark  referred  to  being  distinct  and 
in  a  place  on  the  ballot  where  it  does  not  properly  or  legally 
belong,  it  cannot  be  held  to  be  anything  less  than  a  dis- 
tinguishing mark,  which,  as  the  trial  court  properly  held, 
has  the  effect  of  vitiating  or  rendering  void  the  ballot. 

There  were  six  ballots  cast  for  the  plaintiff  which,  over 
objection  by  the  defendant,  were  counted.  These  ballots 
were  marked  for  identification  as  "Barry  5,"  "Barry  6," 
"Rome  8,"  "Yocolumne  16,"  "Slough  19,"  and  "Barry 
21."  It  is  not  considered  necessary  specifically  to  review 
the  objections  to  these  ballots.  It  is  deemed  sufficient  to  say, 
as  to  said  ballots,  that  they  have  been  carefully  examined 
by  the  light  of  the  objections  urged  against  them  at  the  trial, 
and  that  we  have  been  unable  to  discover  or  discern  any  legal 
objection  to  them.  It  may  be  said  of  them  generally  that 
the  marks  which  they  contain  and  which  were  pointed  out 
as  a  means  whereby  they  might  be  identified  by  those  voting 
them  consisted  either  of  mere  blurs  which  were  evidently 
caused  by  the  awkward  handling  of  the  ballots  as  they  were 
being  marked  and  folded  or  of  offsets — ^that  is,  the  transfer- 
ence of  the  mark  of  the  voting  stamp,  through  the  folding 
of  the  ballot  before  the  ink  became  dry,  to  the  part  of  the 
ballot  where  such  mark  would  naturally  strike  when  the  bal- 
lot was  folded  as  required  before  presenting  it  to  the  proper 
election  officer  to  be  by  him  deposited  in  the  ballot  box.  This 
is  particularly  true  as  to  the  ballots,  "Barry,"  5  and  6,  which 
counsel  for  the  defendant  with  special  emphasis  insist  should 
not  have  been  counted,  the  objection  to  "Barry  5,"  being 
based  upon  what  clearly  appears  to  be  a  blur  in  the  space 
containing  the  word  '*Yes,"  opposite  a  referendum  proposi- 
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tion  presented  to  the  voters,  and  the  objection  to  ''Barry  6" 
being  founded  on  what  plainly  appears  to  be  a  transfer  of 
the  mark,  properly  made  in  the  voting  space  opposite  the 
name  of  the  republican  candidate  for  Congress,  to  that  part 
of  the  ballot  against  which  said  mark  naturally  pressed  by 
the  folding  of  the  ballot,  such  folding  having  evidently  been 
done  before  the  drying  of  the  ink  in  the  voting  square  above 
mentioned.  As  to  the  ballot  marked  for  identification 
''Rome  8,"  it  may  be  observed  that  the  record  shows  that  the 
objection  thereto  by  the  defendant  was  withdrawn  by  him  at 
the  trial. 

The  above  observations  with  respect  to  the  defendant's 
objections  to  the  b^ots  cast  at  the  election  and  by  the  court 
counted  for  the  plaintiflf  apply  with  equal  pertinency  to  the 
objections  urged  by  the  plaintiff  against  the  counting  for  the 
defendant  of  certain  ballots  cast  for  him  at  said  election.  In 
other  words,  the  challenged  ballots  which  were  counted  for 
the  defendant  contained  nothing  indicative  of  an  intention 
on  the  part  of  the  voters  to  so  mark  said  ballots  as  to  admit 
of  their  identification,  the  marks  objected  to  amounting  only 
to  blurs  or  offsets  similar  to  those  described  above  in  referring 
to  like  objections  interposed  to  the  ballots  cast  and  counted 
for  the  plaintiff.  In  a  word,  a  careful  inspection  of  each  of 
the  ballots  sent  to  this  court  with  the  record  compels  th€  con- 
clusion that  there  is  no  just  or  legal  ground  for  any  of  the 
objections,  whether  by  the  plaintiff  or  the  defendant,  to  the 
rulings  of  the  court  in  disposing  of  said  ballots.  In  other 
words,  we  are  satisfied  that  the  rulings  of  the  court  with  re- 
spect to  "Marked  Ballots'*  were  and  are,  under  the  law  as 
it  now  exists,  legally  unimpeachable. 

2.  And  we  are  satisfied  with  the  conclusion  of  'the  trial 
court  upon  the  claim  of  the  plaintiff  that  certain  votes  cast 
for  the  defendant  were  not  legal  votes. 

The  written  opinion  of  the  learned  trial  judge,  in  which  he 
discusses  and  disposes  of  the  objections  under  the  head,  "Il- 
legal Votes,"  is  incorporated  into  the  record.  We  approve 
what  he  has  to  say  in  said  opinion  and  the  conclusion  ar- 
rived at  by  him  from  the  facts  in  each  of  the  cases  of  illegal 
votes  claimed  by  the  plaintiff.  We  are  further  satisfied  that, 
in  said  opinion,  he  correctly  states  the  law  as  applicable  to 
each  of  said  cases.    We  will,  therefore,  adopt  the  portion  of 
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his  opinion  which  bears  upon  the  objections  now  under  con- 
sideration. Before  doing  so,  however,  it  may  be  well  to  re- 
mark, concerning  the  objection  raised  by  the  defendant  to 
the  vote  of  Katie  Logan,  hereinbefore  referred  to,  that  the 
constitution  of  this  state  (art.  II,  sec.  1,)  provides,  among 
other  things,  that  "no  person  who  shall  not  be  able  to  read 
the  constitution  in  the  English  language  and  write  his  or  her 
name,  shall  ever  exercise  the  privileges  of  an  elector  in  this 
state;  provided,  that  the  provisions  of  this  amendment  rela- 
tive to  an  educational  qualification  shall  not  apply  to  any 
person  .  .  .  who  shall  be  sixty  years  of  age  and  upwards  at 
the  time  this  amendment  shall  take  effect.'*  It  should  fur- 
ther be  stated  that  the  court  received  evidence  of  the  age  of 
Mrs.  Logan,  who  admitted  her  inability  to  read  and  write, 
and  found  that,  at  the  time  of  the  adoption  of  the  amend- 
ment of  the  constitution  just  quoted,  she  was  under  the  age 
of  sixty  years.  Mrs.  Logan  did  not  appear  to  know  her  own 
age  and,  upon  her  testimony  and  her  personal  appearance, 
the  trial  court  reached  the  conclusion  above  indicated.  This 
finding  is  conclusive  upon  this  court. 

The  part  of  the  opinion  of  the  trial  judge  referred  to  and 
which  we  approve  and  adopt  reads  as  follows: 

''The  vote  of  Katie  Logan  was  assigned  by  the  defendant  as 
an  illegal  vote,  on  the  ground  that  she  was  unable  to  read  or 
write  and  that  at  the  time  of  the  adoption  of  the  constitu- 
tional amendment  requiring  such  qualification  she  was  under 
the  age  of  sixty  years.  It  was  shown  without  conflict  that 
she  is  unable  to  read  or  write.  She  did  not  know  her  own 
age  and  seemed  to  have  no  appreciation  of  the  value  of  num- 
bers, but  from  her  appearance  and  the  facts  related  by  her 
it  appears  that  she  is  under  the  age  of  sixty  years,  and  there- 
fore her  vote  must  be  held  to  be  illegal,  and  the  evidence 
showing  that  she  voted  for  the  plaintiff  his  total  vote  must 
be  reduced  accordingly. 

**A.  T.  Spencer's  residence  is  partly  in  the  fourth  and 
partly  in  the  third  supervisorial  district,  the  dividing  line 
running  through  the  dwelling-house,  the  greater  part  of  the 
dining-room  being  in  the  third  district  and  the  other  rooms 
in  the  house  being  either  wholly  or  in  greater  part  in  the 
fourth  district.    Under  the  authorities  hereinafter  eited  it 
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appears  clear  that  Mr.  Spencer  had  the  legal  right  to  vote 
in  Rome  precinct  of  the  fourth  district.  The  fact  that  he 
had  theretofore  illegally  voted  in  Cranmore  precinct  in  the 
third  district  cannot  affect  his  right  to  vote  in  the  precinct  of 
which  he  is  legally  a  resident.  He  was,  of  course,  mistaken 
in  the  assumption  that  he  had  the  right  to  vote  in  either 
precinct  at  his  election,  or  that  he  could  vote  alternately  in 
the  two. 

''The  plaintiff  alleged  that  R.  L.  Smart,  Jess  Brown,  Q.  C. 
Carter  and  C.  W.  Stackhouse  were  illegal  voters  and  that 
they  cast  their  votes  for  the  defendant.  They  were  employed 
as  farm  laborers  on  the  Spencer-Bailey  Ranch  lying  partly 
in  each  of  the  two  supervisorial  districts.  The  residence  or 
dwelling-house  of  the  owners  has  already  been  referred  to 
as  being  situate  on  the  boundary  line  between  the  two  dis- 
tricts. Mr.  Smart  slept  in  a  small  house  about  one  hundred 
and  fifty  feet  north  of  the  boundary  line  between  the  two 
districts  and  within  the  said  Cranmore  precinct  in  the  third 
district.  The  three  other  men  slept  in  a  bunkhouse  which 
was  also  north  of  the  boundary  line  and  wholly  in  Cranmore 
precinct.  All  of  the  men  ate  their  meals  in  the  dining-room 
of  the  main  dwelling-house  but  generally  had  access  to  the 
dwelling-house  for  no  other  purpose.  When  not  at  work  or 
at  their  meals  they  spent  their  time  at  their  sleeping  quarters. 
From  these  facts  the  court  must  determine  whether  they 
were  legal  voters  of  Rome  precinct. 

**  These  men  were  all  unmarried  and  without  permanent 
homes  in  the  ordinary  sense.  Their  residence  must  be  de- 
termined by  rules  somewhat  more  liberal  than  are  applicable 
in  cases  of  married  men,  or  men  with  families.  Yet  the 
statute  is  the  same  for  the  determination  in  both  cases. 

**  *That  place  must  be  considered  and  held  to  be  the  resi- 
dence of  a  person  in  which  his  habitation  is  fixed,  and  to 
which,  whenever  he  is  absent,  he  has  the  intention  of  return- 
ing.' 

*' While  there  are  various  other  rules  for  determining  the 
question  of  residence  they  have  no  application  except  in  cases 
of  men  with  families. 

''A  few  authorities  have  a  more  or  less  bearing  on  the  ques- 
tion in  band. 
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*'In  the  case  of  East  Montpelier  v.  City  of  Barre,  79  Vt. 
542,  [10  L.  R.  A.  (N.  S.)  874,  66  Atl.  100],  the  facts  were  as 
follows : 

"  'The  line  passed  diagonally  through  the  house,  leaving 
about  six-sevenths  of  it  in  Barre  town.  The  rear  entrance 
was  in  Barre  town,  and  the  front  entrance  in  Barre  City. 
On  the  ground  floor  there  was  a  kitchen,  which  was  the  gen- 
eral living-room,  a  bedroom,  a  pantry,  and  a  woodshed.  The 
woodshed  and  pantry  were  wholly  in  Barre  town,  and  all  of 
the  bedroom  except  a  small  triangular  section.  The  line  ran 
diagonally  through  the  kitchen,  leaving  a  comer  of  the  stove 
in  Barre  City.  This  is  all  we  have  regarding  the  construc- 
tion and  occupancy  of  the  building. 

*'  'A  man's  dwelling-house  is  the  building  in  which  he  lives 
and  in  a  case  like  this  the  legal  status  of  the  building  as  a 
dwelling  place  must  be  determined  by  the  location  of  that 
part  of  the  structure  most  closely  connected  with  the  primary 
purposes  of  a  dwelling.  Upon  this  view,  the  facts  reported 
place  North's  house  in  the  new  town  of  Barre.' 

"In  the  case  of  Chenery  v.  Aaltham,  8  Cush.  (Mass.)  327, 
the  rule  is  laid  down  as  follows  : 

'*  'Where  a  dwelling-house  is  so  divided  by  the  boundary 
line  between  two  towns  as  to  leave  that  portion  of  the  house 
in  which  the  occupant  mainly  and  substantially  performs 
those  oflBces  which  characterize  his  home,  (such  as  sleeping, 
eating,  sitting,  and  receiving  visitors,)  in  one  town,  he  is  a 
citizen  of  that  town,  and  has  no  right  to  elect  to  reside  and 
be  taxed  for  his  personal  property  in  the  other  town. ' 

"In  Ahington  v.  Bridgewater,  23  Pick.  (Mass.)  170,  the 
court  say: 

**  *It  (domicile)  depends  not  upon  proving  particular  facts 
but  whether  all  the  facts  and  circumstances  taken  together, 
tending  to  show  that  a  man  has  his  home  or  domicile  in  one 
place,  overbalance  sXL  the  like  proofs,  tending  to  establish  it 
in  another;  such  an  inquiry,  therefore,  involves  a  comparison 
of  proofs,  and  in  making  that  comparison,  there  are  some 
facts,  which  the  law  deems  decisive,  unless  controlled  and 
counteracted  by  others  still  more  stringent.  The  place  of  a 
man's  dwelling-honse  is  first  regarded,  in  contra-distinction 
to  any  place  of  business,  trade  or  occupation.  If  he  has 
more  than  one  dwelling-house,  that  in  which  he  sleeps  or 
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passes  hiff  nights,  if  it  can  be  distinguished,  will  govern. 
And  we  think  it  settled  by  authority,  that  if  the  dwelling- 
house  is  partly  in  one  place  and  partly  in  another,  the  occu- 
pant must  be  deemed  to  dwell  in  that  town  in  which  he 
habitually  sleeps,  if  it  can  be  ascertained.  Lord  Coke,  in  2 
Inst.  121,  comments  upon  the  statute  of  Marlbridge  respecting 
courts  leet,  in  which  it  says,  that  none  shall  be  bound  to 
appear  ...'*'  **but  in  the  bali  wicks,  where  they  be  dwell- 
ing." '  "  His  lordship's  comment  is  this:  **  ' '*If  a  man 
have  a  house  within  two  leets,  he  shall  be  taken  to  be  con- 
versant where  his  bed  is,  for  in  that  part  of  the  house  he  is 
most  conversant.  ...  "  *  "  It  is  then  an  authority  directly 
in  point  to  show,  that  if  a  man  has  a  dwelling-house,  situated 
partly  within  one  jurisdiction  and  partly  in  another,  to  one 
of  which  the  occupant  owes  personal  service,  as  an  inhabitant, 
he  shall  be  deemed  an  inhabitant  within  that  jurisdiction, 
within  the  limits  of  which  he  usually  sleeps.' 

''The  authorities  are  well  summed  up  in  14  Cyc.  p.  851, 
as  follows: 

"  'When  the  boundary  line  between  two  localities  passes 
through  the  residence  of  one  whose  domicile  is  at  issue,  if 
the  portion  of  the  house  on  one  side  of  the  line  is  sufficient  to 
constitute  a  habitation  by  itself  while  the  other  portion  is  not, 
the  first  will  be  considered  the  domicile.  If  the  line  divides 
more  equally,  then  that  portion  is  deemed  the  domicile  whera 
the  occupant  mainly  and  substantially  performs  those  offices 
which  characterize  his  home  (such  as  sleeping,  eating,  sitting, 
and  receiving  visitors) ;  but  in  the  event  of  a  still  closer 
division,  then  that  part  where  he  habitually  sleeps  is  so  con- 
sidered in  the  absence  of  other  facts  showing  a  positively 
contrary  intention.' 

"I  do  not  take  it  that  the  place  where  one  sleeps  is  neces^ 
sarily  conclusive  but  in  the  absence  of  more  satisfactory 
proof  it  is  determinative  of  the  question  of  residence.  In  the 
^ease  ol the  f our jneft forking  on^he  Spencer-Bailey  Ranch, 
the  place  where  they  sleep,  under  tUe  circumstances  shown 
by  the  evidence,  is  determinative  of  th^ir  right  to  vote  in  the 
one  precinct  or  the  other,  because  their  fcvnkhouse  and  cabin 
have  more  of  the  characteristics  of  a  domidl^e  than  any  other 
place  disclosed  by  the  evidence. 
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*'The  evidence  shows  that  these  four  men  voted  for  the  de- 
fendant, and  therefore  his  total  vote  must  be  reduced  by 
four." 

For  the  reasons  stated  herein,  the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  10,  1914,  and  the  following 
opinion  then  rendered  thereon. 

THE  COURT.— A  petition  for  a  hearing  in  this  court  after 
decision  by  the  district  court  of  appeal  of  the  third  district  is 
denied.  We  are  not  to  be  understood  as  approving  the  por- 
tion of  the  opinion  relating  to  two  ballots  marked  respectively 
*'Yocolumne  (precinct)  15"  and  ''Slough  (precinct)  17," 
rejected  by  the  trial  court  as  bearing  distinguishing  marks. 
(See  Pol.  Code,  sec.  1211,  subd.  4.) 

As  appears  from  the  opinion,  the  trial  court  rejected  two 
ballots  cast  for  plaintiff  for  the  same  reason  that  it  rejected 
the  ballot  marked  ''Yocolumne  (precinct)  15,"  with  the  result 
that  no  prejudice  was  suffered  by  reason  of  the  rulings  com- 
plained of. 


[(St.  No.  1310.    Second  Appellate  Dietiict.~Deoeinber  13,  1913.] 

W.  H.  HARRELSON,  Appellant,  v.  ORO  GRANDE  LIME 
AND  STONE  CO.  (a  Corporation),  et  al.,  Respondents. 

Eminxnt  Domain — ^Leased  Prkmises — ^Value  op  Leasehold  and  of 
Bight  to  Remove  Buildings — Awabd  Made  by  Judgment — Pre- 
sumption.— ^Wbere  the  judgment  in  eminent  domain  proceedings 
awards  a  certain  amount  to  the  owner  of  the  property  and  a  certain 
amount  to  has  lessees,  who  have  the  right,  under  the  lease,  to  re- 
move the  improvements  at  the  end  of  the  term,  it  will  be  presumed, 
in  a  subsequent  action  on  the  lease  to  recover  rent,  wherein  the  les- 
sees set  up  as  a  counterclaim  that  the  award  to  them  did  not  indude 
the  value  of  the  right  to  remove  the  improvements,  that  in  the 
judgmflnt  in  the  condemnation  proceedings  the  rights  of  all  parties 
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interdsted  in  the  propertj  oandemned,  whether  as  owners  or  lessees, 
were  fully  and  correctly  determined,  and  the  value  of  each  par- 
ticular interest  fixed  and  award  thereof  made  to  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Comity  and  from  an  order  refusing  a  new  trial.  W. 
M.  Conley,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens,  for  Appellant. 

Sheldon  Borden,  and  George  H.  Moore,  for  Respondents. 

SHAW,  J. — This  action  was  brought  to  recover  from  de- 
fendants four  hundred  and  fifty  dollars,  alleged  to  be  due 
under  the  terms  of  a  written  lease  as  rental  for  certain  real 
estate.  Defendants  answered  admitting  default  in  the  pay- 
ment of  rent  as  alleged,  but  in  defense  of  the  action  they  set 
up  a  counterclaim  in  the  sum  of  three  hundred  and  seventy- 
four  dollars,  paying  plaintiff  the  difference  between  the  four 
hundred  and  fifty  dollars  sued  for  and  the  amount  of  the 
alleged  counterclaim. 

The  question  involved  at  the  trial  was  the  right  of  defend- 
ants to  recover  upon  the  counterclaim.  Judgment  went  for 
the  defendants,  from  which,  and  an  order  denying  his  motion 
for  a  new  trial,  plaintiff  appeals. 

The  counterclaim  grows  out  of  the  following  facts:  On 
January  22,  1902,  plaintiff  executed  to  defendants  Stimson 
and  Fleming  a  lease  of  a  parcel  of  land  in  the  city  of  Los 
Angeles,  for  a  term  of  ten  years.  The  lessees  erected  build- 
ings and  made  improvements  upon  the  property,  and  there- 
after, without  assigning  the  lease,  sublet  the  same  to  defend- 
ant Oro  Grande  Lime  and  Stone  Company,  of  the  capital 
stock  of  which  Stimson  and  Fleming  were  the  sole  owners,  to 
which  they  sold  the  buildings.  The  lease  contained  a  pro- 
vision as  follows:  *'The  lessees  shall  have  the  right,  upon  the 
termination  of  this  lease,  to  remove  all  buildings  and  im- 
provements placed  by  them  upon  said  premises,  unless  they 
shall  forfeit  their  right  to  remove  the  same,  as  hereinafter 
provided."  On  December  12,  1905,  the  city  of  Los  Angeles 
conmienced  proceedings  to  condenm  a  portion  of  the  prop- 


Digitized  by  LjOOQIC 


Dec.  1913.]     Habbelson  v,  Obo  Grande  Lime  etc.  Co.    481 

erty  described  in  the  lease.  While  the  Lime  Company  was 
not  made  a  party  to  this  proceeding,  its  sole  owners,  Stimson 
and  Fleming  were  parties  and  represented  by  attorneys  at 
the  hearing  before  the  referees.  Moreover,  an  award  made 
as  to  the  leasehold  interest  was  received  and  receipted  for 
by  the  Lime  Company;  so  the  fact  that  it  was  not  formally 
made  a  party,  so  far  as  this  action  is  concerned,  is  unim- 
portant. On  January  10,  1908,  the  referees  filed  their  report 
and  finding,  whereby  it  was  made  to  appear  that  plaintiff 
was  the  owner  of  the  land  and  that  Stimson  and  Fleming 
had  a  leasehold  interest  therein  ajs  shown  by  the  lease  herein- 
before referred  to.  They  further  found  that  the  value  of  the 
parcel  of  land  sought  to  be  condemned  was  $8,236 ;  that  the 
value  of  the  improvements  thereon  was  $374;  and  that  the 
damage  to  the  portion  of  the  property  not  condemned  was 
$794,  making  a  total  of  $9,404.  Of  this  sum  $8,404  was 
awarded  to  plaintiff  as  owner  of  the  land,  and  one  thousard 
dollars  was  awarded  to  Stimson  and  Fleming  as  "owners  and 
holders  of  a  leasehold  interest"  therein.  At  the  hearing  of 
this  report  an  interlocutory  decree  was  duly  entered  in  accord- 
ance therewith,  from  which  no  appeal  was  taken,  and  final 
judgment  followed. 

We  must  presume  that  in  this  final  decree  the  rights  of  all 
parties  interested  in  the  property  condemned,  whether  as 
owners  or  lessees,  were  fully  and  correctly  determined  and  the 
value  of  each  particular  interest  fixed  and  award  thereof  made 
to  the  owner.  The  interest  of  defendants  warf  a  leasehold  the 
value  of  which  was  fixed  at  one  thousand  dollars.  In  arriving 
at  this  value  the  referees  had  access  to  and  presumably  con- 
sidered the  lease,  which  showed  defendants'  right  to  the 
buildings,  for  the  purpose  of  ascertaining  the  value  of  defend- 
ants' interest  thereunder.  This  interest  consisted,  among 
other  things,  of  the  unexpired  term  of  the  lease,  together  with 
the  right  at  the  expiration  thereof  to  remove  the  buildings 
The  one  thousand  dollars  awarded  covered  the  value  of  the 
right  to  remove  the  buildings  as  fully  as  it  covered  the  unex- 
pired term  of  the  lease,  and  hence  respondents  might  with 
equal  propriety  claim  that  the  latter  item  of  value  was  not 
included  in  the  leasehold  interest,  for  which  the  one  thousand 
dollars  was  awarded,  as  to  insist  that  the  right  to  remove 
the  buildings  was  not  so  included.    Both  arose  under  the 
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provisions  of  the  lease,  without  which  neither  right  could 
be  asserted,  and  each  constituted  a  part  of  the  leasehold  going 
to  make  up  the  interest  in  the  property,  for  all  of  which  in- 
terests defendants  were  awarded  the  said  sum  of  one  thou- 
sand dollars.  It  follows  that  the  defendants  were  not  en- 
titled to  the  counterclaim. 
The  judgment  and  order  are  reversed, 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[CSv.  No.  1427.    Second  Appellate  District.— Decembei  13,  1913.] 

THOMAS  E.  NEWLIN,  Executor  of  the  Will  of  George  R. 
Myers,  Deceased,  Respondent,  v.  R.  H.  MYERS,  Appel- 
lant. 

Pledge  of  Corporate  fihwjK— Interpretation  of  Contractv— Action 
BY  Pledgor  to  Compel  Redelivery  of  Shares — Payment  as  Con- 
dition Precedent. — Where  the  owner  of  corporate  stock  pledges 
it  under  an.  agreement  to  protect  the  pledgee  against  all  loss,  ex- 
pense, and  liability  which  he  maj  incur  in  the  matter  of  a  pledge  of 
stock  to  him  made  bj  another  stockholder,  the  pledgee  is  not  entitled, 
in  an  action  against  1dm  bj  the  first  pledgor  to  recover  the  shares 
of  stock,  to  paymient  from  such  pledgor,  as  a  condition  to  redelivery 
of  the  stock,  of  moneys  voluntarily  paid  oat  and  expended  by  the 
pledgee  in  a  wrongful  and  futile  attempt  to  hold  the  stock  of 
the  second  pledgor.  The  loss,  expense,  and  liability  against  which 
the  first  pledgor  agreed  to  protect  the  pledgee  in  entering  into 
(the  contract  with  the  second  pledgor  was  such  only  as  he  might 
incur,  under  and  by  virtue  of  the  terms  of  that  contract,  and  not 
by  reason  of  acts  on  the  part  of  the  pledgee  and  expenditures 
made  wholly  without  the  terma  of  the  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     C.  A.  Raker,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harold  A.  Oilman,  and  Tanner,  Taft  &  Odell,  for  Appel- 
lant. 

Sheldon  Borden,  and  Gurney  E.  Newlin,  for  Respondent. 
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SHAW,  J. — Action  to  recover  certain  shares  of  corporate 
stock  pledged  by  plaintiff's  testate  to  defendant.  Judgment 
went  for  plaintiff,  from  which  defendant  appeals  upon  a  re- 
porter's transcript. 

The  suit  was  instituted  by  George  R.  Myers,  who  thereafter 
died,  and  Thomas  E.  Newlin,  as  executor  of  his  estate,  was 
substituted  as  plaintiff. 

The  following  facts  shown  by  the  uncontradicted  evidence, 
or  allegations  of  the  complaint  not  denied,  appear:  That  on 
December  29,  1903,  the  Sanitary  Laundry  Company  was  a 
corporation,  the  capital  stock  of  which  was  distributed  and 
held  as  follows:  Plaintiff's  testate,  George  R.  Myers,  198 
shares;  J.  H.  Keifer,  198  shares;  Emma  B.  Myers,  li/^  shares; 
Laura  Keifer,  V^  shares,  and  Sheldon  Borden,  1  share.  The 
corporation  was  in  financial  distress  and  without  funds  to 
meet  its  obligations,  some  of  which  were  held  by  said  George 
R.  Myers,  but  neither  he  nor  Keifer  was  able  to  make  further 
advances  to  the  company.  Defendant  was  a  cousin  of  George 
R.  Myers  and  engaged  in  the  practice  of  law,  and  theretofore 
had  acted  as  his  attorney  and  confidential  legal  adviser. 
Upon  being  made  acquainted  with  the  financial  condition  of 
the  corporation,  defendant,  at  the  request  of  George  R. 
Myers,  agreed  to  assist  him  in  financing  the  company,  "claim- 
ing that  in  so  doing  he  was  actuated  by  a  desire  to  aid  and 
benefit  the  plaintiff  on  account  of  their  relations  aforesaid, 
and  solely  by  reason  of  their  said  relations  and  of  the  relation- 
ship and  previous  intimacy  existing  between  them  as  afore- 
said." Thereupon,  negotiations  were  initiated  with  the  result 
that  Keifer  assigned,  transferred,  and  delivered  to  defendant 
the  198  shares  of  the  capital  stock  so  owned  by  him,  which 
transfer  and  delivery  was  made  in  accordance  with  a  duly 
executed  written  agreement  made  between  Keifer  and  defend- 
ant, wherein  it  was  recited:  That  said  Keifer  had  sold,  as- 
signed, and  transferred  to  R.  H.  Myers  one  hundred  and 
ninety-eight  shares  of  stock  and  that  R.  H.  Myers  was  the 
owner  and  holder  thereof ;  that  said  stock  was  pledged  to  the 
Broadway  Bank  &  Trust  Company  as  additional  security  for 
the  payment  of  a  certain  promissory  note  of  four  thousand 
five  hundred  dollars,  executed  by  Keifer  and  his  wife,  which 
said  note  was  also  secured  by  a  mortgage  of  real  estate ;  that 
said  laundiy  company  during  the  time  Keifer  was  a  stock- 
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holder  had  become  largely  indebted  to  George  R.  Myers  for 
moneys  by  him  loaned  to  said  company ;  that  said  R.  H.  Myera 
had  loaned  and  advanced,  and  would  thereafter  loan  and 
advance,  divers  sums  of  money  to  discharge  a  part  of  the 
indebtedness  of  the  said  company  in  order  to  save  it  from 
bankruptcy,  and  to  pay  such  of  the  operating  expenses  as 
might  be  necessary  for  the  best  interests  of  the  company ;  that 
said  Keifer  desired  an  option  to  purchase  the  one  hundred 
and  ninety-eight  shares  of  said  stock,  and  wherein  said  R.  H. 
Myers  covenanted  and  agreed  to  sell  to  Keifer,  within  one 
year,  time  being  made  the  essence  of  the  contract,  one  hundred 
and  ninety-eight  shares  of  said  stock,  upon  Keifer  making 
payment  to  R.  H.  Myers  of :  1.  All  moneys  paid  to  said  Bank 
&  Trust  Company  by  R.  H.  Myers  on  account  of  the  note  of 
Keifer,  for  the  payment  of  which  said  stock  was  held  as 
collateral  security;  2.  One-half  of  all  moneys  theretofore  or 
thereafter,  up  to  the  exercise  of  the  option,  advanced  to  said 
company  by  R.  H.  Myers,  less  any  payments  made  thereon  by 
said  company;  3.  One-half  of  all  moneys  theretofore  loaned 
to  said  laundry  company  by  said  George  R.  Myers,  less  all  pay- 
ments made  thereon  by  said  company ;  and,  4.  Interest  on  said 
sums  at  seven  per  cent  per  annum.  It  was  further  provided 
that  an  accounting  for  any  dividends  paid  upon  said  stock 
should  be  made  and  credited  to  Keifer  at  the  time  of  his  ex- 
ercising said  option  to  purchase.  By  said  contract  R.  H. 
Myers  further  covenanted  to  advance  to  the  company  from 
time  to  time  such  sums  of  money,  not  exceeding  four  thou- 
sand dollars,  as  might  be  necessary  to  save  the  company  from 
bankruptcy.  At  the  same  time,  and  with  the  consent  of 
Keifer,  an  agreement  in  writing  was  made  between  said  bank 
and  R.  H.  Myers,  whereby  the  bank  agreed  to  deliver  the 
one  hundred  and  ninety-eight  shares  of  stock  so  pledged  to  it 
by  Keifer  to  the  said  R.  H.  Myers  at  any  time  upon  his  pay- 
ing the  sum  of  one  thousand  dollars,  to  be  applied  on  Keifer's 
indebtedness  to  said  bank,  and  the  delivery  to  the  bank  of  an 
agreement  on  the  part  of  R.  H.  Myers  to  pay  any  deficiency, 
not  exceeding  seven  hundred  and  fifty  dollars,  which  might 
remain  upon  Keifer 's  note  after  exhausting  the  real  estate 
so  held  by  it  as  security  for  the  payment  thereof. 

At  the  request  of  the  defendant,  said  George  R.  Myers,  at 
about  the  same  time,  to  wit,  December  29,  1903,  transferred 
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and  delivered  the  one  hundred  and  ninety-eight  shares  of 
stock  so  held  by  him  to  defendant.  A  year  later,  on  Decem- 
ber 29,  1904,  said  George  R.  Myers  and  defendant  entered 
into  a  contract  as  follows: 

*'(}eorge  R.  Myers,  of  Los  Angeles,  California,  hereby 
acknowledges  the  transfer  and  delivery  to  him' to  R.  H.  Myers 
of  Redlands,  California,  on  or  about  the  29th  day  of  Decem- 
ber, 1903,  of  198  shares  of  the  capital  stock  of  the  Sanitary 
Laundry  Co.,  a  corporation,  and  that  said  stock  was  so  trans- 
ferred and  pledged  to  said  R.  H.  Myers  to  secure  the  said  R. 
H.  Myers  for  services  to  be  rendered,  and  against  all  loss, 
expense  and  liability  he  might  incur  by  reason  of  his  purchas- 
ing from  J.  H.  Keifer  an  equal  number  of  shares  of  the 
capital  stock  of  the  Sanitary  Laundry  Co.  and  entering  into 
an  agreement  dated  the  said  29th  day  of  December,  1903,  with 
the  said  J.  H.  Eeifer. 

''Said  transfer  and  pledge  was  made  and  said  stock  has  at 
all  times  been  retained  by  said  R.  H.  Myers  with  the  under- 
standing and  agreement  between  them,  that  when  he  was  paid 
for  his  services  and  expenses  and  became  satisfied  that  he 
was  discharged  from  all  obligations  by  reason  of  his  assump- 
tion of  J.  H.  Eeifer 's  responsibilities  as  a  stockholder  in  the 
said  Sanitary  Laundry  Co.,  that  said  stock  was  to  be  re- 
delivered and  re-transferred  to  said  Geo.  R.  Myers  or  to  his 
order. 

''The  said  Gteo.  R.  Myers  also  agrees  that  $1000  is  a  reason- 
able sum  due  to  said  R.  H.  Myers  by  reason  of  his  services 
rendei^  and  expense  incurred  in  connection  herewith  to 
date. 

"The  said  R.  H.  Myers  hereby  acknowledges  his  obligation 
to  re-deliver  and  re-transfer  the  said  198  shares  of  the  capital 
stock  of  the  Sanitary  Laundry  Co.  to  said  Geo.  R.  Myers,  or 
to  his  order,  upon  receiving  full  satisfaction  for  all  just  claims 
and  demands  he  may  have,  either  against  the  sanitary 
Laundry  Co.,  or  to  the  said  Qeo,  R.  Myers,  and  release  from 
all  obligations  and  liabilities  because  of  his  becoming  a  stock- 
holder in  the  said  corporation  as  aforesaid. 

"In  witness  whereof  the  said  parties  hereto  have  hereunto 
•et  their  hands  this  29th  day  of  December,  1904. 

"G.  R.  Myers, 
*'R.  HOLTBY  Mykrs." 
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As  alleged  in  the  complaint  and  not  denied,  this  agreement 
was  prepared  and  submitted  to  George  R.  Myers  for  his  signa- 
ture by  defendant  and,  at  his  request,  signed  by  the  former, 
who  **  acted  upon  the  confidence  which  he  reposed  in  defend- 
ant by  reason  of  their  aforesaid  relations,  and  by  reason  of 
the  fact  that  he  regarded  defendant  as  his  friend,  relative 
and  adviser,  and  as  coming  to  his  assistance  in  regard  to  the 
aforesaid  financial  embarrassment  of  the  said  corporation." 
**That  in  signing  said  agreement,  and  in  transferring  and 
delivering  said  pledged  stock  to  defendant  as  aforesaid, 
plaintiff  intended  to  and  believed  that  he  was  pledging  same 
to  defendant  to  secure  said  defendant  for  moneys  advanced 
and  to  be  advanced  and  for  services  rendered  and  to  be 
rendered  by  defendant  unto  said  corporation  as  aforesaid, 
and  also  to  secure  defendant  against  any  personal  liability 
for  the  payment  of  the  debts  of  said  corporation  existing  at 
the  time  of  the  transfer  unto  defendant  of  the  said  stock  so 
as  aforesaid  transferred  to  him  by  said  Keifer,  and  for  no 
other  purpose,  and  plaintiff  alleges  that  such  intention  and 
belief  on  his  part  was  known  to  defendant  prior  to  the  sign- 
ing of  said  agreement,  and  that  he  relied  upon  the  defendant 
to  draw  an  agreement  for  said  purposes  and  none  other." 

Defendant  advanced  and  procured  to  be  advanced  to  the 
corporation  certain  money,  for  which  the  corporation  made  its 
notes  bearing  interest  at  the  rate  of  seven  per  cent,  for  the 
procuring  of  which  defendant  claimed  compensation  in  the 
sum  of  one  thousand  dollars,  which  sum,  it  was  alleged,  to- 
gether with  all  advances  made  or  procured  to  be  made  by 
defendant  to  the  corporation,  was,  as  alleged  in  the  complaint, 
at  the  time  plaintiff  demanded  a  redelivery  of  the  stock  on 
December  27,  1907,  fully  paid,  and  defendant  likewise  paid 
and  reimbursed  for  all  services  rendered  and  loss  or  expense 
incurred  under  the  terms  of  said  writing  so  made  between 
defendant  and  said  George  R.  Myers;  and  also  alleged  that 
said  defendant  was  fully  released  and  discharged  from  any 
and  all  liability  to  the  creditors  of  the  corporation  by  reason 
of  being  a  stockholder  therein,  and  that  all  the  terms  and 
conditions  of  said  written  agreement  so  made  between  George 
R.  Myers  and  defendant,  and  upon  the  happening  of  which 
defendant  agreed  to  redeliver  the  one  hundred  and  ninety- 
eight  shares  of  stock,  were,  prior  to  the  commencement  of  the 
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action,  fully  performed  and  fulfilled.  But  defendant,  al- 
though requested  so  to  do,  refused  to  redeliver  the  stock  and 
detains  the  same  from  plain tiflE. 

The  answer  admits  the  execution  of  this  agreement  between 
George  R.  Myers  and  defendant,  denies  performance  of  the 
conditions  under  which  the  stock  was  pledged,  and  alleges 
''that  in  and  by  said  written  agreement  so  entered  into  by 
and  between  plaintiff  and  defendant  it  was  expressly  cov- 
enanted and  agreed  by  the  parties  to  said  agreement  that  the 
plaintiff's  one  hundred  and  ninety-eight  shares  of  stock  in 
said  corporation  should  be,  and  the  same  was,  transferred  and 
pledged  unto  this  defendant  to  secure  this  defendant  for 
services  to  be  rendered,  and  also  against  all  loss,  expense, 
and  liability  which  he,  this  defendant,  might  incur  by  reason 
of  his  purchasing  from  the  said  J.  H.  Keifer  an  equal  num- 
ber of  shares  of  the  capital  stock  of  the  said  corporation,  viz. : 
198  shares'*;  and  that  by  reason  of  purchasing  from  said 
Keifer  said  one  hundred  and  ninety-eight  shares  of  the 
capital  stock  of  said  corporation  he  incurred  loss,  liability  and 
expense  in  the  sum  of  five  thousand  dollars,  no  part  of  which 
has  been  paid,  and  which  sum  is  still  secured  by  the  stock 
so  pledged  to  him  under  the  terms  of  said  agreement.  By  an 
amended  and  supplemental  answer  filed  after  the  death  of 
George  R.  Myers,  defendant  alleged  that  in  accordance  with 
the  terms  and  conditions  of  the  agreement  dated  December  29, 
1904,  he  rendered  services,  expended  money,  and  sustained 
loss  by  reason  of  the  purchase  of  Eeifer's  one  hundred  ana 
ninety-eight  shares  of  stock,  and  by  reason  of  claims  and 
demands  against  the  Sanitary  Laundry  Company  and  said 
George  R.  Myers,  in  the  sum  of  $4,719.38,  as  shown  by  an 
itemized  statement  of  account  attached  as  an  exhibit  to  said 
amended  and  supplemental  answer,  a  claim  for  which  was 
duly  presented  to  the  executor  of  the  estate  of  deceased  and 
by  him  rejected. 

The  court  found  that  it  is  not  true  that  by  reason  of  de- 
fendant's purchasing  from  Keifer  the  one  hundred  and 
ninety-eight  shares  of  stock  he  incurred  loss,  expense,  or  lia- 
bility in  any  sum  whatsoever;  that  it  is  not  true  that  in  ac- 
cordance with  the  terms  and  conditions  of  the  agreement 
between  George  R.  Myers  and  defendant,  dated  December  29, 
1904,  defendant  rendered  services,  expended  money,  or  sus- 
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tained  loss  in  any  sum  by  reason  of  the  purchase  from  Keifer 
of  the  one  hundred  and  ninety-eight  shares  of  stock,  or  by 
reason  of  claims  or  demands  against  the  Sanitary  Laundry 
Company  or  the  said  George  R.  Myers,  he  rendered  services, 
expended  money,  or  sustained  loss  in  the  sum  of  $4,719.38, 
or  in  any  sum  whatever;  that  it  is  not  true  that  the  moneys, 
or  any  part  thereof,  alleged  to  have  been  expended  by  de- 
fendant, were  paid  out  in  accordance  with  the  said  contract, 
or  that  the  same  or  any  part  thereof  constituted  or  were  losses 
or  damages  sustained  by  defendant  under  the  terms  or  con- 
ditions of  said  contract ;  and  the  court  found  all  the  allegations 
of  the  complaint  to  be  true. 

The  only  allegation  of  the  complaint  as  to  which  an  issue 
is  joined  by  denials  contained  in  the  answer  is  that  wherein  it 
is  alleged  that  prior  to  the  commencement  of  the  suit  plaintiff 
fully  performed  all  the  conditions  of  the  contract,  by  reason 
whereof  he  was  entitled  to  the  redelivery  of  the  stock.  Except 
as  to  the  finding  in  favor  of  plaintiff  upon  this  issue,  defend- 
ant is  in  no  position  to  complain  of  the  finding  that  all  the 
allegations  of  the  complaint  are  true,  since  other  allegations 
thereof  are  deemed  to  be  admitted. 

It  is  conceded  that  prior  to  the  demand  made  to  redeem 
the  stock  by  plaintiff,  defendant  had  been  discharged  from  all 
liability  as  a  stockholder  to  the  creditors  of  the  corporation, 
and  that  prior  thereto  all  demands  against  the  corporation, 
due  to  defendant  had  been  fully  satisfied  and  discharged. 
Hence,  since  these  conditions  were  performed,  they  may  be 
eliminated  from  a  consideration  of  the  contract  upon  which 
defendant  bases  his  claim  to  retain  possession  of  the  stock. 

Referring  to  the  contract  of  December  29,  1904,  it  is  recited 
that  the  stock  was  pledged  to  defendant  to,  first,  secure  him 
**for  services  to  be  rendered."  While  this  paragraph  is  silent 
as  to  the  nature  of  the  services,  as  well  as  in  stating  for  whom 
the  service  was  to  be  rendered,  it  is  clear  from  the  last  para- 
graph of  the  contract,  since  defendant  therein  acknowledged 
his  obligation  to  redeliver  the  stock  "upon  receiving  full 
satisfaction  for  all  just  claims  and  demands  he  may  have 
against  .  .  .  George  R.  Myers,"  that  the  ''services  to  be 
rendered,"  mentioned  in  the  first  paragraph,  referred  to  and 
contemplated  services  to  be  rendered  for  George  R.  Myers, 
as  well  as  for  the  corporation.    The  second  condition  of  the 
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pledge  was  to  gecure  defendant  against  **all  loss,  expense,  and 
liability  he  may  incur  by  reason  of  his  purchasing  of  J.  H. 
Keifer  an  equal  number  of  shares  of  the  capital  stock  of  the 
Sanitary  Laundry  Co."  Defendant,  however,  never  pur- 
chased the  stock  or  any  stock  in  said  company ;  hence  no  claim 
for  loss,  expense,  or  liability  could  be  predicated  upon  this 
covenant.  The  third  condition  of  the  pledge  was  to  secure 
defendant  against  loss,  liability,  and  expense  incurred  by  him 
in  entering  into  an  agreement  dated  the  twenty-ninth  day 
of  December,  1903,  with  J.  H.  Keifer.  This  agreement,  the 
substance  of  which  is  hereinbefore  stated,  was  one  wherein 
and  whereby  Keifer  pledged  to  defendant  one  hundred  and 
ninety-eight  shares  of  stock  to  secure  the  performance  of  cer- 
tain conditions  (Keifer  v.  Myers,  5  Cal.  App.  668,  [91  Pac. 
163]),  all  of  which  acts,  covenants,  and  conditions  said  Keifer 
fully  performed,  as  determined  in  a  suit  brought  by  Keifer 
against  R.  H.  Myers  for  the  redemption  of  said  stock  so 
pledged,  and  wherein  an  accounting  between  Keifer  and  this 
defendant  was  had  and  mutual  and  appropriate  remedies 
accorded  to  each.  {Keifer  v.  Myers,  14  Cal.  App.  338,  [111 
Pac.  1038].) 

This  brings  us  to  the  point  of  the  controversy.  Notwith- 
standing the  agreement  made  with  Keifer  was  a  contract  of 
pledge  to  secure  the  performance  of  certain  acts  on  the  part  of 
JKeifer  therein  specified,  and  all  of  which  were  fully  per- 
formed, defendant  refused,  upon  demand  of  Keifer,  to  re- 
deliver the  stock  so  pledged ;  whereupon  Keifer  brought  suit 
to  compel  a  redelivery  thereof.  Defendant  resisted  this  ac- 
tion, wrongfully  claiming  that  the  contract  with  Keifer  con- 
stituted a  sale  by  the  latter  to  him  of  the  one  hundred  and 
ninety-eight  shares  of  stock.  In  an  effort  to  sustain  his  con- 
tention and  retain  possession  of  the  stock,  he  prosecuted  two 
appeals  from  the  decision  of  the  superior  court,  wherein  it 
was  fully  determined  that  Keifer  was  entitled  to  the  redemp- 
tion of  the  stock.  After  Keifer  demanded  his  stock  and  made 
tender  of  the  balance  due  on  account  of  the  pledge  thereof, 
defendant  voluntarily  paid  to  the  Broadway  Bank  &  Trust 
Company  certain  moneys  to  be  applied  upon  Keifer 's  notes, 
which  sums  it  was  held  in  the  trial  of  Keifer  v.  Myers  he 
could  not  recover,  since  the  payment  was  voluntarily  made. 
{Keifer  v.  Myers,  14  Cal.  App.  338,  [111  Pac.  1038].)     Not- 
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withstanding  such  decision,  defendant  now  insists  that  plain- 
tiff be  required  to  pay  the  same  with  interest,  together  with 
a  further  sum  of  $2,656.80,  which  defendant  alleges  he  paid 
out  or  assumed  payment  thereof  in  his  wrongful  and  futile 
effort  to  hold  the  Keifer  stock  pledged  to  him,  payment  of 
which  sums  so  voluntarily  paid  to  the  bank  and  that  paid  out 
in  litigation  he  demands  from  plaintiff  as  a  condition  of  re- 
delivering the  stock. 

The  loss,  expense,  and  liability  against  which  George  R. 
Myers  agreed  to  protect  defendant  in  entering  into  the  con- 
tract with  Keifer  was  such  only  as  he  might  incur  under  and 
by  virtue  of  the  terms  of  that  contract,  and  not  by  reason  of 
acts  on  the  part  of  defendant  and  expenditures  made  wholly 
without  the  terms  of  the  agreement.  If,  as  held  in  the  trial 
of  the  case  of  Keifer  v.  Myers,  defendant  could  not  under  the 
contract  recover  from  Keifer  moneys  voluntarily  paid  to  the 
bank  for  his  account,  then,  in  the  absence  of  some  specific 
provision  in  the  contract  made  with  George  R.  Myers,  he  could 
not  recover  the  same  from  plaintiff.  This  is  equally  true 
with  respect  to  moneys  paid  out  in  litigation,  since,  if  defend- 
ant had  complied  with  Keifer 's  just  demand,  when  accom- 
panied by  a  tender  of  all  that  was  due  upon  the  contract, 
such  payments  would  have  been  unnecessary.  The  disburse- 
ments were  made  and  expenses  incurred  by  reason  of  acts  of 
the  defendant  unwarranted  by  the  terms  of  the  Keifer  contract 
and  for  which  George  R.  Myers,  under  the  terms  of  his  con- 
tract, was  in  no  wise  liable. 

If  in  enforcing  the  contract  of  pledge  the  proceeds  of  the 
sale  of  the  Keifer  stock  were  insuflBcient  to  repay  defendant 
for  advances  made  thereunder,  a  loss  would  follow;  if  it  be- 
came necessary  to  initiate  proceedings  to  enforce  the  contract 
in  accordance  with  its  terms,  incidental  expense  would  follow, 
and  since  the  contract  contemplated  that  defendant  might, 
as  to  the  bank  at  least,  occupy  the  position  of  a  stockholder, 
he  might  by  reason  thereof  incur  liability ;  all  of  which  were 
contingencies  upon  the  happening  of  which  just  claims  and 
demands  would  arise  in  defendant's  favor,  and  against  George 
R.  Myers. 

While  in  our  opinion  the  terms  of  the  contract  are,  when 
read  in  connection  with  the  Keifer  contract,  clear  and  un- 
equivocal, appellant  nevertheless  insists  that  the  contract  is 
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uncertain  and  ambiguous  as  to  what  was  intended  by  the 
words  **loss,  expense,  and  liability"  against  which  defendant 
was  to  be  protected.  Upon  this  theory  defendant  was  per- 
mitted to  introduce  extrinsic  evidence  consisting  of  letters 
and  oral  testimony  touching  the  situation  of  the  parties  and 
the  practical  construction  given  by  them  to  the  contract. 
Such  evidence  merely  tends  to  show  that,  while  George  R. 
Myers  had  no  pecuniary  interest  in  the  result  of  the  litiga- 
tion between  Keifer  and  the  defendant,  his  sympathies  were 
with  the  latter ;  that  through  the  bookkeeper  pf  the  company 
defendant  was  informed  on  several  occasions  as  to  Keifer  *s 
expressed  intention  to  examine  the  books  of  the  corporation, 
and  that  said  bookkeeper  consulted  defendant's  attorney  with 
regard  to  the  propriety  of  permitting  such  examination ;  that 
defendant's  attorney  stated  to  George  R.  Myers  that  accord- 
ing to  his  interpretation  of  the  contract  the  latter  would  be 
liable  for  the  expense  of  the  litigation.  But  it  does  not  ap- 
pear that  George  R.  Myers  ever  assented  to  such  interpre- 
tation ;  on  the  contrary,  the  evidencie  is  wholly  consistent  with 
a  contrary  view.  That  George  R.  Myers  asked  defendant  for 
a  copy  of  the  Keifer  contract,  which  he  submitted  to  his  own 
attorneys  and  from  whom  he  obtained  an  opinion  as  to 
Keifer 's  rights  thereunder;  that  as  early  as  March  24,  1905, 
and  prior  to  the  commencement  of  the  Keifer  suit,  George  R. 
Myers,  through  a  letter  written  to  defendant,  stated  that  he 
intended  to  remain  absolutely  neutral  in  the  matter  and  that 
he  did  not  want  his  name  used  in  connection  with  it.  Nat- 
urally, George  R.  Myers,  who  was  interested  in  the  corporation 
to  the  extent  of  one-half  thereof,  was  interested  as  to  the 
ownership  of  the  other  half.  Without  further  reviewing  the 
evidence  adduced,  suffice  it  to  say  that  a  careful  examination 
thereof  fails  to  show  any  acts  on  the  part  of  George  R.  Myers, 
or  any  statements  made  by  him,  which  could  warrant  the 
court  in  construing  the  contract  in  accordance  with  appel- 
lant's contention.  Such  interpretation,  whereby  the  estate 
of  George  R.  Myers  would  be  required  to  reimburse  defend- 
ant in  the  sum  of  $4,719.38,  a  large  part  of  which,  without 
any  obligation  so  to  do,  was  voluntarily  paid  by  defendant 
for  the  benefit  of  another,  and  the  remainder  of  said  sum 
expended  in  litigation  whereby  defendant  sought  to  wrong- 
fully retain  possession  of  the  Keifer  stock,  and  in  the  result 
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of  which  litigation  said  George  R.  Myers  had  no  pecuniary 
interest,  is  wholly  at  variance  with  the  admitted  fact  that 
when  defendant  prepared  the  draft  of  the  contract  of  Decem- 
ber 29,  1904,  and  procured  the  signature  of  George  R.  Myers 
thereto,  he  was  his  confidential  adviser  and  avowed  friend, 
desirous  of  helping  him. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1161.    Tliird  Appellate  Diflfcrict.— December  16,  1913.] 

J.  D.  PAYNE  et  al.,  AppeUants,  v.  W.  W.  WARD  et  aL, 

Respondents. 

D&An^AQi  Aoiv— Adjustment  of  Assessment  bt  Board  of  Equal- 
ization—Bkvisw  BY  CouBTS.— Under  the  Drainage  Act  (Stats. 
1885,  p.  204;  1891,  p.  262;  1909,  p.  25)  the  action  of  the  board  of 
equalization  in  adjusting  an  assessment  is  not  conclusive  upon  the 
kuidowners,  but  is  subject  to  review  by  the  courts. 

Id. — Dbainaqb  Assessments — Manner  of  LmoATiNa  Yaliditt — Ac- 
tion to  Bestbain  Fobbclosube. — The  litigation  of  the  validity  of 
the  assessment  may  be  had  in  an  action  brought  by  the  property 
owners  themselves  to  nullify  the  action  of  the  board  of  equaliza- 
tion and  to  restrain  the  trustees  from  bringing  suits  to  forecloee 
(the  liens  of  the  aseesement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

(Joodfellow,  Eells  &  Orrick,  and  Drew  &  Drew,  for  Appel- 
lants. 

L.  L.  Cory,  M.  K.  Harris,  and  L.  B.  Hayhurst,  for  Re- 
spondents. 

BUBNETT,  J. — ^In  an  action  brought  to  restrain  them  as 
trustees  of  the  **Ward  Drainage  District'*  from  bringing 
suits  to  collect  from  plaintiffs  certain  alleged  illegal  assess- 


Digitized  by  LjOOQIC 


Dec.  1913.]  Payne  v.  Ward.  493 

mentSy  the  judgment  was  in  favor  of  defendants  from  which 
the  appeal  has  been  taken.  It  is  not  disputed  that  said  dis- 
trict was  regularly  established  in  accordance  with  and  by 
virtue  of  the  provisions  of  an  act  of  the  legislature  to  pro- 
mote drainage,  approved  March  18, 1885  (Stats.  lS85,  p.  204). 
as  amended  in  1891  (Stats.  1891,  p.  262),  and  also  in  1909 
(Stats  1909,  p.  25),  whereby  a  legislative  scheme  was  pro- 
vided for  the  drainage  of  other  than  swamp  and  overflowed 
lands.  For  a  discussion  of  various  legal  phases  of  this  legis- 
lation and  a  comparison  of  it  with  the  Reclamation  Act  of 
1868,  we  may  refer  to  the  opinion  of  the  supreme  court  in 
the  case  of  Laguna  Drainage  District  v.  Charles  Martin  Co., 
144  Cal.  209,  [77  Pac.  933],  and  wherein  ite  validity  is  up- 
held but  therein  no  consideration  was  devoted  to  the  main 
question  involved  herein,  which  is.  Was  evidence  admissible 
to  prove  ''that  the  assessment  of  the  commissioners  was  dis- 
proportionate to  the  expense  of  the  works  and  the  benefits 
to  be  derived  therefrom  t" 

Section  13  of  said  Drainage  Act,  after  providing  for  the 
preparation  of  a  list  of  the  charges  assessed  by  the  commis- 
sioners against  each  tract  of  land  and  designating  specifically 
what  such  list  must  contain,  proceeds  to  direct  that  **The 
board  of  commissioners  must,  on  the  completion  of  such  list, 
cause  a  notice  to  be  published  in  some  paper  published  in  the 
county  where  such  district  is  situated,  and  also  have  such 
notice  posted  in  three  places  in  such  district,  to  the  effect 
that  the  board  of  commissioners  will,  in  ten  days  from  the 
publication  of  such  notice,  meet  (and  they  shall  also  name 
the  time  and  place  of  such  meeting)  as  a  board  of  equaliza- 
tion for  the  purpose  of  equalizing  assessments,  and  will  con- 
tinue in  session  as  long  as  may  be  necessary,  not  to  exceed 
ten  days,  at  the  end  of  which  time,  having  equalized  and 
adjusted  such  assessments,  the  list  must  then  be  filed  as  herein 
provided.*'  Then  follows  section  14,  which,  to  the  extent  of 
this  controversy,  is  as  follows:  **The  board  of  trustees  of  the 
district  must  commence  actions  for  the  collection  of  such 
delinquent  installments,  and  delinquent  assessments,  with 
interest  thereon,  and  costs,  and  for  the  enforcement  of  the 
lien  thereof  on  the  land  assessed,  in  the  superior  court  of  the 
county  in  which  the  lands,  or  some  portion  of  it,  is  situated, 
in  which  action  all  persons  claiming  any  interest  in  said  land 
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upon  which  said  assessment  is  levied,  and  any  person  neces- 
sary to  a  complete  determination  of  the  action,  may  be  joined 
as  defendants  in  said  action.  ...  In  any  action  to  enforce 
said  lien  or  to  determine  the  validity  of  the  same,  said  list, 
duly  executed  by  said  commissioners,  or  a  certified  copy 
thereof,  shall  be  prima  facie  evidence  of  the  matters  therein 
contained,  and  that  said  commissioners  were  duly  appointed 
and  qualified,  as  required  by  law,  and  that  they  did  view  and 
assess  upon  the  lands  set  forth  in  said  list  the  charges  therein 
contained  and  that  said  charges  are  in  proportion  to  the 
whole  expense  and  the  benefits  which  will  result  from  the 
work  of  drainage  for  which  said  assessment  was  so  levied." 

As  to  the  charges  imposed  upon  the  land,  it  could  not  be 
made  more  apparent  than  it  is  by  the  language  of  the  statute 
that  the  following  steps  are  contemplated :  The  commissioners 
appointed  by  the  board  of  supervisors  **must  view  and  assess 
upon  the  lands  situated  in  the  district  a  charge  proportionate 
to  the  whole  expense,  and  to  the  benefit  which  will  result  from 
such  work"  and  must  make  a  list  of  the  charges  assessed 
against  each  tract  of  land.  It  is  not  contended  that  this 
assessment  is  final  and  that  the  landowners  are  bound  by  it. 
The  next  step  in  the  procedure  is  the  equalization  of  the 
assessments,  after  due  notice  given,  by  the  commissioners 
sitting  as  a  board  of  equalization.  The  list  of  assessments 
as  thus  corrected  by  the  board  of  equalization  must  be  then 
filed  with  the  county  treasurer  and  the  charges  thereupon 
become  a  lien  upon  the  property. 

It  seems  to  be  the  contention  of  respondents  that  the  ac- 
tion of  the  board  of  equalization  in  adjusting  the  assessments 
is  not  subject  to  review  and  is  conclusive  upon  the  land- 
owners. If  so,  it  should  certainly  appear  expressly  or  by 
implication  in  the  statute  itself.  We  find  therein,  however, 
no  hint  of  such  intention. 

In  Lower  Kings  River  Reclamation  Dist.  v.  Phillips,  108 
Cal.  306,  [39  Pac.  630,  41  Pac.  335],  it  is  stated:  ** Counsel 
have  cited  a  great  many  cases  in  which  it  has  been  held  that 
the  valuation  made  upon  land  by  the  assessor  cannot  be  called 
in  question  in  actions  to  collect  the  tax  unless  the  right  to  do 
so  is  provided  by  law.  We  are  not  called  upon  to  dispute 
that  proposition  here.  If  an  assessment  has  been  made  as 
the  law  provides^  and  that  law  does  not  violate  the  inhibition 
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alluded  to"  (denial  of  due  process  of  law),  "the  tax  has 
become  a  final  charge — if  the  law  so  provides — and  cannot  be 
called  in  question  because  the  valuations  were  erroneous." 

The  position  of  respondents  as  to  the  finality  of  the  action 
of  the  board  of  equalization  is  also  entirely  inconsistent  with 
the  provision  of  the  law  as  to  the  enforcement  and  collec- 
tion of  the  assessments.  By  the  legislation  of  the  country 
two  methods  are  provided  for  the  collection  of  the  various 
taxes  assessed  for  governmental  expenses.  In  one  of  them 
the  property  is  sold  by  administrative  officers  without  judicial 
proceedings;  in  the  other,  a  decree  of  court  must  be  secured, 
foreclosing  the  lien  of  the  assessment  and  directing  a  sale 
of  the  premises.  Each  constitutes  ''due  process  of  law," 
provided  the  landowner  has  an  opportunity  to  be  heard  as 
to  the  apportionment  of  benefits.  Upon  the  theory  of  re- 
spondents there  is  no  reason  why  the  legislature  did  not  adopt 
the  former  method  for  the  enforcement  of  the  assessments  of 
said  board  of  equalization.  The  obvious  purpose,  however, 
in  providing  for  a  suit  in  court,  was  to  afford  an  opportunity 
for  a  judicial  determination  of  the  correctness  of  the  appor- 
tionment. 

But  it  seems  idle  to  pursue  this  method  of  reasoning  as  the 
legislative  declaration  has  placed  the  matter  beyond  cavil  or 
serious  controversy.  To  say  that  the  list  of  the  charges  as- 
sessed against  the  land  ** shall  be  prima  facie  evidence  of  the 
matters  therein  contained"  certainly  excludes  the  idea  that 
it  is  conclusive  evidence  of  said  matters.  Section  1837  of  the 
Code  of  Civil  Procedure  defines  conclusive  evidence  as  fol- 
lows: "Conclusive  or  unanswerable  evidence  is  that  which  the 
law  does  not  permit  to  be  contradicted.  For  example,  the 
record  of  a  court  of  competent  jurisdiction  cannot  be  con- 
tradicted by  the  parties. to  it."  While  prima  facie  evidence 
as  defined  in  section  1833  of  the  same  code  "is  that  which 
suffices  for  the  proof  of  a  particular  fact,  until  contradicted 
and  overcome  by  other  evidence.  For  example :  the  certificate 
of  a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no  such 
record."  The  distinction  could  not  be  made  any  plainer  by 
a  thousand  illustrations  or  by  reference  to  the  numerous  de- 
cisions upon  the  subject 
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Applying  to  the  situation  here  the  familiar  canon  embodied 
in  section  1858  of  the  Code  of  Civil  Procedure,  as  follows: 
"In  the  construction  of  a  statute  or  instrument,  the  office  of 
the  judge  is  simply  to  ascertain  and  declare  what  is  in  terms 
or  in  substance  contained  therein,  not  to  insert  what  has  been 
omitted,  or  to  omit  what  has  been  inserted;  and  where  there 
are  several  provisions  or  particulars,  such  a  construction  is, 
if  possible,  to  be  adopted  as  will  give  effect  to  all,"  we  neces- 
sarily reach  the  conclusion  that  the  assessment  of  said  board 
of  equalization  is  not  final  but  is  subject  to  revision  by  the 
judicial  tribunal  designated  in  the  statute. 

Reasons  could  be  suggested  readily  why  the  legislature 
should  make  the  assessment  of  the  local  conmiissioners  sub- 
ject to  correction  in  a  judicial  proceeding  but  we  are  not,  of 
course,  concerned  with  the  policy  of  the  law.  It  is  sufficient 
to  ascertain  that  it  has  been  so  provided. 

The  only  debatable  question,  apparently,  that  can  arise  is 
whether  the  litigation  of  the  validity  of  the  assessment  may 
be  had  in  an  action  such  as  this  brought  by  the  property 
owners  themselves  to  nullify  the  action  of  the  board  of  equali- 
zation and  to  restrain  the  trustees  from  bringing  suits  of 
foreclosure. 

In  the  Reclamation  Act,  it  may  be  observed,  there  is  a  pro- 
vision— ^not  found  in  the  drainage  statute — contained  in  sec- 
tion 3493^^  of  the  Political  Code  authorizing  the  board  of 
trustees,  at  any  time  within  one  year  after  the  filing  of  the 
list  of  charges  against  the  land,  in  the  name  of  the  district, 
to  commence  and  prosecute  an  action  in  the  superior  court 
of  the  county  where  the  land  is  situated,  to  determine  the 
validity  of  the  assessment.  The  proceeding  culminating  in 
a  judgment  is  outlined  in  said  section  and  it  is  provided  that 
**the  judgment  given  and  made  in  the  action  brought  under 
the  provisions  of  this  section  shall  be  conclusive  between  the 
parties  thereto  as  to  the  validity  or  invalidity  of  the  assess- 
ment." 

In  the  absence  of  that  specific  direction  it  might  be  ques- 
tionable whether  the  board  of  trustees  could  maintain  such 
action  under  the  Drainage  Act,  the  course  provided  for  therein 
being  a  foreclosure  proceeding.  But  said  section  14,  in  ad- 
dition to  foreclosure,  does  clearly  contemplate  a  distinct  ac- 
tion to  determine  the  validity  of  the  assessment.    While  not 
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specifically  authorizing  the  owners  of  the  property  to  main- 
tain such  action,  as  the  real  parties  in  interest,  they  are,  of 
course,  proper  plaintiffs  to  such  procedure. 

Again,  since  the  assessment  made  by  the  commissioners  is 
a  lien  upon  the  land  and  this  assessment  is  not  conclusive 
upon  the  owner  and  is  not  valid  or  binding  unless  made  and 
levied  in  proportion  to  benefits,  upon  well-recognized  and 
familiar  principles  of  equitable  cognizance  it  plainly  follows 
that  the  owner  is  clearly  within  his  rights  in  invoking  the 
power  of  the  court  to  restrain  the  enforcement  of  the  ap- 
parently valid  but,  in  reality,  invcUid  lien  and  to  remove  the 
cloud  which  has  attached  to  his  property. 

We  find  nothing  in  any  of  the  cited  cases  opposed  to  the 
foregoing  views  unless  perchance  in  one  or  two  that  have  been 
expressly  overruled. 

In  nagar  v.  Reclamation  Dist  No.  108,  111  U.  S.  701,  [28 
L.  Ed.  569,  4  Sup.  Ct.  Rep.  663],  there  was  under  considera- 
tion by  the  supreme  court  of  the  United  States  the  Reclama- 
tion Act  of  1868.  Its  validity  was  upheld  in  an  opinion  pre- 
pared by  Mr.  Justice  Field.  Among  the  interesting  questions 
therein  discussed  is  the  legal  significance  of  the  familiar 
phrase  "due  process  of  law."  The  appellant  contended  that 
this  fundamental  principle  was  violated  in  the  assessment  of 
his  property,- "inasmuch  as  it  was  made  without  notice  to 
him,  or  without  his  being  afforded  any  opportunity  to  be 
heard  respecting  it,  the  law  authorizing  it  containing  no  pro- 
vision for  such  notice  or  hearing."  In  reply  to  this  conten- 
tion it  was  declared  that,  where  the  taking  of  property  is  in 
the  enforcement  of  a  tax,  the  proceeding  is  necessarily  less 
formal  than  where  life  or  liberty  is  involved,  "and  whether 
notice  to  him  is  at  all  necessary  may  depend  upon  the  char- 
acter of  the  tax  and  the  manner  in  which  its  amount  is  de- 
terminable." But  the  complete  answer  to  appellant's  con- 
tention is  manifestly  found  in  this  statement  of  the  court: 
"The  assessment  under  consideration  could,  by  the  law  of 
California,  be  enforced  only  by  legal  proceedings,  and  in 
them  any  defense  going  either  to  its  validity  or  amount 
could  be  pleaded.  In  ordinary  taxation,  assessments,  if  not 
altered  by  a  board  of  revision  or  of  equalization,  stand  good 
and  the  tax  levied  may  be  collected  by  a  sale  of  the  delin- 
quent's property;  but  assessments  in  California,  for  the  pur* 

38  Cal.  App.— ^3 


Digitized  by  LjOOQIC 


498  Payne  v.  Ward.  [23  Cal.  App. 

pose  of  reclaiming  overflowed  and  swamp  lands,  can  be  en- 
forced only  by  suits,  and  of  course,  to  their  validity  it  is 
essential  that  notice  be  given  to  the  taxpayer  and  opportunity 
be  afforded  him  to  be  heard  respecting  the  assessment.  In 
them  he  may  set  forth,  by  way  of  defense,  all  his  grievances. 
{Reclamation  District  No.  108  v.  Evans,  61  Cal.  104.)" 
While  the  discussion  there  was  addressed  to  a  different  con- 
tention from  what  is  presented  here,  the  availability  and 
efl&cacy  of  the  suit  in  court  to  test  the  validity  of  the  assess- 
ment are  unqualifiedly  affirmed.  And  it  may  be  said  that 
section  3463  of  the  Political  Code  accords  to  the  charges  as- 
sessed by  the  commissioners  under  said  Reclamation  Act  the 
same  potency  and  attaches  to  it  the  same  significance  as  evi- 
dence in  the  suit  to  enforce  the  lien  or  to  determine  its  va- 
lidity as  does  said  section  14  of  the  Drainage  Act  to  the 
charges  assessed  by  said  commissioners  sitting  as  a  board  of 
equalization.  The  charges  assessed  by  the  former,  in  other 
words,  bear  the  same  relation  to  the  suit  in  court  to  deter- 
mine their  validity  as  do  the  charges  assessed  and  equalized 
by  the  commissioners  under  the  Drainage  Act.  It  is  true 
that  there  is  no  provision  for  a  board  of  equalization  under 
the  Reclamation  Act  as  there  is  under  the  act  herein  but  that 
circumstance  does  not  affect  the  question  before  us.  It  simply 
means  that  the  property  owner  in  the  drainage  district  is 
afforded  an  additional  opportunity  to  present  his  grievance 
to  the  commissioners. 

In  People  v.  Sacramento  Drainage  District,  155  Cal.  373, 
[103  Pac.  207],  the  scope  and  purpose  of  such  legislation  are 
comprehensively  and  thoroughly  discussed  and  the  validity 
of  the  act  therein  involved  and  the  conclusiveness  of  the 
assessment  therein  provided  for  are  upheld,  but  the  act  therein 
discussed  itself  provides  that  "the  decision  of  said  board  of 
drainage  commisioners  shall  be  final  and  therefore  said  assess- 
ment list  shall  be  conclusive  evidence  that  the  said  assessment 
has  been  apportioned  according  to  the  benefits  which  will 
accrue  to  each  tract  of  land  in  said  district." 

In  Calif omia  etc,  Co,  v.  Los  Angeles,  10  Cal.  App.  l&l, 
[101  Pac.  547],  the  assessment  made  by  the  county  assessor 
and  equalized  by  the  county  board  of  equalization,  to  which 
plaintiff  had  successfully  made  an  application  for  a  reduction 
of  its  assessment,  was  held  to  be  conclusive.     This  is  in  ac- 
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cordance  with  the  express  provision  of  the  law  found  in 
section  3678  of  the  Political  Code. 

In  People  v.  Eagar,  52  Cal.  171,  it  was  indeed  held  that,  in 
the  absence  of  fraud,  the  decision  of  the  commissioners  is  con- 
clusive against  the  property  owner.  At  that  time,  however, 
the  law  provided  that  **the  district  attorney  shall  proceed  at 
once  against  all  delinquents  in  the  same  manner  as  is  pro- 
vided by  law  for  the  collection  of  state  and  county  taxes" 
and  it  was  not  an  unreasonable  inference  that  it  sufficiently 
appeared  to  be  the  intention  of  the  legislature  that  the  assess- 
ment by  the  commissioners  should  be  conclusive.  However, 
if  there  is  an3rthing  in  that  case  or  in  People  v.  Hagar,  66 
Cal.  59,  [4  Pac.  951],  opposed  to  appellants'  position  here, 
it  must  be  deemed  to  have  been  overruled  by  Reclamation 
District  No.  108  v.  Evans,  61  Cal.  104,  and  in  Reclamation  Dis- 
trict V.  Phillips,  108  Cal.  306,  [39  Pac.  630,  41  Pac.  335].  In 
the  last  two  cases,  as  in  the  one  in  111  U.  S.,  it  was  held  that 
"the  assessment  under  consideration  could  by  the  law  of  Cali- 
fornia be  enforced  only  by  legal  proceedings,  and  in  them 
any  defense  going  to  its  validity  or  amount  could  be  pleaded." 

In  the  Phillips  case,  a  rehearing  was  granted  after  decision 
in  department  upon  the  point  that  the  conclusion  announced 
in  the  first  opinion  that  "the  court  erred  in  excluding  the 
evidence  tending  to  prove  that  defendants'  land  was  not 
benefited  by  the  reclamation  works,  and  was  arbitrarily  and 
excessively  assessed  without  regard  to  proportionate  benefits," 
was  unwarranted,  but  the  whole  court  adhered  to  the  depart- 
ment position.  The  cases  are  therein  reviewed  and,  while 
much  consideration  is  given  to  the  fact  that  the  only  oppor- 
tunity afforded  to  the  landowner  to  be  heard  was  in  defense 
of  the  action  brought  in  court,  and  while  the  court  was  ap- 
parently of  the  opinion  that  without  the  provisions  in  refer- 
ence to  the  judicial  proceeding  the  law  could  not  be  upheld, 
there  is  nothing  to  indicate  that  had  the  section  contained  an 
express  provision  for  notice  the  decision  would  have  been 
otherwise  or  that  the  court  would  have  undertaken  to  render 
nugatory  the  additional  recourse  plainly  provided  for  the 
benefit  of  the  property  owner. 

In  Swamp  Land  Dist,  341  v.  Blamenberg,  156  Cal.  532, 
[106  Pac.  369],  it  was  held  that  an  assessment,  the  regularity 
and  original  validity  and  binding  form  of  which  was  ad- 
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mitted,  was  not  rendered  unenforceable  by  reason  of  certain 
subsequent  events.  It  was  therein  declared,  thoui^h,  that 
•*if  the  validity  of  the  assessment  has  not  been  established 
in  an  action  as  provided  in  section  34931/^  of  the  Political 
Code,  all  questions  involving  the  regularity  of  the  assessment 
proceedings,  the  amount  of  the  charge  as  compared  to  the 
benefits  conferred,  and  the  fact  that  the  cost  was  apportioned 
in  proportion  to  the  benefits,  is  open  to  investigation  in  de- 
fense to  a  suit  to  foreclose  the  assessment  lien." 

Of  course,  if  the  trial  court  in  the  case  at  bar  should  find 
that  the  assessment  was  valid,  no  doubt  the  property  owners 
would  pay  it  without  further  delay,  or  if  not,  there  is  no 
doubt  under  proper  pleadings  that  a  decree  of  foreclosure 
could  be  entered  in  the  same  suit.  But,  at  any  rate,  we  are 
assured  that  plaintiffs  should  be  accorded  the  privilege  of 
making  the  offered  showing  and  the  judgment  is,  therefore, 
reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  ooncurrei 


[Civ.  No.  1176.    Third  Appellate  District.— December  16,  1913.] 

CARL  VOLQUARDS,  Appellant,  v.   JOHN  H.  MYERS, 

Executor  of  the  Will  of  Lillie  Sophia  Volquards,  Also 
Known  as  Lillie  Sulsberg  Volquards,  Deceased,  Respond- 
ent. 

Husband  and  Win&-^OoNviTANCB  of  Pbopertt  to  Both — ^Presump- 
tion OF  Tenancy  in  Common. — ^While  it  is  true  that  the  presump- 
tion established  bj  section.  164  of  the  Civil  Code,  that  a  married 
woman  takes  iha  part  of  property  eonvejed  to  her  and  her  husband 
as  tenant  in  common  unless  a  different  intention  i»  expressed  in 
the  instrument,  is  not  conclusive  and  may  be  disputed  and  over- 
thrown bj  other  teetimony,  neverthelees  the  presumption  is  itself 
evidence  whieb  may  outweigh  the  positive  testimony  of  witnesses 
against  it,  and  will  stand  as  evidence  in  the  case  until  U  U  over- 
come by  other  testimony. 

Id. — Disputable  Presumption — Sufficienct  of  Evidencx  to  Over- 
come— Beview  on  Appeal. — ^Whether  or  not,  in  any  ease,  a  dis- 
putable presumption  has  been  dispelled  by  testimony  received  in 
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rebuttal  thereof,  is  a  queetiaii.  whose  solution  is  solely  with  the 
trier  of  the  facts,  and  while  a  trial  court  or  jurj  cannot  arbitrarily 
Accept  a  disputable  presumption  as  against  other  testimonj  received 
in  direct  opposition  thereto,  jet,  unless  it  is  dearlj  and  unmis- 
takably made  to  appear  that  an  arbitrary  course  in  that  regard 
has  been  followed  bj  the  trial  court  or  jury,  it  does  not  rest  within 
the  legal  power  or  right  of  an  appellate  court  to  say  that  the  pre- 
suibption  should  have  been  rejected  as  haying  been  dispelled  by  the 
eTidenoe  set  up  against  it. 
Id. — Peesumption  that  Wife  Holds  as  Tenant  in  Common — In- 
8U1TIGIEN0T  OF  Husband's  TESTIMONY  TO  OvEETHROW. — In  this  ac- 
tion by  a  husband  against  the  executor  of  the  will  of  his  deceased 
wife  to  establish  his  claim  of  sole  ownership  to  real  estate  con- 
nsyed  to  him  and  to  her  during  her  lifetime,  the  trial  court  did 
not  abuse  its  discretion  in  holding  -that  the  testimony  of  the  hus- 
band that  he  purchased  the  property  with  his  separate  money  and 
gave  his  wife  no  interest  therein  was  not  sufficient  to  overcome  the 
presumption  that  she  was  owner  of  an  undivided  one-half  interest 
in  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Edgar  T.  Zook,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  C.  Levey,  George  M.  Lipman,  and  J.  P.  O'Brien,  for 
Appellant  • 

E.  D.  Knight,  for  Respondent. 

HART,  J. — ^An  action  to  determine  an  adverse  claim  to  cer- 
tain real  property,  situated  in  the  city  of  San  Francisco. 

Judgment  passed  for  the  defendant,  and  the  plaintiff  sub- 
mita  this  appeal  from  said  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

The  only  point  made  by  the  plaintiff  is  that  the  findings  are 
not  justified  or  supported  by  the  evidence. 

The  land  in  controversy,  which  consists  of  a  building  lot, 
was,  by  a  grant,  bargain,  and  sale  deed,  conveyed  to  the  plain- 
tiff and  his  wife,  Lillian  Volquards,  by  one  Wallace  Bradford 
and  his  wife  on  the  ninth  day  of  February,  1907. 

After  the  conveyance  of  said  property  as  above  stated, 
Lillian  Volquards  died,  leaving  a  last  will  and  testament, 
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whereby  she  disposed  of  all  her  separate  estate,  among  which 
was  an  undivided  one-half  interest  in  the  real  property  in 
dispute.  The  defendant  was  named  in  said  last  will  and 
testament  as  the  executor  thereof. 

The  plaintiff  makes  the  claim  that  the  real  property  in- 
volved in  this  issue  was,  at  all  times,  his  separate  estate,  hav- 
ing been  entirely  paid  for  by  him  from  his  separate  funds, 
and  that  the  claim  of  the  defendant,  as  the  executor  of  his 
deceased  wife's  testament  and  estate,  to  an  interest  in  said 
property  is  wholly  without  legal  justification. 

By  the  terms  of  section  164  of  the  Civil  Code,  the  presump- 
tion is  that,  by  the  conveyance  of  the  land  in  dispute  to  the 
plaintiff  and  his  wife,  there  being  expressed  in  the  instru- 
ment of  conveyance  no  different  intention,  the  wife  took  the 
part  conveyed  to  her  as  tenant  in  common. 

The  plaintiff's  was  the  only  oral  testimony  offered  before 
and  received  by  the  court.  He  declared,  on  direct  examination, 
that  the  full  purchase  price  of  the  property  was  the  sum  of 
three  thousand  seven  hundred  dollars,  and  that,  at  the  time  of 
the  purchase,  he  made  a  cash  payment  of  one  thousand  two 
hundred  dollars,  of  which  amount  he  already  had  six  hun- 
dred dollars  and  the  balance,  six  hundred  dollars,  he  ''bor- 
rowed from  an  interest  in  a  ranch  that  I  had  before  I  was 
married,"  said  ranch  being  situated  in  Tulare  County.  The 
balance  of  the  purchase  price,  he  stated,  he  borrowed  from 
the  Providential  Building  and  Loan  Association.  Under  his 
contract  with  said  association,  he  was  to  liquidate  the  in- 
debtedness thus  incurred  by  making  to  said  association 
monthly  payments  of  thirty-three  dollars,  and  these  pay- 
ments he  made,  so  he  testified,  partly  out  of  his  own  earnings 
as  a  carpenter  and  partly  from  moneys  he  received  on  the 
interest  he  had  in  the  ranch  above  referred  to.  *'At  the 
time  the  deed  was  executed,"  he  proceeded,  "my  wife  was  not 
there;  Mr.  Gunther  was  there.  My  wife  never  contributed 
any  money  toward  the  purchase  price  of  this  property.  I 
never  had  any  agreement  with  my  wife  that  any  part  of  the 
property  should  become  her  separate  property.  I  never  made 
a  deed  of  gift  to  my  wife  as  to  any  part  of  this  property." 

On  cross-examination  he  stated  that  he  finally  discontinued 
his  relations  as  to  the  lot  in  question  with  the  loan  associa- 
tion by  paying  the  latter  up  in  full.    There  was  a  balance 
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due  said  association  from  the  plaintiff  by  reason  of  the  trans^ 
action  of  about  two  thousand  dollars.  He  said  that,  in  order 
to  settle  with  the  loan  association  he  borrowed  one  thousand 
dollars  from  the  San  Francisco  Savings  Union,  a  banking 
concern  in  the  city  of  San  Francisco.  This  sum,  he  admitted, 
"was  borrowed  on  the  joint  note  of  myself  and  wife."  He 
then  paid  the  association  up  in  full  by  adding  to  the  one 
thousand  dollars  so  obtained  the  sum  of  one  thousand  dollars 
which  he  received  on  the  sale  of  two  United  States  government 
bonds,  each  of  the  denomination  of  five  hundred  dollars, 
which  bonds,  he  admitted,  belonged  to  his  wife,  but  of  which, 
be  declared,  she  had  made  him  a  gift,  to  dispose  of  them  as 
he  pleased.  He  admitted  that  his  wife  owned  a  lot  in 
Burlingame,  that  she  had  some  money  in  bank  and  four 
United  States  bonds^  each  of  the  denomination  of  five  hun- 
dred dollars,  of  which  number  of  bonds  two  were  given  to 
him,  as  above  stated.  He  further  admitted  that  his  wife  per- 
sonally made  most  of  the  monthly  payments  of  thirty-three 
dollars,  hitherto  mentioned,  to  the  building  and  loan  associa- 
tion, but  insisted,  as  he  declared  on  his  direct  examination, 
that  those  payments  were  invariably  made  out  of  his  separate 
funds. 

It  is  further  made  to  appear  that,  on  July  14,  1910,  the 
plaintiff,  in  the  names  of  himself  and  wife,  brought  an  action 
in  the  superior  court  in  and  for  the  city  and  county  of  San 
Francisco,  under  and  by  virtue  of  an  act  of  the  legislature, 
popularly  known  as  the  "McEnerney  Act,*'  and  entitled 
"An  act  to  provide  for  the  establishment  and  quieting  of  title 
to  real  estate  in  case  of  the  loss  or  destruction  of  public 
records,"  approved  June  16,  1906,  the  purpose  of  said  action 
being  to  secure  a  decree  establishing  and  quieting  the  title  of 
the  plaintiflEs  to  the  property  in  dispute,  the  record  evidence 
of  the  title  having  been  destroyed.  The  judgment-roll  in 
said  action  was  introduced  in  evidence  in  the  present  action, 
and  therefrom  it  appears  that  the  complaint  in  said  action 
alleged  "that  the  plaintiffs  are  the  owners  of  the  above  de- 
scribed real  property,  and  each  and  every  part  thereof,  in  fee 
simple  absolute,"  and  the  court  therein  found,  and  entered 
its  decree  accordingly,  "that  said  plaintiffs  are  the  owners  of 
and  seized  in  fee  simple  absolute  and  in  the  actual  and  peace- 
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able  possession  of  all  of  the  real  property  described  in  said 
complaint/' 

Thus  we  have  reproduced  in  substance  all  the  evidence 
which  was  presented  at  the  trial  and  upon  which  the  trial 
court  grounded  its  findings. 

The  question  which  we  are  called  upon  to  decide,  stated 
concretely,  is  whether  the  trial  court,  by  the  conclusion  at 
which  it  arrived  upon  the  legal  effect  or  evidentiary  value  of 
the  plaintiff's  testimony,  transcended  the  bounds  of  the  dis- 
cretion which,  in  the  very  nature  of  things,  must  be  left  to 
such  court  in  the  decision  of  questions  of  fact.  A  careful 
examination  of  the  plaintiff's  testimony,  in  its  entirety,  as  it 
is  presented  by  the  record,  justly  forbids  such  a  conclusion 
by  this  court. 

It  is  true  that  the  presumption  established  by  section  164 
of  the  Civil  Code  is  not  conclusive,  but  may  be  disputed  and 
overthrown  by  other  testimony.  Nevertheless,  however,  the 
presumption  is  itself  evidence  which  may  outweigh  the  posi- 
tive testimony  of  witnesses  against  it,  and  will  stand  as  evi- 
dence in  the  case  until  it  is  overcome  by  other  testimony 
(People  V.  Milner,  122  Cal.  179,  [54  Pac.  833] ;  Reclamation 
District  No.  70  v.  Sherman,  11  Cal.  App.  419,  [105  Pac.  277] ), 
and  whether,  in  any  case,  a  disputable  presumption  has  been 
dispelled  by  testimony  received  in  rebuttal  thereof,  is  a  ques- 
tion whose  solution  is  solely  with  the  trier  of  the  facts,  and, 
while,  manifestly,  a  trial  court  or  jury  cannot  arbitrarily  ac- 
cept a  disputable  presumption  as  against  other  testimony  re- 
ceived in  direct  opposition  thereto,  yet,  unless  it  is  clearly  and 
unmistakably  made  to  appear  that  an  arbitrary  course  in  that 
regard  has  been  followed  by  the  trial  court  or  jury,  it  does 
not  rest  within  the  legal  power  or  right  of  an  appellate  court 
to  say  that  the  presumption  should  have  been  rejected  as 
having  been  dispelled  by  the  evidence  set  up  against  it. 

The  legal  right  of  a  trial  court  or  jury  to  repudiate  the 
testimony  of  any  witness,  where,  in  the  consideration  of  such 
testimony,  it  is  found  to  be  unworthy  of  credence,  will  not, 
of  course,  be  disputed.  In  this  case,  notwithstanding  that 
the  plaintiff,  on  his  direct  and  redirect  examination,  as- 
severated that  the  property  in  question  was  purchased  by  him 
with  his  separate  money  and  that  he  gave  his  wife  no  interest 
in  said  property,  it  will  not  be  doubted  that  it  was  within  the 
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legal  competence  of  the  trial  court  to  disbelieve  his  statements 
favorable  io  his  theory  of  the  case  or  to  hold  that  their  verity 
was  of  such  a  questionable  character  as  to  preclude  a  just 
conclusion  that,  in  probative  force,  they  were  sufficient  to 
overcome  the  presumption  that,  during  her  lifetime,  his  de- 
ceased wife  was  the  absolute  owner  of  an  undivided  one-half 
interest  in  the  property  which  is  the  subject  of  this  litigation. 
The  plaintiff  gave  his  testimony  in  the  presence  of  the  trial 
court  and  thus  the  latter  enjoyed  the  advantage,  not  given  to 
courts  of  review,  of  observing  the  manner  in  which  he  testi- 
fied and  thus  applying  a  test,  in  the  consideration  of  his  tes- 
timony, which  is  all-important  in  determining  the  amount,  if 
any,  of  credit  or  weight  to  which  it  was  justly  entitled  as  in 
substantiation  of  his  claim  respecting  the  title  to  the  property. 

While  this  court  cannot  perform  the  impossible  task  of 
weighing  the  testimony  of  the  plaintiff  and  thus  determining 
its  value  in  proof  of  the  fact  to  which  it  was  addressed,  we 
may,  nevertheless,  call  attention  to  some  reasons  appearing 
in  his  testimony  which  may  well  be  held,  consistently  with 
the  limited  power  and  ability  of  a  court  of  appeal  to  review 
questions  of  fact,  to  have,  at  least  apparently,  justified  the 
trial  court  in  reaching  the  conclusion  that  the  presumption 
supporting  the  title  of  the  defendant's  testatrix  to  an  un- 
divided one-half  interest  in  fee  simple  in  the  property  in 
controversy  was  not  thus  destroyed. 

It  will  be  remembered  that  the  plaintiff  admitted  that  his 
wife  delivered  to  him  two  United  States  government  bonds, 
each  of  the  denomination  of  five  himdred  dollars,  that  he 
sold  said  bonds  for  the  total  sum  of  one  thousand  one  hundred 
and  forty-five  dollars  and  that  of  the  amount  so  received  he 
paid  one  thousand  dollars  on  the  indebtedness  then  still  due 
on  the  purchase  price  of  the  lot.  Although  he  claimed  that 
those  bonds  were  presented  to  him  by  his  wife  as  a  gift,  to 
be  used  by  him  as  he  felt  disposed  to  use  them,  still,  in  view 
of  the  fact  that  the  property  had  been  conveyed  to  the  plain- 
tiff and  his  wife  without  any  evidence  in  the  instrument  of 
conveyance  that  the  wife  was  not  to  take  the  part  so  con- 
veyed to  her  as  tenant  in  common,  and  in  view  of  the  further 
fact  that  the  money  received  from  the  sale  of  the  bonds  was 
actually  used  in  paying  off  the  indebtedness  on  the  property, 
it  is  not  difficult  to  understand  how  the  court  could  have 
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justly  concluded  that  the  deceased  delivered  said  bonds  to  the 
plaintiff,  not  as  a  gift  to  him,  but  to  be  devoted  to  the  specific 
purpose  to  which  he  in  fact  applied  the  major  portion  of  the 
proceeds  from  the  sale  thereof,  viz. :  in  part  payment  of  the 
balance  then  remaining  due  on  the  indebtedness  existing 
against  the  lot. 

The  fact  of  the  bringing  of  the  suit  under  the  **McEnerney 
Act,'*  in  the  names  of  himself  and  wife,  to  quiet  title  to  the 
lot  in  dispute,  basing  their  title  on  the  deed  whereby  the 
property  was  conveyed  to  them  in  their  joint  names,  is  an- 
other circumstance  which  may  well  be  regarded  as  a  support 
to  the  court's  conclusion  as  to  the  facts.  Neither  in  his  com- 
plaint in  said  action  nor,  presumptively,  at  the  trial  thereof, 
was  there  any  evidence  even  of  a  pretense  that  it  was  not 
intended  and  understood  that  the  wife  was  not  to  take  under 
the  conveyance  as  a  tenant  in  common  with  the  plaintiff. 
Even  if  it  be  true,  as  the  plaintiff  contends,  that,  since  the 
real  purpose  of  an  action  under  said  act,  although  partaking 
somewhat  of  the  nature  of  a  suit  to  quiet  title,  is  to  secure 
the  restoration  of  destroyed  record  titles  to  real  property, 
the  decree  in  that  case  may  not  be  said  to  have  the  effect  of 
establishing  the  title  of  the  wife  to  an  undivided  one-half 
interest  in  the  property  and,  therefor,  of  operating  as  an  es- 
toppel as  to  such  title,  still  it  must  be  said,  as  stated,  that  it 
to  some  extent  adds  support  to  the  presumption  upon  which 
the  defendant  relies. 

Another  circumstance  to  which  the  trial  court  justly  could 
and  no  doubt  did  attach  some  significance  in  determining 
whether  the  presumption  had  been  removed  is  the  fact  that 
the  wife  joined  in  the  execution  of  the  note  and  mortgage 
for  the  one  thousand  dollars  secured  from  the  Savings  Union 
and  with  which  the  indebtedness  on  the  lot  of  the  loan  asso- 
ciation was  partly  extinguished,  said  transaction  occurring  at 
about  the  same  time  that  the  two  United  States  bonds,  also, 
as  seen,  used  in  paying  off  said  indebtedness,  were  delivered 
to  the  plaintiff  by  his  wife. 

But  we  need  proceed  no  further  in  an  analysis  of  the  evi- 
dence to  show  that  the  trial  court  was  not  without  some  ap- 
parently strong  and  substantial  reasons  for  discrediting  the 
testimony  in  chief  of  the  plaintiff.  As  before  declared,  we 
are  not  in  a  position  to  conclude,  under  the  circumstances  of 
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the  ease  as  this  court  is  required  to  view  it,  so  far  as  the  facta 
are  concerned,  that  the  trial  court,  in  deciding  the  question 
as  to  the  title  to  the  property,  was  not  justified  in  rejecting 
the  testimony  of  the  plaintiff  and  accepting  in  lieu  thereof 
the  presumption  referred  to. 

We  perceive  nothing  in  the  cases  of  BoUinger  v.  Wright, 
143  Cal.  292,  [76  Pac.  1108],  and  Killian  v.  KiUian,  10  Cal. 
App.  312,  317,  [101  Pac.  806],  cited  by  the  plaintiff,  which 
is  in  conflict  with  the  conclusion  arrived  at  here.  We  shall 
not  review  those  cases.  It  is  enough  to  say  that,  upon  read- 
ing those  cases,  it  will  be  found  that  the  circumstances  dis- 
closed therein  are  very  much  different  from  those  shown  in 
the  case  at  bar. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred 


[Crim.  No.  293.    Second  Appellate  Difltriet.— Decembar  17,  1913.] 
THE  PEOPLE,  Respondent,  v.  QUAN  GIM  GOW,  Appellant. 

CbniiNAL  Law— Confession  Obtained  by  Pouce  Officebs— Whin 
NOT  Voluntary. — Where  polke  officers  procure  a  eonfesBion  from 
a  Chinaman  bj  persistent  questioning  when  he  is  apparentlj 
frightened  and  unwilling  to  answer  after  having  been  arrested  for 
murder,  there  being  present  with  him  no  interpreter  or  any  per- 
son of  hiB  own  nationality  through  whom  he  maj  clearly  make 
known  hia  disinclination  to  speak,  or  express  understandingly  any 
explanations  which  be  may  desire  to  give,  the  confession  is  involun- 
tary, though  no  physical  force  is  used  and  no  threats  or  promisea 
are  made. 

lb. — ^Participation  of  Police  Officers  in  Procuring  Confession  as 
Showing  Its  Involuntary  Character.— The  fact  thai  the  ques- 
tioning was  done  by  police  officers  presents  an  important  item  for 
consideration  in  determining  whether  the  admiseiont  extracted 
were  of  a  voluntary  character. 

Id. — Ebror  in  Admitting  Confession  in  Evidence — When  Prejudi- 
cial.— The  admission  of  such  confession  in  evidence  in  a  prosecu- 
tion for  murder  to  prove  that  the  defendant,  who  made  it,  fired 
the  fatal  shot,  is  reversible  error  where  the  case  as  presented  to  the 
jury,  without  the  confession,  is  such  as  might  leave  the  jurj  in 
doubt  as  to  whether  the  defendant  committed  the  crime. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis  &  Rushy  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

JAMES,  J. — ^Appellant  herein  was  convicted  of  the  crime 
of  murder  in  the  second  degree.  He  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  triaL 

The  deceased  was  one  of  the  proprietors  of  a  store  located 
in  that  portion  of  the  city  of  Los  Angeles  called  Chinatown. 
On  the  twenty-fifth  day  of  May,  1912,  appellant  entered  this 
store.  The  room  was  divided  into  two  compartments,  the 
one  nearest  the  street  being  utilized  for  the  sale  of  mer- 
chandise, while  a  curtained  room  in  the  rear  was  used  for 
gambling  purposes.  It  was  in  this  rear  room  that  the  shots 
were  fired  which  killed  Chin  Hoy  Hing.  The  witnesses  who 
furnished  the  testimony  as  to  what  occurred  in  the  two  rooms 
were  Chinese  and  none  of  them  testified  to  having  seen  the 
defendant  fire  the  fatal  shot.  One  of  these  witnesses  testified 
that  he  sat  in  the  outer  room  as  a  lookout  to  warn  the 
gamesters  of  the  approach  of  officers;  that  he  did  not  see  the 
defendant  go  into  the  gambling  room,  but  saw  him  come  out 
after  having  heard  some  shots  fired;  that  the  defendant  ran 
out  into  the  street,  fired  a  shot  at  the  building  and  then  threw 
his  gun  away,  when  he  proceeded  up  the  street  until  he  met 
the  officers  who  arrested  him.  Two  other  Chinese,  who  were 
partners  of  the  deceased,  testified  that  they  were  in  the 
gambling  room  when  the  shots  were  fired,  but  that  they  did 
not  see  who  fired  them.  These  witnesses  were  introduced  on 
behalf  of  the  prosecution.  Four  witnesses  of  the  same  na- 
tionality as  those  who  preceded  them  on  the  witness-stand 
testified  on  behalf  of  the  defendant,  and  they  told  a  story 
generally  to  the  effect  that  after  the  shooting  occurred  two 
men  came  out  of  the  store  with  pistols  in  their  hands  and 
ran  away,   and  that  the  defendant  came  out  after  them. 
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The  defendant's  own  testimony  was  to  the  effect  that  he  en- 
tered the  store  intending  to  gamble,  but  had  stopped  at  the 
counter  in  the  outer  room,  when  the  shooting  occurred  in 
the  gambling  compartment  and  two  men  came  hurrying  from 
the  redr  room  past  him ;  that  as  they  did  so  they  jostled  him 
and  that  he  pulled  his  revolver  and  fired  a  shot  which  lodged 
in  the  wall  above  the  counter;  that  he  then  ran  out  after  the 
men  and  fired  another  shot  as  he  got  into  the  middle  of  the 
street,  then  threw  his  gun  away  and  again  ran.  The  surgeon 
who  performed  the  post-mortem  examination  on  the  body  of  de- 
ceased testified  that  he  found  two  bullets  embedded  in  the 
body,  both  being  of  38  caliber,  one,  however,  being  what  is 
called  **long*'  and  the  other  "short."  One  of  the  police 
officers  at  the  trial  testified  that  all  of  the  empty  shells  found 
in  the  revolver  which  the  defendant  threw  away  in  the  street 
were  **38  long."  This  brief  resum^  of  the  evidence  shows 
that  the  case  as  presented  to  the  jury,  leaving  out  of  con- 
sideration the  testimony  as  to  an  alleged  confession  made  by 
the  defendant,  was  one  which  might  well  have  left  the  jury 
in  doubt  as  to  whether  the  defendant  had  actually  fired  the 
shots  which  killed  the  Chinese  storekeeper. 

Testimony  of  an  alleged  confession  made  by  the  defendant 
soon  after  his  arrest  was  furnished  by  several  police  officers. 
One  of  these  witnesses  was  the  arresting  officer,  who  testified 
that  on  the  day  of  the  arrest  defendant  was  taken  into  the 
detectives'  office  at  the  police  station  in  Los  Angeles  and,  in 
the  presence  of  several  officers,  interrogated  as  to  the  killing 
of  Chin  Hoy  Hing.  It  is  the  earnest  contention  of  counsel 
for  appellant  that  the  trial  judge  erred  in  admitting  this  tes- 
timony, for  the  reason  that  the  statement  of  the  defendant 
as  represented  to  have  been  there  made  was  not  free  and 
voluntary.  In  order  to  fully  illustrate  the  conditions  as 
they  then  surrounded  the  defendant,  it  will  be  well  to  quote 
from  the  narrative  of  the  testimony  of  the  arresting  officer,  as 
it  appears  in  the  transcript.  The  following  quotations  are 
not  made  in  continuous  sequence,  but  those  interrogatories 
and  the  answers  made  thereto  which  refer  to  the  matters  in 
point  are  given : 

**  (Cross-examination.)  Q.  Now,  when  the  defendant  was 
first  interrogated,  he  didn't  want  to  answer,  did  he?  A.  He 
did  not.    Q.  And  he  didn't — he  hung  his  head  and  refused 
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to  answer  for  some  time?  A.  Didn't  say  anything  for  quite 
a  while.  Q.  And  it  was  only  after  persistent  questioning 
that  you  finally  obtained — succeeded  in  obtaining  any  answers 
at  all?  A.  After  we  questioned  him  for  possibly  five  or  ten 
minutes.  Q.  When  you  got  the  defendant  in  there,  did  he 
have  any  other — ^was  there  any  other  Chinamen  present  ?  A. 
No,  sir.  Q.  Any  friend  of  his?  A.  No  sir.  Q.  Any  attor- 
ney? A.  No  sir.  Q.  No  one  at  all  to  represent  him?  A. 
No  sir.  Q.  And  you  officers  that  gathered  about  there  and 
questioned  him  for  some  time  before  he  would  answer  at  all  ? 
A.  Yes  sir.  Q.  But  eventually  you  got  him  started  to  an- 
swer? A.  Yes.  Q.  When  you  got  him  started  to  talk,  you 
kept  him  at  it?  '  A.  Yes;  generally  kept  it  up.  He  went 
right  ahead  and  talked.  Q.  All  you  knew  was  that  he  had 
refused  to  talk  to  you  for  some  time  A.  He  had.  Q.  Re- 
fused to  say  a  word  ?  A.  He  did.  A.  Officer  Browning  asked 
him  why  did  you  shoot  this  man,  or  why  did  you  shoot  at 
him.  He  asked  that  a  number  of  times  before  he  would  an- 
swer; possibly  five  or  ten  minutes  he  kept  asking  him  that 
question,  and  he  also  asked  what  tong  he  belonged  to,  where 
he  came  from,  what  tong  the  other  man  belonged  to.  That 
is  nearly  everything  that  was  said  at  that  time.  Q.  Now,  I 
will  ask  you  if  it  is  not  a  fact  that  when  these  questions  had 
been  asked  of  him  many  times,  you  were  satisfied  that  he 
didn't  want  to  answer,  but  that  you  didn't  give  up  hope?  A. 
Well,  we  just  thought  eventually  that  he  would  talk ;  he  kept 
fidgeting  around  in  his  chair,  looked  like  he  wanted  to  say 
something,  but  was  afraid.  Q.  So,  he  refused  to  answer  at 
first,  and  not  to  give  up,  you  kept  on  asking  him  until  he 
finally  answered?  A.  Yes.  Q.  And  the  defendant  appeared 
to  be  fidgeting  and  squirming  around  in  his  chair  as  though 
he  was  afraid  to  answer?  A.  I  though  he  wanted  to  do  so, 
but  he  didn't  know  whether  he  better  or  not  Q.  You  don't 
know  whether  it  was  because  he  was  afraid  to  answer  or  afraid 
not  to  answer,  when  he  was  squirming  around  in  his  chair, 
do  you?  A.  I  do  not  know.  Q.  Did  he  appear  to  be  afraid? 
A.  Outside  of  squirming  in  his  chair,  he  didn't.  Just  calm 
and  cool."  The  Officer  Browning  referred  to  by  this  witness 
testified  that  he  did  not  instruct  the  defendant  that  he  need 
not  answer  questions,  or  that  the  answers  he  might  make 
would  be  used  against  him.     The  statement  finally  admitted 
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in  evidence  as  having  been  given  by  the  defendant  was  to  the 
effect  that  when  asked  why  he  killed  the  Chinaman,  he  said 
that  he  had  gone  into  the  place  of  the  deceased  to  gamble, 
that  he  had  lost  four  dollars,  and  that  the  man  who  had  been 
killed  shot  at  him  two  times,  and  that  he  shot  in  return  four 
or  iSve  times ;  that  he  had  come  to  San  Francisco  a  day  or  two 
previous  to  the  day  upon  which  the  shooting  occurred.  Was 
the  statement  of  the  defendant  shown  to  have  been  voluntarily 
madef  If  not,  then  no  evidence  of  it  was  entitled  to  have 
been  given  to  the  jury.  The  defendant,  a  Chinaman,  was 
brought,  while  under  arrest,  alone,  and  unaccompanied  by 
friends  or  counsel,  into  the  office  of  the  detectives  and  there 
subjected  to  a  vigorous  oral  examination.  At  first  he  refused 
to  answer  any  questions  and  his  silence  continued,  for  from 
five  to  ten  minutes.  The  questions  were  persisted  in;  the 
same  interrogatory  designed  to  draw  from  him  the  admission 
that  he  had  fired  the  shot  that  killed  Chin  Hoy  Hing,  was 
repeated  many  times.  At  one  point  he  said  he  did  not 
"savey"  or  understand.  He  fidgeted  and  squirmed  in  his 
chair  and  appeared  afraid  of  something.  Finally  he  gave  the 
statement  set  forth  in  the  foregoing.  It  seems  quite  clear  from 
the  evidence  of  the  conditions  which  surrounded  the  defend- 
ant at  that  time  that  he  did  not  desire  to  make  a  statement. 
While  no  physical  force  was  used  and  neither  threats  nor 
promises  made,  there  can  be  no  doubt  at  all  but  that  the  re- 
peated questioning  of  the  officers,  like  the  constant  dropping 
of  water  upon  a  rock,  finally  wore  through  his  mental  resolu- 
tion to  remain  silent.  Admittedly,  his  refusal  at  first  to  answer 
incriminating  questions  gave  evidence  of  a  desire  to  make  no 
statement.  When  did  this  unwillingness  vanish  and  a  desire 
to  talk  succeed  it?  Not  after  he  had 'been  given  any  period 
of  time  for  reflection,  for  his  inquisitors  allowed  him  none. 
The  examination  was  persisted  in  until  a  response  was  forth- 
coming, and  under  these  circumstances  it  must  be  said  that 
the  responses  appear  to  have  been  unwillingly  made  and  as  a 
direct  result  of  continued  importuning.'  This  case  does  not 
present  an  instance  of  as  flagrant  a  disregard  of  an 
accused's  constitutional  right  not  to  be  compelled  to  fur- 
nish self-accusing  evidence,  as  is  illustrated  by  the  cases  of 
People  V.  Loper,  159  Cal.  6,  [Ann.  Cas.  1912B,  1193,  112 
Pac  720],  and  People  v.  BoreUo,  161  Cal.  367,  [37  L.  E.  A. 
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(N.  S.)  434,  119  Pac  500],  but  what  is  said  in  those  decisions 
touching  the  general  subject  here  considered  is  pertinent  and 
applicable.  The  fact  that  the  questioning  was  done  by  police 
officers  presents  an  important  item  for  consideration  in  deter- 
mining whether  the  admissions  extracted  were  of  a  voluntary 
character.  As  is  said  in  Bram  v.  United  States,  168  U.  S. 
557,  [42  L.  Ed.  568, 18  Sup.  Ct.  Rep.  192] ;  ''Whatever  be  the 
rule  in  this  regard  in  England,  however,  it  is  certain  that 
where  a  confession  is  elicited  by  the  questions  of  a  policeman, 
the  fact  of  its  having  been  so  obtained  it  is  conceded  may  be 
an  important  element  in  determining  whether  the  answers 
of  the  prisoner  were  voluntary.  The  attempt  on  the  part 
of  a  police  officer  to  obtain  a  confession  by  interrogating  has 
been  often  reproved  by  the  English  courts  as  approaching 
dangerously  near  to  a  violation  of  the  rule  protecting  the 
accused  from  being  compelled  to  testify  against  himself." 
As  has  been  adverted  to,  in  this  case,  there  was  not  only  the 
presence  of  more  than  one  police  officer,  but  each  engaged  in* 
questioning  the  defendant,  who  was  apparently  frightened 
and  who  was  not  furnished  the  aid  of  an  interpreter  or  any 
person  of  his  own  nationality  through  whom  he  might  make 
clearly  known  his  disinclination  to  speak,  or  express  under- 
standingly  any  explanations  which  he  might  have  desired  to 
give.  The  attorney-general  argues  that  the  statement  of  the 
defendant  was  not  in  fact  a  confession  of  guilt,  and  that 
therefore  the  prosecution  was  entitled  to  introduce  evidence 
of  it  without  any  preliminary  showing  as  to  its  voluntary 
character.  The  evidence  was  offered  to  prove  an  important 
incriminating  fact,  to  wit;  that  the  defendant  had  fired  the 
fatal  shot.  The  decision  in  Bram  v.  United  States,  168  U.  S. 
557,  [42  L.  Ed.  568, 18  Sup.  Ct.  Rep.  192],  cited  and  approved 
in  the  California  cases  above  mentioned,  contains  this  expres- 
sion :  **It  is  also  clear  that  in  determining  whether  the  proper 
foundation  was  laid  for  its  admission,  we  are  not  concerned 
with  how  far  the  confession  tended  to  prove  guilt.  Having 
been  offered  as  a  confession  and  being  admissible  only  because 
of  that  fact,  a  consideration  of  the  measure  of  proof  which 
resulted  from  it  does  not  arise  in  its  admissibility."  In  the 
case  of  People  v.  WUkins,  158  Cal.  530,  [111  Pac.  612],  cited 
by  respondent,  the  statements  which  were  held  not  to  amount 
to  a  confession  contained  no  admission  as  to  the  principal 
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incriminating  facts;  there  the  defendant  denied  that  he  had 
been  instrumental  in  the  killing.  The  error  of  the  court  in 
admitting  the  confession,  under  the  circumstances  shown  here, 
was  highly  prejudicial. 

The  instructions  of  the  trial  judge  given  to  the  jury  were 
quite  complete  in  their  statement  of  the  law  as  applicable  to 
the  charge  upon  which  defendant  was  tried  and  to  the  evidence 
introduced  under  it.  It  was  not  error  for  the  court  to  advise 
the  jury  that  all  persons  concerned  in  the  commission  of  a 
felony  might  be  prosecuted  as  principals,  and  no  new  theory 
was  thereby  injected  into  the  case.  Under  the  evidence  the 
jury  had  the  right,  if  it  so  believed,  to  determine  that  the 
defendant  conmiitted  the  crime  in  conjunction  with  other 
persons.  While  it  is  shown  that  the  court  refused  certain 
instructions  offered  by  appellant,  it  appears  also  that  the 
matters  which  they  embraced  were  covered  suflBciently  in  the 
charge  as  given. 

Because  of  the  error  first  considered,  the  judgment  and 
order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1914. 


[Grim.  No.  299.    Second  Appellate  District.— December  17,  1913.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  WILSON,  Ap- 
pellant. 

CitiMiNAL  Law — Hoincn>E — Admissibility  in  Evidence  of  Pisces  of 
Buggy  Shaft. — In  a  proeecution  for  murder,  where  the  evidence 
ie  purely  circumstantial,  pieces  of  a  buggy  shaft,  found  on  the 
premises  where  the  crime  was  committed,  are  admissible  in  evi- 
dence, there  being  evidence  tending  to  show  that  the  fatal  blow  re- 
ceived by  the  deceased  was  administered  by  the  use  of  the  shaft. 

Td.— Foreman  op  Coroner's  Jury  as  Witness — Cross-examination — 
Introduction  of  Coroner's  Verdict. — In  such  prosecution  it  is 
proper,  on  the  cross- ejcamination  of  the  prosecuting  witness,  who  was 
28  CaL  App.— 88 
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foreman  of  the  eoroner's  jury,  to  refuse  to  admit  in  evidence  the 
verdict  of  such  jury  eertifjing  that  thej  did  not  know  who  killed 
the  deceased. 

Id. — EviDBNCE  OF  Pbior  Acts  of  Yiolence — ^Refusal  to  Strike  Out^-*- 
NoNPREJUDiciAL  ERROR. — When  in  such  prosecution  evidence  is  ad- 
mdtted  of  violence  suffered  bj  the  deceased  on  a  certain  occasion, 
but  the  d^endant  is  not  shown  to  have  been  connected  therewith, 
it  is  error  to  refuse  to  strike  out  such  evidence;  but  the  error  is 
not  to  be  regarded  as  prejudicial  on  appeal,  when  the  record  con- 
tains other  evidence  of  actual  violence  on  other  occasions  on  the 
part  of  the  defendant  toward  the  deceased. 

Id. — Evidence — Previous  Hostility  and  Violence — Remoteness  in 
Time. — Testimonj  in  a  homicide  ease  that  the  defendant  has  at 
different  times  within  a  year  or  two  before  the  death  of  the  deced- 
ent quarreled  with  and  espreesed  hostility  toward  the  deceased  is 
admissible  as  tending  in  some  degree  to  show  malice  and  motive 
with  reference  to  the  offense  charged.  The  objection  as  to  the  re- 
moteness of  the  occurrences  goes  to  the  weight  rather  than  to  the 
admissibilitj  of  the  evidence. 

Id. — Threats  Against  and  Assaui/ts  upon  Deceased— Evidence — 
Instructions. — An  instruction  that  "evidence  has  been  introduced 
as  to  altercations  with,  threats  against  and  assaults  upon  the  de- 
ceased bj  the  defendant.  This  evidence  has  been  admitted  for 
the  sole  purpose  of  showing  the  lelations  existing  between  the  de- 
ceased and  the  defendant,  and  for  the  purpose  of  showing  motive, 
if  any;  and  may  be  considered  by  you  as  a  circumstance  in  con- 
nection with  the  other  facts  and  circumstances  in  the  case  in 
determining  whether  or  not  the  defendant  is  guilty  of  the  crime 
charged," — ^is  not  objectionable,  (although  it  might  have  been 
phrased  more  carefully),  as  telling  the  jury  that  those  altercations, 
assaults,  and  threats  actually  occurred. 

L).— Circumstantial  Evidence — Sufficibnct  to  Sustain  Oonviotion 
— Aroumentativi  Instructions. — An  instruction  in  a  homicide 
case,  where  the  evidence  is  purely  circumstantial,  that  "counsel  for 
defendant  has  referred  to  a  number  of  cases  wherein  convictions 
have  been  sought  and  had  upon  strong  circumstances  of  giiiU 
proved  against  the  accused  in  those  cases,  and  afterward  it  has 
transpired  that  the  accused  was  innocent,  notwithstanding  the 
strong  circumstances  shown  against  him.  These  cases  are  extreme 
cases,  and  probably  do  not  occur  but  sddom  in  cases  decided  upon 
circumstantial  evidence.  Reference  to  such  cases  is  proper  in  order 
to  make  the  jury  careful  in  arriving  at  the  proper  conclusion  from 
such  evidence;  but  the  plain,  practical  rules  of  evidence  which 
have  been  established  for  ages  ought  not  to  be  shaken  because  of 
the  reference  to  extreme  cases  by  counsel  wherein  improper  convic- 
tions havia  been  bad— and  if  much  search  be  made,  it  would  be 
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found  that  probablj  a  greater  number  of  eases  mighi  he  eited 
wlierein  improper  eonvictions  liave  been  bad  from  direct  and  posi- 
tiye  eyidenee  through  inattention  or  perjury  of  witnesses.  All 
human  testimony  is  fallible.  But  jurors  in  their  decision  mu0t 
take  and  consider  circumstances  and  if  sufficient  act  upon  them, 
although  the  main  fact  is  proved  by  no  eye-witness/'  is  argumen- 
tative and  should  not  be  given. 

Id. — ^Pboof  of  Motivb — Instruction  Similar  to  One  Requested  by 
Defendant. — ^Where  the  defendant  in  a  homicide  case  has  requested 
an  instruction  that  "it  is  not  indispensable  to  a  conviction  of  thtf 
defendant  that  a  motive  be  shown  for  his  commission  of  the  crime," 
he  cannot  complain  of  an  instruction  given  by  the  court  that  "in 
criminal  cases  the  proof  of  the  moving  cause  is  permissible  and 
oftentimes  valuable,  but  ik  never  essential.''  The  defendant  can- 
not complain  of  instructions  which  are  in  substance  the  same  as 
those  requested  by  him. 

Id.— Evidence  of  Good  Charagteb  of  Defendant— Betusal  of  In- 
structions Concerning. — Where  the  defendant  in  a  homicide  case 
has  introduced  in  evidence  the  testimony  of  several  witnesses  who 
have  been  acquainted  with  him  for  many  years,  showing  his  good 
reputation  "for  peace  and  quietude  and  truth  and  voracity"  in 
the  communities  where  he  has  lived,  and  has  requested  the  eouirt  to 
give  the  jury  certain  instructions  pertinent  to  tiiis  evidence,  the 
refusal  of  the  court  to  give  such  instructions  must,  under  the  cir- 
enmstances  of  this  case,  be  regarded  as  prejudicial  error  resulting 
in  a  miscarriage  of  justice  and  calling  for  a  reversal  of  the  judg- 
ment of  conviction. 

Id. — Eppeot  of  Proof  of  Good  Character — Necessity  of  Juet  Gnr- 
INO  It  Consideration. — Proof  of  good  character  comes  in  aid  of 
the  general  presumption  of  innocence,  and  is  no  more  to  be  laid 
out  of  view  by  the  jury  in  their  deliberations  than  is  the  original 
presumption  itself;  it  is  itself  a  fact  in  the  case. 

Id. — Appeal — "Miscarrugs  of  Justice" — Meaning  of  Phrase. — 
The  phrase  "miscarriage  of  justice,"  within  the  meaning  of  sec- 
tion 4V^  of  article  VI  of  the  constitution,  does  not  simply  mean 
that  a  guilty  man  has  escaped,  or  that  an  innocent  man  has  been 
convicted.  It  is  equally  applicable  to  cases  where  the  acquittal  or 
the  conviction  has  resulted  from  some  form  of  trial  in  which  tha 
essential  rights  of  the  people  or  of  the  defendant  were  disregarded 
or  denied.  The  right  of  the  accused  in  a  given  case  to  a  fair  trial, 
eonducted  substantially  according  to  law,  is  at  tiie  same  time  the 
right  of  all  inhabitants  of  the  country  to  protection  against  pro- 
cedure which  might  at  some  time  illegally  deprive  them  of  life  or 
liberty.  It  is  an  essential  part  of  justice  that  the  question  of 
guilt  or  innooence  shall  be  determined  by  an  orderly  legal  procedure, 
in  which  the  substantial  rights  belonging  to  defendants  shaU  be 
respeotdd. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  refusing  a  new  trial.  S. 
E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  F.  Thomas,  and  A.  B.  Bigler,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

CONREY,  P.  J.— The  defendant  having  been  convicted  of 
the  crime  of  manslaughter,  appeaLs  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.* 

The  information  in  this  case  charged  the  defendant  with 
the  crime  of  murder  committed  on  the  twenty-second  day  of 
October,  1912,  in  the  killing  of  one  Thomas  Wilson.  The 
defendant  and  the  deceased  were  brothers,  aged  respectively 
about  fifty-four  and  sixty  years.  In  October,  1912,  and  for 
about  one  year  prior  thereto,  they  had  been  living  together 
on  a  ranch  known  as  the  Hopkins  place,  located  nearly  two 
miles  southeast  of  the  town  of  Orcutt  in  the  county  of  Santa 
Barbara.  During  October,  1912,  these  two  were  the  only 
occupants  of  the  ranch  and  of  the  house  thereon  where  they 
were  living.  In  the  afternoon  of  October  twenty-first  they 
went  together  to  Orcutt,  and  after  attending  to  some  business 
there,  they  drove  back  to  the  ranch.  On  the  morning  of 
October  22nd,  between  eight  and  nine  o'clock,  the  defendant 
came  to  Orcutt  and  gave  information  that  his  brother  was 
dead,  and  asked  the  justice  of  the  peace,  who  was  also  acting 
coroner,  to  come  to  the  ranch.  The  defendant  then  returned 
to  the  ranch,  being  immediately  followed  by  the  acting  coroner 
and  several  other  men,  most  of  whom  were  summoned  as 
members  of  a  coroner's  jury.  The  evidence  upon  which  the 
defendant  has  been  convicted  is  entirely  of  a  circumstantial 
nature,  and  consists  largely  of  testimony  of  these  men  who 
visited  the  ranch  on  that  morning  as  to  the  facts  which  they 
discovered  on  inspection  of  the  premises  at  the  Hopkins  place. 

There  was  a  front  porch  of  the  Hopkins  house,  with  a  door 
opening  into  a  middle  front  room,  known  as  the  sitting  room, 
and  in  which  there  was  a  fireplace.    On  the  right  side  of  the 
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sitting  room  as  one  enters  through  the  front  door  there  was  a 
door  opening  into  defendant's  bedroom.  Immediately  op- 
posite this  on  the  other  aide  of  the  sitting  room  was  a  door 
opening  into  the  bedroom  of  Thomas  Wilson.  These  witnesses 
found  Thomas  Wilson  lying  on  his  back  on  the  front  porch, 
with  a  pillow  under  his  head,  his  right  arm  extended  by  the 
side,  and  his  left  arm  across  the  breast.  The  right  arm  was 
broken  at  the  elbow  and  the  third  finger  of  the  left  hand  was 
mashed  as  by  some  severe  blow.  Two  cuts  made  by  the  blows 
of  some  blunt  instrument  had  laid  open  the  scalp  on  top  of  the 
head;  and  the  evidence  shows  that  one  or  both  of  these *blows 
was  the  cause  of  death.  There  was  a  considerable  amount  of 
blood  on  the  pillow  and  on  the  floor  near  the  head  and  along 
the  side  where  the  arm  lay.  The  testimony  shows  that 
blood  was  found  in  the  sitting  room  on  the  casing  of  the 
door  leading  into  the  deceased's  bedroom,  and  on  the  wall 
of  the  sitting  room  on  each  side  of  that  door,  and  on  the  floor 
between  the  deceased's  bedroom  door  and  the  front  door  and 
on  the  inner  knob  of  the  front  door.  Some  effort  had  been 
made  to  wash  the  floor  immediately;  in  front  of  the  deceased's 
bedroom  door.  From  that  place  to  the  front  door  the  blood 
was  only  in  isolated  drops,  except  that  at  one  place  in  the 
sitting  room  and  near  the  front  door  the  blood  marks  ap- 
proximated the  shape  that  would  be  left  by  the  pressure  of 
a  bloody  hand. 

Some  of  the  witnesses  found  floating  in  the  well  near  the 
bam  a  piece  of  an  old  buggy  shaft.  Some  of  the  witnesses 
found  behind  a  box  on  the  front  porch  near  the  body  of  de- 
ceased a  sliver  of  wood,  which  fitted  into  a  recently  broken 
place  on  the  piece  of  buggy  shaft  found  in  the  well.  They 
also  found  in  the  ashes  of  the  fire  place  a  broken  end  of  a 
buggy  shaft,  but  this  was  not  shown  to  fit  into  or  be  a  part 
of  the  piece  of  buggy  shaft  found  in  the  well.  There  is  some 
evidence  of  human  blood  stains  upon  the  sliver  of  wood  found 
on  the  porch  and  upon  the  piece  of  buggy  shaft  found  in  the 
well.  There  is  no  evidence  showing  where  these  pieces  of 
buggy  shaft  came  from,  nor  that  they  were  ever  seen  on  the 
Hopkins  place  before  the  22nd  day  of  October,  1912,  nor  that 
any  person  ever  saw  them  in  the  possession  of  the  defendant. 
One  witness  also  stated,  with  respect  to  the  piece  taken  from 
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the  fire  place,  "I  think  it  had  blood  spots  on  it,  or  what  was 
apparently  blood  spots." 

Defendant  testified  that  when  he  returned  with  the  deceased 
to  the  Hopkins  place  on  the  evening  of  October  21st  the  de- 
fendant unhitched  the  team  and  the  deceased  went  up  to  the 
house;  that  when  the  defendant  came  up  to  the  house  his 
brother  was  lying  on  his  (the  deceased's)  bed;  that  at  about 
seven  o'clock  the  defendant  went  to  bed  and  read  a  news- 
paper until  nearly  ten  o'clock,  at  which  time  he  heard  his 
brother  go  out;  that  the  defendant  went  to  sleep  without  hear- 
ing his  brother  return  to  the  house ;  and  the  defendant  then 
slept  until  six  o'clock  in  the  morning;  that  at  about  six  o'clock 
in  the  morning  the  defendant,  after  making  some  preparations 
for  breakfast,  looked  into  his  brother's  room  and  then  looked 
out  through  the  window  and  saw  him  lying  on  the  porch ;  that 
he  went  out  and  found  that  his  brother  was  dead,  and  there- 
upon he  put  the  left  arm  up  over  the  breast,  went  into  the 
house  and  got  a  pillow  which  he  brought  out  and  placed 
under  his  brother's  head;  that  he  then  went  to  his  brother's 
bed  and  obtained  a  bedspread  with  which  he  covered  the  body, 
as  it  was  found  by  the  men  who  came  later;  that  he  then 
hitched  up  the  team,  drove  to  a  neighbor's,  where  he  reported 
his  brother's  death,  and  then  went  to  Orcutt,  where  he  re- 
ported the  fact  of  his  brother's  death. 

There  is  testimony  by  several  witnesses  relating  to  a  number 
of  occasions  when  quarrels  are  said  to  have  occurred  between 
defendant  and  Thomas  Wilson.  These  occurrences  are  placed 
at  various  times  extending  from  two  weeks  to  two  years  prior 
to  October  22,  1912.  For  the  most  part  they  are  isolated 
instances  supported  separately  by  single  witnesses  and  denied 
in  whole  or  in  part  by  the  defendant. 

There  are  many  assignments  of  error  set  forth  in  the  briefs 
of  defendant's  counsel.  After  eliminating  those  which  are  of 
slight  importance  or  not  justified  by  the  record,  the  following 
items  appear  to  require  more  particular  discussion  or  state- 
ment of  the  opinion  of  this  court. 

The  court  did  not  err  in  admitting  in  evidence  the  pieces  of 
buggy  shaft.  It  was  necessary  for  the  prosecution  to  show 
as  accurately  as  possible  the  means  by  which  and  manner  in 
which  Thomas  Wilson  came  to  his  death.  The  facts  with  re- 
spect to  those  pieces  of  wood  having  been  shown  as  herein- 
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above  stated,  their  presence  upon  those  premises  at  the  places 
where  they  were  found  and  under  the  circumstancs  then  ex- 
isting, had  a  direct  tendency  to  show  that  the  blows  received 
by  Thomas  Wilson  had  been  administered  by  the  use  of  said 
buggy  shaft.  In  People  v.  HUl,  123  Cal.  571,  [56  Pac.  443], 
it  was  held  to  have  been  error  for  the  court  to  permit  to  be 
received  in  evidence  and  exhibited  to  the  jury  a  club  found 
in  the  corral  where  the  defendant  and  the  deceased  had  the 
encounter  in  which  the  murder  was  alleged  to  have  been  com- 
mitted. There  was  in  that  case  no  evidence  tending  to  show 
that  the  stick  was  the  one  with  which  the  deceased  had  been 
hit,  or  that  the  defendant  was  connected  with  it  in  any  man- 
ner. The  presence  of  blood  marks  or  other  signs  connecting 
it  with  said  encounter  would  have  made  the  exhibit  admissible 
in  evidence.  In  People  v.  Sampo,  17  Cal.  App.  149,  [118 
Pac.  957],  referring  to  the  admission  in  evidence  of  a  rock 
found  at  the  place  where  the  defendant  had  administered  a 
beating  to  the  deceased,  the  court  held  that  such  evidence 
was  properly  admitted,  not  only  because  there  was  testimony 
that  the  defendant  had  used  a  rock  in  attacking  the  deceased, 
but  also  because  this  rock  was  admissible  in  evidence  for  the 
following  reasons:  ''Moreover,  the  doctors  testified  that  the 
wound  inflicted  upon  Pistone's  head  appeared  to  have  been 
produced  by  some  blunt  instrument,  and  that  it  could  have 
been  caused  by  the  use  of  the  rock  in  question.  Having  been 
found  at  the  veiy  place  where  the  beating  occurred,  with 
fresh  blood  stains  thereon,  and  in  view  of  the  testimony  of 
the  physicians  that  the  wound  could  have  been  made  by 
means  thereof,  the  rock  itself  constituted  a  pertinent  circum- 
stance to  be  considered  with  the  other  evidence  in  determin- 
ing the  question  of  the  guilt  of  the  accused.*' 

On  cross-examination  of  the  witness  James  H.  Drumm,  it 
liaving  been  made  to  appear  that  this  witness  had  been  fore- 
man of  the  coroner's  jury,  and  also  that  he  was  the  com- 
plaining witness  on  whose  sworn  statement  this  prosecution 
was  instituted,  the  defendant  offered  in  evidence  the  verdict 
of  the  coroner's  jury.  Upon  objection  that  this  was  irrelevant 
and  immaterial,  the  court  sustained  the  objection  and  refused 
to  allow  defendant's  counsel  to  state  the  purpose  of  the,  offer. 
It  is  now  stated  that  the  object  was  to  show  that  the  witness 
had  made  contradictory  statements  in  that  on  the  twenty- 
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second  day  of  October  he  joined  in  a  verdict  of  the  coroner's 
jury  stating  that  they  did  not  know  by  whose  hands  Thomas 
Wilson  come  to  his  death,  and  that  on  the  following  day,  with- 
out further  evidence,  he  filed  the  complaint  charging  the 
defendant  with  murder.  Immediately  preceding  the  offer  in 
evidence  of  said  verdict,  defendant's  counsel  asked  the  wit- 
ness: **What  discovery  of  evidence  of  any  sort  in  regard  to 
defendant's  guilt  in  this  case  did  you  make  between  the  time 
you  signed  the  verdict  of  the  coroner's  jury  up  to  the  time 
you  filed  the  complaint?"  This  was  objected  to  as  irrelevant, 
immaterial,  and  not  cross-examination  and  the  objection  was 
sustained.  We  find  no  error  in  these  rulings.  Assuming 
that  the  witness  had  joined  in  a  verdict  of  the  coroner's  jury 
and  thereby  certified  to  the  fact  that  he  did  not  know  who 
killed  Thomas  Wilson,  that  was  not  inconsistent  with  his  right 
and  duty  as  a  "witness  to  state  in  testimony  any  facts  known 
to  him  and  relative  to  the  issues  of  this  case,  and  was  not 
in  conflict  with  any  testimony  so  given  by  him. 

The  witness  C.  R.  Drumm  had  been  employed  by  the  defend- 
ant in  December,  1911,  and  January,  1912,  at  the  Hopkins 
place.  After  relating  an  incident  in  which  he  stated  that 
the  defendant  struck  Thomas  Wilson  in  the  face,  this  witness 
referred  to  another  occasion  during  his  said  period  of  em- 
ployment, as  follows:  "I  had  been  in  the  dining  room  eating 
my  supper  and  I  got  through  with  my  supper  and  went  into 
the  sitting  room  and  was  sitting  there  in  the  sitting  room.  I 
heard  a  fall  and  immediately  afterwards  Billy  came  into  the 
room  and  says,  *  Tom  fell  down  and  I  picked  him  up, '  and  the 
next  morning,  why,  both  of  Tom's  eyes  were  shut."  The  de- 
fendant moved  to  strike  out  this  answer  as  not  connecting 
the  defendant  with  any  blows  or  bruises  upon  Thomas  Wil- 
son's face,  and  the  motion  was  denied.  We  think  this  ruling 
was  erroneous.  For  the  reason  stated  in  the  motion,  the 
answer  should  have  been  stricken  out.  This,  however,  cannot 
be  seriously  prejudicial  to  the  defendant,  since  the  record 
contains  other  evidence  of  actual  violence  on  the  part  of 
defendant  toward  said  Thomas  Wilson. 

In  October,  1911,  for  a  short  period  of  time,  Thomas  Wilson 
left  the  defendant  and  lived  at  the  house  of  one  P.  J.  Beson. 
Mr.  Beson  having  testified  to  this  fact  was  asked  whether, 
during  the  time  that  Thomas  Wilson  was  living  at  his  place, 
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the  witness  had  ever  heard  a  conversation  between  Thomas 
Wilson  and  the  defendant.  Defendant's  counsel  objected  to 
this  evidence  as  too  remote  from  the  time  of  the  alleged 
murder,  and  the  objection  was  overruled.  The  witness  then 
testified  that  the  defendant  asked  Thomas  Wilson  if  he  was 
coming  back  to  him  and  that  Thomas  replied:  **It's  no  use; 
we  cannot  get  along,  and  I  am  not  coming  back.'*  Im- 
mediately following  this  testimony  the  witness,  referring  to 
a  prior  occasion  when  Thomas  Wilson's  eyes  were  black  and 
his  face  scratched  up,  repeated  a  conversation  in  which  the 
witness  asked  the  defendant  what  was  the  matter  with  Tom's 
face  and  the  defendant  said :  **I  slapped  him  over  and  knocked 
him  over  the  other  day.  It  is  no  credit  to  a  brother  to  hit 
another  one,  but  he  makes  me  so  mad  sometimes  that  I  can't 
help  it."  The  admission  of  this  and  some  similar  testimony 
is  claimed  to  have  been  erroneous  because  of  the  remoteness 
of  the  incidents  from  the  time  of  the  alleged  murder.  We 
think,  however,  that  where,  as  in  this  case,  a  series  of  incidents 
are  shown,  beginning  a  year  or  two  prior  to  the  date  of  the 
oflfense  charged  and  recurring  at  intervals  down  to  a  time 
near  said  date,  the  objection  on  account  of  remoteness  of  the 
earlier  incidents  cannot  be  sustained.  These  incidents  taken 
together  (to  the  extent  that  they  were  proved  by  the  evidence) 
constitute  the  best  available  evidence  of  the  actually  existing 
relations  between  the  defendant  and  the  deceased  while  they 
were  so  living  together,  and  thus  tend  to  show  the  existence  of 
malice  or  a  motive  for  further  violence  on  the  part  of  the 
defendant.  In  a  case  of  this  kind,  testimony  that  the  de- 
fendant has  on  previous  occasions  quarreled  with  and  ex- 
pressed hostility  toward  another  is  admissible  as  tending  in 
some  degree  to  show  malice  and  motive  with  reference  to  the 
offense  charged.  The  objection  that  the  occurrence  was  too 
remote  goes  to  the  weight  rather  than  to  the  admissibility 
of  the  evidence.  {People  v.  Piercy,  16  Cal.  App.  13,  [116 
Pac.  322] ;  People  v.  Chaves,  122  Cal.  134,  143,  [54  Pac. 
596].) 

The  seventh  instruction  given  the  court  is  as  follows:  "Evi- 
dence has  been  introduced  as  to  altercations  with,  threats 
against  and  assaults  upon  the  deceased  by  the  defendant. 
This  evidence  has  been  admitted  for  the  sole  purpose  of  show- 
ing the  relations  existing  between  the  deceased  and  the  def  end- 
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ant,  and  for  the  purpose  of  showing  motive,  if  any ;  and  may 
be  considered  by  you  aa  a  circumstance  in  connection  with 
the  other  facts  and  circumstances  in  the  case  in  determining 
whether  or  not  the  defendant  is  guilty  of  the  crime  charged.** 
It  is  objected  to  the  foregoing  instruction  that  it  practically 
tells  the  jury  that  those  altercations,  assaults,  and  threats 
actually  occurred.  Undoubtedly  it  is  the  policy  of  our  law, 
emphatically  stated  in  the  constitution  of  the  state,  that 
judges  shall  not  charge  juries  with  respect  to  matters  of  fact ; 
but  it  is  also  declared  that  they  may  state  the  testimony  and 
declare  the  law.  (Const,  art.  VI,  sec.  19.)  While  the  fore- 
going instruction  might  have  been  phrased  more  carefully,  so 
as  to  make  it  clearer  that  the  court  was  not  instructing  upon 
the  weight  or  effect  of  evidence,  yet  we  cannot  say  that  the 
instruction  as  given  constitutes  a  declaration  by  the  court 
with  respect  to  matters  of  fact,  or  that  it  interferes  with  the 
full  right  and  power  of  the  jury  to  find  the  facts  involved  in 
the  matters  to  which  said  evidence  refers. 

It  is  further  objected  that  in  giving  instruction  17  the  court 
violated  said  provision  of  the  constitution  by  charging  the 
jury  with  respect  to  matters  of  fact.  Instruction  17  reads  as 
follows:  "Counsel  for  defendant  has  referred  to  a  number  of 
cases  wherein  convictions  have  been  sought  and  had  upon 
strong  circumstances  of  guilt  proved  against  the  accused  in 
those  cases,  and  afterward  it  has  transpired  that  the  accused 
was  innocent,  notwithstanding  the  strong  circumstances  shown 
against  him.  These  cases  are  extreme  cases,  and  probably  do 
not  occur  but  seldom  in  cases  decided  upon  circumstantial 
evidence.  Reference  to  such  cases  is  proper  in  order  to  make 
the  jury  careful  in  arriving  at  the  proper  conclusion  from 
such  evidence ;  but  the  plain,  practical  rules  of  evidence  which 
have  been  established  for  ages  ought  not  to  be  shaken  because 
of  the  reference  to  extreme  cases  by  counsel  wherein  improper 
convictions  have  been  had — and  if  much  search  be  made,  it 
Would  be  found  that  probably  a  greater  number  of  cases 
might  be  cited  wherein  improper  convictions  have  been  had 
from  direct  and  positive  evidence  through  inattention  or  per- 
jury of  witnesses.  All  human  testimony  is  fallible.  But 
jurors  in  their  decision  must  take  and  consider  circumstances 
and  if  sufficient  act  upon  them,  although  the  main  fact  is 
proved  by  no  eye-witness.*' 
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It  is  tme  that  this  instruction  involyes  a  statement  of  mat- 
ters of  fact,  but,  whether  correctly  stated  or  not,  it  related  to 
matters  of  history  and  general  information,  rather  than  to 
facts  contained  in  the  trial  record  of  tMs  case.  Por  this 
reason  it  may  be  that  the  instruction  does  not  violate  the 
above-mentioned  provision  of  the  constitution,  but  it  is  argu- 
mentative and,  in  our  opinion,  should  have  been  omitted  from 
the  instructions  given.  It  did  not  add  anything  to  the  law 
of  the  case  as  stated  by  the  court  in  its  other  instructions. 

Defendant  claims  that  it  was  error  for  the  court  to  state 
in  its  18th  instruction  that,  **in  criminal  cases  the  proof  of 
the  moving  cause  is  permissible  and  oftentimes  valuable,  but 
is  never  essential."  In  No.  21  of  the  instructions  requested 
by  defendant  we  find  a  declaration  that  "it  is  not  indis- 
pensable to  a  conviction  of  the  defendant  that  a  motive  be 
shown  for  his  commission  of  the  crime."  The  defendant  thus 
having  offered  this  proposition  as  a  part  of  the  instructions 
requested  by  him,  he  is  not  in  a  position  to  claim  the  benefit 
of  an  objection  thereto.  **The  defendant  cannot  complain  of 
an  instruction  which  is  in  substance  the  same  as  those  re- 
quested by  him."  (People  v.  Harlan,  133  Cal.  16,  23,  [65 
Pac.  9].) 

The  instructions  stating  the  law  as  to  what  constitutes  man- 
slaughter were  properly  given.  {People  v.  Cramley,  ante, 
p.  340,  [128  Pac.  123].) 

The  defendant  introduced  in  evidence  the  testimony  of 
several  witnesses  who  had  been  acquainted  with  him  for  many 
years,  showing  the  defendant's  good  reputation  **for  peace 
and  quietude  and  truth  and  veracity"  in  the  communities 
where  he  has  lived.  The  defendant  having  requested  the 
court  to  give  the  jury  certain  instructions  pertinent  to  this 
evidence,  the  court  refused  to  give  any  of  them  and  failed  to 
give  to  the  jury  any  instructions  whatever  on  the  subject  of 
good  character  of  the  accused.  The  court  should  have  given 
these  instructions,  or  so  much  of  them  as  was  necessary  to 
state  the  law  with  reference  to  the  evidence  of  good  character 
and  the  extent  to  which  such  evidence,  and  the  facts  shown 
thereby,  may  be  considered  as  bearing  on  the  question  of  the 
guilt  or  innocence  of  the  defendant.  Proof  of  good  char- 
acter, when  shown  by  the  evidence,  comes  in  aid  of  the  general 
presumption  of  innocence,  and  is  no  more  to  be  laid  out  of 
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view  by  the  jury  in  their  deliberations  than  is  the  original 
presumption  itself.  The  good  character  of  the  prisoner,  when 
proven,  is  itself  a  fact  in  the  case.  It  is  a  circumstance 
tending  in  a  grerfter  or  less  degree  to  establish  his  innocence, 
and  cannot  be  put  aside  by  the  jury  in  order  to  ascertain  if 
the  other  facts  and  circumstances  considered  by  themselves  do 
not  establish  his  guilt  beyond  a  reasonable  doubt.  (People 
V.  Raina,  45  Cal.  292.)  This  ruling  has  been  aflSrmed  and 
further  discussed  in  People  v.  Shepardson,  49  Cal.  629,  and 
People  V.  French,  137  Cal.  218,  [69  Pac.  1063].) 

Having  determined  that  the  defendant  was  entitled  to  have 
instructions  given  with  reference  to  the  evidence  of  his 
previous  good  character,  and  the  court  having  refused  to  give 
any  such  instructions,  we  are  of  the  opinion  that  this  failure 
constitutes  error  of  such  importance  to  the  defendant's  rights 
that  we  must  carefully  consider  whether  it  has  caused  a  mis- 
carriage of  justice  within  the  meaning  of  section  4%  of  article 
VI  of  the  constitution  of  the  state.  Under  such  circumstances 
we  are  required  to  examine  the  entire  cause,  including  the 
evidence,  and  thereby  to  determine  whether  the  error  com- 
plained of  has  ''resulted  in  a  miscarriage  of  justice.*'  The 
phrase,  "miscarriage  of  justice,*'  does  not  simply  mean  that 
a  guilty  man  has  escaped,  or  that  an  innocent  man  has  been 
convicted.  It  is  equally  applicable  to  cases  where  the  ac- 
quittal or  the  conviction  has  resulted  from  some  form  of  trial 
in  which  the  essential  rights  of  the  people  or  of  the  defendant 
were  disregarded  or  denied.  The  right  of  the  accused  in  a 
given  case  to  a  fair  trial,  conducted  substantially  according 
to  law,  is  at  the  same  time  the  right  of  all  inhabitants  of  the 
country  to  protection  against  procedure  which  might  at  some 
time  illegally  deprive  them  of  life  or  liberty.  **It  is  an 
essential  part  of  justice  that  the  question  of  guilt  or  innocence 
shall  be  determined  by  an  orderly  legal  procedure,  in  which 
the  substantial  rights  belonging  to  defendants  shall  be  re- 
spected." (Opinion  written  by  Mr.  Justice  Sloss  in  People 
V.  O'Bryan,  165  Cal.  55,  [130  Pac.  1042].)  In  the  case  last 
cited  the  same  writer  said:  **We  are  not  to  determine,  as  an 
original  inquiry,  the  question  of  the  defendant's  guilt  or  inno- 
cence. But,  where  the  jury  has  found  him  guilty,  we  must, 
upon  a  review  of  the  entire  record,  decide  whether,  in  our 
judgment^  any  error  committed  has  led  to  the  verdict  which 
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was  reached.  If  it  appears  to  our  satisfaction  that  the  result 
was  just,  and  that  it  would  have  been  reached  if  the  errer  had 
not  been  committed,  a  new  trial  is  not  to  be  ordered." 

The  concrete  question  now  presented  in  the  present  case  is, 
was  the  conviction  of  this  defendant  just,  and  would  that  re- 
sult have  been  reached  if  the  court  had  given  the  defendant 
the  benefit  of  appropriate  instructions  concerning  the  evi- 
dence of  defendant's  good  character  and  concerning  the  duty 
of  the  jury  to  consider  the  same?  A  summary  of  the  prin- 
cipal facts  shown  by  the  evidence  is  given  at  the  commence- 
ment of  this  opinion.  We  have  carefully  examined  the  testi- 
mony as  set  forth  in  the  reporter's  transcript.  We  must  take 
into  view  the  fact  that  the  evidence  of  defendant's  guilt  is 
wholly  of  a  circumstantial  nature,  and  that  it  was  possible 
for  some  third  person  to  have  killed  Thomas  Wilson  while 
the  defendant  slept.  We  must  Remember  that  there  were 
some  circumstances  in  the  conduct  of  the  defendant  which 
might  reasonably  be  construed  as  that  of  an  innocent  man; 
such  as,  for  instance,  that  he  promptly  reported  the  fact  of 
his  brother's  death,  freely  (we  cannot  say  whether  truly  or 
not),  answered  all  questions  put  to  him  concerning  his 
brother's  death;  and  made  no  effort  to  escape.  And  the 
record  here  shows  that  in  two  trials  of  this  case  the  juries 
could  not  agree  upon  a  verdict.  Why  did  the  third  jury  find 
the  defendant  guilty?  Was  the  evidence  of  the  state  more 
convincing?  Or  were  these  last  jurors  more  intelligent  or 
more  faithful  to  their  duty?  These  questions  we  cannot  an- 
swer since  we  have  here  the  record  of  only  the  last  trial.  On 
the  other  hand,  there  are  facts  which  limit  the  importance  of 
the  refused  instructions  with  reference  to  the  evidence  of  de- 
fendant's good  character  as  a  peaceable  man.  Of  what  avail 
is  it  that  one's  general  conduct  is  peaceable  and  friendly,  if 
he  harbors  malice  against  some  one  person  ?  Here  several  of 
the  witnesses  recounted  instances  when,  according  to  their 
testimony,  the  defendant  raised  his  hand  against  his  brother, 
and  the  circumstances  shown  in  evidence  indicate  not  only 
that  Thomas  Wilson  was  killed  at  the  house  on  the  Hopkins 
place,  but  also  that  some  important  part  of  the  violent  en- 
counter took  place  in  the  sitting  room  next  to  the  room  where 
the  defendant  claims  to  have  been  asleep. 
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It  is  not  for  us  to  say  whether  we  think  that  the  defendant 
is  guilty,  and  nothing  said  here  is  to  be  taken  as  indicating 
any  opinion  on  the  question  of  his  actual  guilt.  We  do  hold 
that  if  the  jury  had  been  instructed  upon  the  law  concerning 
their  duty  to  consider  the  evidence  of  defendant's  previous 
good  character  as  a  part  of  the  evidence  upon  which  they 
were  to  determine  the  question  of  his  guilt  or  innocence,  such 
instruction  would  have  added  a  substantial  item  to  the  bal- 
ance in  defendant's  favor  and  might  have  changed  the  verdict. 
This  being  so,  the  case  is  one  where  the  right  of  defendant 
to  such  instruction  was  a  right  the  loss  of  which  materially 
affected  his  general  right  to  a  fair  and  lawful  trial. 

The  judgment  and  the  order  denying  a  new  trial  are  re- 
versed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ,  No.  1438.    Second  Appellate  Distriet.— December  17,  1913.] 

DANIEL  NEUHART,  Respondent,  v.  GEORGE  K.  PORTER 
COMPANY  (a  Corporation),  Appellant. 

Corporation — Authority  op  Manager — Employment  op  Broker. — A 
general  manager  of  a  corporation  has  express  authority  to  do  those 
things  onlj  which  are  ordin«rilj  customajy  and  usual  in  the  txans- 
action  of  its  business.  He  maj  have  also  ostensible  authority  to 
do  other  things  which  the  corporation  by  a  course  of  conduct  may 
hold  him  out  as  being  possessed  of;  but  that  condition  is  not  shown 
in  this  case  where  a  broker,  in  his  suit  against  a  corporation  for 
a  commdseion  alleged  to  have  been  earned  in  pro<^ring  a  purchaser 
of  its  stock  and  bonds,  contends  that  the  manager  employed  him 
for  that  purpose. 

Id.— Broker— Procurement  op  Opper — Aoceptanob  by  Principal. — 
In  this  action  by  a  broker  against  a  corporation  for  a  commission 
alleged  to  have  been  earned  in  procuring  a  purchaser  for  its  stock 
and  bonds,  it  is  held  that,  conceding  the  manager  of  the  corpora- 
tion had  authority  to  bind  it  in  the  matter  of  the  sale  of  the  stock 
and  bonds,  it  did  not,  through  much  officer,  accept  the  proposal 
made  to  it  through  the  broker,  the  broker  admitting  that  he  was 
not  employed  to  obtain  a  purchaser  at  a  price  fixed  but  at  such  a 
price  as  would  be  satisfactory  to  his  employer,  and  it  not  appear- 
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ing  that  tiie  broker  ever  obtained  a  binding  contract  from  his  pro- 
posed purchaser. 

fi). — Salb  of  Bonds — Affidavit  as  Showing  Acceptanoi. — A  mere 
recital  in  an  affidavit,  filed  bj  the  president  of  a  corporation  in  an 
action  to  enjoin  the  sale  of  the  stock  and  bonds  in  question,  that 
an  offer  of  two  hundred  thousand  dollars  had  been  obtained  for 
them  which  it  was  desirable  to  accept,  does  not  bind  the  corpora- 
tion at  an  acceptance  of  the  offer  of  the  broker's  client. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Z.  B.  West,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  P.  Boardman,  and  Ward  Chapman,  for  Appellant. 

Carter,  Kirby  ft  Henderson,  for  Respondent. 

JAMES,  J. — Plaintiff  alleged  in  his  complaint  that  on  or 
about  the  twenty-fifth  day  of  November,  1909,  he  was  em- 
ployed by  the  defendant  to  obtain  a  purchaser  for  certain 
corporate  bonds  and  stock  and  to  negotiate  a  sale  thereof  sub- 
ject to  defendant's  approval,  for  which  it  was  agreed  he  was 
to  receive  a  commission  of  one  per  cent  on  the  amount  of  the 
sale.  He  alleged  further  that  he  did  obtain  a  purchaser  who 
was  ready,  able,  and  willing  to  pay  the  sum  of  two  hundred 
thousand  dollars  for  said  stock  and  bonds  and  that  the  de- 
fendant agreed  to  accept  the  offer  and  to  consummate  the 
sale,  but  that  it  subsequently  refused  so  to  do,  and  sold  the 
property  to  persons  other  than  the  proposed  purchasers 
alleged  to  have  been  secured  by  plaintiff.  Defendant  ad- 
mitted by  its  answer  that  one  of  its  officers  had  agreed  with 
the  plaintiff  that  if  a  sale  of  the  stock  and  bonds  was  made 
to  a  buyer  found  by  plaintiff  for  a  price  satisfactory  to  de- 
fendant, a  conunission  of  one  per  cent  would  be  paid,  and 
admitted  that  the  plaintiff  had  informed  said  officer  that  he 
had  a  purchaser  who  was  able,  ready,  and  willing  to  pay  the 
sum  of  two  hundred  thousand  dollars  for  the  stock  and  bonds. 
It  was  denied  that  this  offer  was  ever  accepted,  and  it  was 
denied  that  plaintiff  did  procure  a  proposed  purchaser  who 
was  ready,  able,  and  willing  to  pay  the  price  mentioned.    The 
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answer  contained  other  matter  of  defense  not  necessary  to  be 
here  stated.  Upon  trial  being  had,  judgment  was  rendered 
in  favor  of  plaintiff  and  a  motion  for  a  new  trial  was  there- 
after denied.  Defendant  has  appealed  from  the  judgment 
and  from  the  order  denying  its  motion  for  a  new  trial. 

A  determination  of  this  appeal  rests  largely  upon  the  solu- 
tion of  two  questions,  to  wit :  1.  Whether  the  general  manager 
of  defendant  corporation  had  authority  to  bind  the  corpora- 
tion in  the  matter  of  the  sale  of  the  stock  and  bonds  in  ques- 
tion; 2.  Whether  conceding  that  such  authority  existed,  the 
corporation  did  through  such  officer  accept  the  proposal  made 
to  it  through  plaintiff  for  the  sale  of  the  stock  and  bonds  at 
the  price  of  two  hundred  thousand  dollars.  It  appears  reas- 
onably clear  from  all  the  evidence  that  the  defendant  was  a 
corporation  organized  for  the  purpose  of  more  conveniently 
handling  the  property  of  the  George  K.  Porter  estate,  which 
consisted  largely  of  agricultural  lands.  This  corporation  was 
organized  by  George  K.  Porter  during  his  lifetime,  and  the 
capital  stock  of  the  same  was  apportioned  in  equal  shares 
among  his  wife  and  two  children.  After  his  death  his  widow 
married  Fred  L.  Boruff,  who  at  the  time  of  the  transaction 
had  with  plaintiff  was  the  secretary  and  general  manager 
of  the  defendant  corporation.  The  defendant,  in  addition  to 
its  direct  ownership  in  lands,  possessed  one  hundred  and 
seventy-seven  bonds  of  the  San  Fernando  Mission  Land  Com- 
pany and  also  one  thousand  shares  of  stock  of  the  latter  cor- 
poration. On  the  twenty-sixth  day  of  August,  1909,  at  a 
meeting  of  the  board  of  directors,  a  resolution  was  adopted 
which  provided  in  part  as  follows:  ''Resolved,  that  Fred  L. 
Boruff,  the  manager  of  the  company,  is  hereby  authorized  and 
directed  to  put  all  the  alleged  properties  of  this  company, 
with  the  exception  of  the  home  place,  and  improvements 
thereon,  together  with  the  orchards  and  premises  surrounding 
the  same,  comprising  about  one  hundred  acres  of  land,  upon 
the  market  for  sale  upon  the  most  advantageous  terms  pos- 
sible ;  and  he  is  for  that  purpose  authorized  to  employ  agents 
to  enter  into  negotiations  with  any  prospective  buyers  and 
obtain  such  propositions  as  he  can,  both  for  the  sale  of  said 
ranch  property  and  also  for  the  stock  and  bonds  of  the  San 
Fernando  Mission  Land  Company,  and  submit  such  offers  or 
propositions  to  the  board  of  directors;  and  if  a  satisfactory 
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proposition  for  the  sale  of  any  of  said  property  is  obtained, 
the  president  and  secretary  are  authorized  to  consummate 
the  same  and  to  execute  the  papers  necessary  therefor."  It 
was  pursuant  to  this  authority  that  Mr.  Boruff,  the  general 
manager,  negotiated  with  plaintiff  for  the  purpose  of  selling 
the  stock  and  bonds. 

Plaintiff  in  his  testimony  stated  that  the  price  first  set  by 
Mr.  Boruff  was  the  sum  of  two  hundred  and  fifty  thousand 
dollars  for  the  stock  and  bonds,  and  that  upon  he  (plaintiff) 
remarking  that  he  could  not  get  that  price,  **Mr.  Boruff 
thought  he  would  take  $230,000,  and  I  told  him  that  was  im- 
possible, that  we  could  not  get  that  price  for  the  property. 
Then  Mr.  Boruff  and  I  had  several  interviews,  I  can't  just 
tell  how  many ;  .  .  .  Finally  Mr.  Boruff  spoke  about  he  would 
take  $215,000.  .  .  .  He  said  if  I  would  sell  them  for  $215,000 
he  would  increase  my  commission.  I  told  him  no,  that  that  was 
not  the  question  that  came  in ;  the  question  was  for  him  to  put 
a  price  that  I  could  deliver  the  bonds.  He  then  finally  spoke 
of  $210,000.  I  then  went  back  to  Mr.  Brand  and  told  him 
that  I  had  an  offer,  that  I  could  deliver  the  goods  for  $210,000, 
and  I  believe  he  then  made  the  offer  of  $200,000  for  the  prop- 
erty, both  the  stock  and  the  bonds.  Then  I  went  to  Mr. 
Boruff  and  told  him,  and  finally  Mr.  Boruff  agreed  to  take 
$205,000,  and  if  I  got  that  through  he  would  still  increase  my 
commission;  I  told  him  no,  the  regular  commission  was  one 
per  cent.  ...  I  went  to  Mr.  Brand  again,  and  he  refused 
to  give  them  any  more.  ...  I  then  went  down  to  Mr.  Boruff. 
.  .  .  We  discussed  it  pro  and  con,  and  finally  he  says,  'come 
on,  let  us  go  down  to  the  bank  and  see  how  much  we  owe 
on  it';  down  to  the  Security  Savings  Bank."  The  stock  and 
bonds  had  previously,  and  during  the  lifetime  of  George  K. 
Porter,  been  pledged  as  collateral  security  for  a  large  loan 
with  the  bank  named.  The  plaintiff  testified  that  after  he 
and  Boruff  reached  the  bank  the  interest  due  on  the  loan  was 
calculated,  and  that  Mr.  Boruff  asked  the  president  of  the 
bank  to  deliver  the  stock  and  bonds  to  a  certain  trust  company 
and  which  the  president  refused  to  do  until  he  had  consulted 
his  attorney,  for  the  reason  that  he  understood  that  there  was 
an  interest  of  a  minor  in  the  stock  and  bonds  about  which 
some  question  had  been  suggested.  Plaintiff  narrated  how 
talk  had  followed  between  himself,  Mr.  Boruff 's  attorney,  the  . 
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attorney  for  the  bank,  and  the  attorney  for  the  minor.  The 
result  was  that  in  the  course  of  two  or  three  days  an  action 
was  brought  on  behalf  of  the  minor  and  the  other  child  of 
George  K.  Porter,  who  was  then  of  age,  in  which  action  an 
injunction  was  secured  which  restrained  the  corporation  from 
making  any  sale  of  the  stock  and  bonds.  Within  about  thirty 
days  the  injunetional  order  was  modified  and  a  sale  of  the 
stock  and  bonds  was  made  for  a  sum  which  netted  the  cor- 
poration two  hundred  thousand  dollars,  the  purchasers  not 
being  the  ones  with  whom  plaintiff  had  had  his  negotiations. 
Plaintiff  made  no  claim  that  Mr.  Boruff  had  in  words  agreed 
to  accept  less  than  two  hundred  and  five  thousand  dollars  for 
the  stock  and  bonds,  and  he  also  admitted  that  he  had  refused 
to  inform  Boruff  as  to  who  his  prospective  purchaser  was. 
His  counsel  argue  that  the  action  of  Boruff  when  the  offer  of 
two  hundred  thousand  dollars  was  communicated  to  him  by 
plaintiff  amounted  to  an  acceptance  of  the  offer. 

First  taking  up  the  question  of  the  authority  of  the  general 
manager  to  bind  the  corporation :  Plaintiff  made  no  statement 
in  his  testimony  that  any  representations  were  made  by  Boruff 
as  to  the  powers  which  he  possessed  respecting  the  business  of 
the  corporation;  he  did  not  even  state  that  he  knew  that 
Boruff  was  the  general  manager  of  the  defendant  company. 
Throughout  his  testimony  he  referred  to  him  simply  as  *'Mr. 
Boruff."  He  made  no  claim  of  knowledge  of  any  transactions 
had  prior  to  that  time  wherein  similar  negotiations  had  been 
consummated  by  the  general  manager  without  protest  from 
the  corporation,  and  he  made  no  showing  that  the  general 
business  of  the  corporation  comprehended  the  sale  or  transfer 
of  stock  and  bonds  possessed  by  it.  In  fact,  it  may  be  said, 
judging  by  the  contents  of  the  affidavit  filed  by  the  president 
of  the  corporation  in  the  injunction  suit  matter,  that  the 
chief  and  ordinary  business  of  the  corporation  was  to  con- 
trol, manage,  and  operate  its  agricultural  lands.  It  seems 
that  the  debtors  of  the  corporation  to  whom  large  sums  were 
owing  had  pressed  for  payment,  and  the  corporation  had 
found  it  necessary  to  dispose  of  its  principal  properties  in 
order  to  satisfy  these  creditors.  There  was  owing  to  the 
bank  which  held  the  stock  and  bonds  as  collateral  security  a 
sum  of  money  in  excess  of  one  hundred  thousand  dollars.  In 
the  resolution  from  which  quotation  has  been  made,  and  in  fba 
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preliminary  portion  thereof  there  was  set  forth  the  reasons 
why  a  sale  of  the  property  was  desired  to  be  made.  A  gen- 
eral manager  of  a  corporation  has  express  authority  to  do  those 
things  only  which  are  ordinarily  customary  and  usual  in  the 
transaction  of  its  business.  He  may  have  also  ostensible  au- 
thority to  do  other  things  which  the  corporation  by  a  course 
of  conduct  may  hold  him  out  as  being  possessed  of,  but  that 
condition  is  not  shown  in  this  case,  as  has  been  before  noted. 
(Civ.  Code,  sees.  2317,  2319;  Thompson  on  Corporations,  2d 
ed.,  vol.  2,  sec.  1690,  et  seq.)  It  has  been  held  in  this  state 
that  the  president  of  a  corporation  has  no  power  merely  by 
virtue  of  his  office  to  buy  and  sell  the  property  of  the  corpora- 
tion. {Black  V.  Harrison  Home  Co.,  155  Cal.  121,  [99  Pac. 
494] ;  Alia  Silver  Min.  Co.  v.  Alta  Placer  Min,  Co,,  78  Cal. 
629,  [21  Pac.  373] ;  Northwestern  Packing  Co.  v.  Whitney, 
5  Cal.  App.  105,  [89  Pac.  981].) 

In  considering  whether  there  had  been  an  acceptance  by 
Boruflf  of  the  oflfer  made  by  plaintiff,  there  is  another  fact 
which  is  entitled  to  emphasis,  and  that  is,  that  the  plaintiff 
at  no  time  procured  an  offer  of  the  price  which  Boruff  stated 
to  him  he  desired  should  be  secured  for  the  stock  and  bonds. 
In  the  complaint  of  plaintiff  it  was  admitted  that  he  waa  not 
employed  to  obtain  a  purchaser  at  a  price  fixed,  but  such  a 
price  as  would  be  satisfactory  to  his  employer.  In  his  testi- 
mony he  admitted  that  he  never  did  obtain  an  offer  for  a 
price  of  any  amount  such  as  was  named  by  Boruff,  as  the  least 
price  named  by  the  latter  was  the  sum  of  two  hundred  and 
five  thousand  dollars.  Boruff 's  response  to  the  offer  of  two 
hundred  thousand  dollars  was :  **Let  us  go  to  the  bank  and  see 
how  much  we  owe."  Plaintiff  never  did  produce  his  pur- 
chaser before  Boruff,  nor  did  he  procure  any  deposit  of 
money  on  account  of  the  purchase  price,  and  he  refused  to 
tell  his  employer  who  the  proposed  purchaser  was.  He  never 
obtained  a  binding  contract  from  his  proposed  purchaser,  and 
therefore  could  not  present  to  his  employer  an  offer  of  con- 
tract which  upon  acceptance  would  have  been  binding  upon  the 
vendee.  Under  these  circumstances  the  evidence  did  not  justify 
the  trial  judge  in  determining  that  there  had  been  an  accept- 
ance, even  by  Boruff  of  the  offer  alleged  to  have  been  procure  d 
by  the  plaintiff.  The  claim  is  made  that,  because  in  the  affi- 
davit of  Kate  C.  Boruff|  the  president  of  the  corporation. 
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which  affidavit  was  filed  in  the  injunction  suit,  the  affiant  set 
out  that  an  offer  for  the  stock  and  bonds  of  two  hundred 
thousand  dollars  had  been  obtained  which  it  was  desirable  to 
accept,  such  admission  showed  an  acceptance  by  the  corpora- 
tion of  the  offer  of  plaintiff's  client,  and  amounted  to  a  waiver 
of  any  duty  resting  upon  plaintiff  to  produce  a  binding  offer 
from  his  proposed  purchaser,  or  to  produce  him  before  the 
other  contracting  parties.  The  statements  made  by  Kate  C. 
Boruff  in  her  affidavit,  if  they  could  be  given  the  effect  which 
respondent  claims  for  them,  could  not  be  binding  upon  the 
corporation.  She  did  not  set  out  in  her  affidavit  that  the 
directors  had  accepted  the  offer,  or  that  they  had  moved  in 
that  direction  and  would  have  consummated  such  act,  except 
for  the  interference  made  by  the  injunctional  order.  On  all 
of  these  points  it  seems  that  the  plaintiff  failed  to  sustain 
his  burden  by  the  proof  offered,  and  that  the  findings  of  the 
trial  judge  in  his  favor  are  without  sufficient  support  in  the 
evidence. 
For  the  reasons  given,  the  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  13,  1914. 


[Civ.  No.  1433.    Second  Appellate  District.— December  17,  1913.] 

JAMES  A.  BERNARD  et  al..  Appellants,  v.  A.  WEABER, 
as  City  Treasurer  of  the  City  of  Bakersfield,  Respondent. 

Appeal — Moot  Question — Improvement  Bonds — Befusal  to  Enjoin 
Issuance. — An  appeal  from  an  order  dissolving  an  injunction 
against  the  issuance  of  improvement  bonds  on  the  ground  of  their 
invalidity  will  be  dismissed,  where  pending  the  appeal  the  bonds  are 
issued,  since  a  decision  would  have  no  binding  authority  and  would 
not  affect  the  legal  rights  of  the  parties. 

Id. — Presumption  op  Issuance  op  Bonds — Pendency  op  ApPBiiL. — In 
such  case  where  the  complaint  alleges  that  the  city  treasurer  wiU, 
unlesa  restrained,  immediately  issue  the  bonds,  the  appellate  eourt 
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win  accept  tliis  allegation  as  true  and  assume  that  be  has  perf onned 
the  duty  imposed  upon  him  bj  law,  and  that  therefore  the  bonds 
were  issued  upon  the  dissolution  of  the  injunction  and  during  the 
pendency  of  the  appeal. 
L). — ^DEcnsioN  ON  Merits — Judgment  fob  CJosts. — In  such  case  the 
appellants  cannot  insist  upon  a  decision  upon  the  merits  by  reason 
of  the  fact  that  a  judgment  for  costs  was  rendered  against  them, 
where  it  appears  from  the  record  that  no  judgment  for  costs  in 
any  sum  was  rendered,  it  being  recited  therein  that  defendant  re- 
eoTer  costs  of  miit  amounting  to  the  sum  of  ....  dollars. 

APPEALS  from  a  judgment  of  dismissal  of  the  Superior 
Court  of  Kern  County  and  from  orders  refusing  to  issue  a 
preliminary  injunction  and  dissolving  a  restraining  order. 
J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Matthew  S.  Platz,  and  C.  E.  Arnold,  for  Appellants. 

Rollin  Laird,  J.  W.  Wiley,  and  S.  M.  Haskins,  for  Respond- 
ent. 

SHAW,  J. — Action  to  enjoin  the  issuance  of  street  im- 
provement bonds.  As  shown  by  the  complaint,  filed  June  7, 
1912,  the  board  of  trustees  of  the  city  of  Bakersfield  did,  on 
July  10,  1911,  adopt  a  resolution  of  intention  to  order  the 
improvement  of  certain  streets  in  said  city  according  to  plans 
and  specifications  prepared  therefor,  and  wherein  it  declared 
the  expense  of  the  improvements  should  be  chargeable  upon 
the  lots  and  lands  within  a  district  designated  as  **  Street  Dis- 
trict No.  1,"  the  exterior  boundaries  of  which  were  described 
therein.  It  was  also  declared  in  said  resolution  that  the 
board  of  trustees  found  upon  estimates  furnished  by  the  city 
engineer  that  the  cost  of  the  proposed  work  would  exceed 
fifty  cents  per  front  foot  along  each  line  of  the  streets  to  be 
improved,  and  pursuant  to  the  provisions  of  the  Street  Im- 
provement Act  determined  and  declared  that  serial  bonds 
should  be  issued  to  represent  all  assessments  made  for  the 
cost  of  said  work  where  the  same  amounted  to  the  sum  of 
twenty-five  dollars  or  more,  which  said  serial  bonds  it  was 
declared  * 'shall  extend  over  a  period  not  to  exceed  five  years 
from  their  date."    The  work  of  improving  the  streets  was 
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fully  performed  by  the  contractor  to  whom  award  of  con- 
tract therefor  was  made,  and  the  work  duly  accepted  by  the 
superintendent  of  streets,  who  thereafter  duly  made  and 
recorded  the  assessment  and  diagram,  as  required  by  law; 
and  on  the  eighth  day  of  May  the  superintendent  of  streets 
issued  and  delivered  to  the  contractor  a  warrant  whereby  he 
was  authorized  to  demand  and  receive  the  several  assess- 
ments so  made  for  the  cost  of  the  work,  and  wherein  it  was 
stated  that  "serial  bonds  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  extending  over  a  period  of  four 
years  from  and  after  the  2d  of  January,  next  succeeding  the 
date  of  said  bonds,  are  to  be  issued  to  represent  the  cost  and 
expense  of  the  work  described  in  the  assessment,  and  in  the 
manner  and  form  prescribed  by  law,  and  notice  is  hereby 
given  that  a  bond  in  such  series  will  issue  to  represent 
each  assessment  of  twenty-five  dollars  or  more  remaining  un- 
paid for  thirty  days  after  the  date  of  this  warrant,  or  five 
days  after  the  decision  of  the  board  of  trustees  of  this  city 
upon  appeal.*'  Plaintiffs  are  the  owners  of  the  lots  and 
parcels  of  land  described  in  the  complaint,  all  of  which  are 
situated  within  the  exterior  boundaries  of  the  improvement 
district  so  established,  and  the  assessment  against  each  of  said 
lots  and  parcels  of  land  amounts  to  over  twenty-five  dollars, 
none  of  which,  it  was  alleged,  had  been  or  would  be  paid.  It 
was  further  alleged  in  the  complaint  that  the  superintendent 
of  streets  was  about  to  certify  to  the  city  treasurer  of  said 
city  the  failure  of  plaintiffis  to  pay  said  assessments  within 
thirty  days  from  the  date  of  said  warrant,  to  wit:  May  8, 
1912;  and  that  the  defendant  as  ''city  treasurer  threatens 
and  is  about  to  and  will,  unless  restrained  by  the  order  of 
this  court,  immediately  issue  to  the  said  contractor,  his  agents 
or  assigns,  a  separate  bond  upon  each  parcel  or  lot  of  land 
contained  in  said  list,  for  the  amount  of  said  assessment  upon 
each  of  said  lots  or  parcels  of  land'';  and  that  said  bonds,  if 
issued,  will  constitute  a  cloud  upon  plaintiffs'  title.  The 
prayer  is  for  an  injunction  restraining  the  issuance  of  the 
bonds. 

Upon  the  filing  of  the  complaint,  on  June  7,  1912,  the  court 
issued  a  temporary  restraining  order  and  cited  defendant 
to  appear  and  show  cause  why  a  preliminary  injunction 
should  not  be  granted  as  prayed  for.    In  response  to  this 
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citation,  defendant  at  the  hearing  interposed  a  demurrer, 
which  was  by  the  court  sustained  and  an  order  made  dissolv- 
ing the  temporary  restraining  order  theretofore  issued,  and 
the  application  for  a  preliminary  injunction  denied.  Judg- 
ment of  dismissal  followed,  from  which,  and  the  orders  re- 
fusing to  issue  a  preliminary  injunction  and  dissolving  the 
restraining  order,  plaintiffs  appeal. 

Appellants  base  their  claim  for  reversal  upon  the  fact  that 
the  board  of  trustees  failed  to  fix  a  time  for  the  maturity  of 
the  bonds  proposed  to  be  issued  for  the  cost  of  the  work,  other 
than  to  declare  in  said  resolution  of  intention  and  throughout 
the  proceedings  that  they  should  **  extend  over  a  period  not 
to  exceed  five  years  from  their  date,**  but,  instead  of  so  do- 
ing, delegated  to  the  superintendent  of  streets  the  power  to 
fix.  such  time  over  which  the  bonds  should  extend,  and  that 
he,  the  superintendent,  in  the  exercise  of  his  discretion,  fixed 
such  time  as  about  four  and  one-half  years  from  their  date. 
Otherwise  the  legality  of  the  proceedings  is  conceded. 

Bespondent  has  filed  no  brief  going  to  the  merits  of  the 
controversy,  but  asks  that  the  appeal  be  dismissed  for  the 
reason  that  the  performance  of  the  act  which  was  sought  to 
be  enjoined, — namely :  the  issuance  and  delivery  of  the  bonds, 
has  been  performed;  hence  a  judgment  of  reversal  rendered 
by  this  court  could  afford  plaintiffs  no  relief.  If,  in  fact,  the 
city  treasurer  has  heretofore  issued  and  delivered  the  bonds, 
an  order  by  this  court  in  effect  re-establishing  the  restrain- 
ing order  and  issuing  a  writ  of  injunction  restraining  him 
from  doing  that  which  he  has  already  done,  would  be  an  idle 
and  frivolous  act,  since  such  decision  would  have  no  binding 
authority  and  would  not  affect  the  legal  rights  of  the  parties. 
{Matter  of  Manning,  139  N.  Y.  446,  [34  N.  E.  931] ;  Foster 
V.  Smith,  115  Cal.  611,  [47  Pac.  591] ;  Wright  v.  Board  of^ 
Public  Works,  163  Cal.  328,  [125  Pac.  353] ;  Ball  v.  Kehl,  87 
Cal.  505,  [25  Pac.  679] ;  Bradley  v.  Voorsanger,  143  Cal.  214, 
[76  Pac.  1031].) 

As  shown  by  the  complaint,  the  warrant  was  issued  and 
delivered  on  the  eighth  day  of  May,  and  recited  that  bonds 
representing  each  assessment  of  twenty-five  dollars  or  more 
unpaid  for  thirty  days  after  the  date  thereof  would  issue. 
The  complaint,  filed  on  June  7,  1912  (the  day  on  which  the 
thirty  days  after  the  issuance  of  the  warrant  expired),  al- 
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leged  that  the  superintendent  of  streets  was  about  to  certify 
to  the  city  treasurer  a  list  of  unpaid  assessments,  each  of 
which  amounted  to  more  than  twenty-five  dollars,  and  alleged 
that  the  city  treasurer  woidd,  unless  restrained,  immediately 
issue  said  bonds  to  the  contractor  or  his  agent.  We  must 
accept  this  allegation  as  true.  The  restraining  order  was 
dissolved  on  June  28,  1912,  since  which  time  the  defendant 
has  been  free  to  issue'the  bonds  which  it  was  alleged  he  would 
issue  unless  restrained.  We  must,  therefore,  assume  that,  as 
stated  in  the  complaint,  the  city  treasurer,  upon  dissolution 
of  the  restraining  order,  and  in  obedience  to  the  duty  im- 
posed upon  him  by  section  4  of  the  Street  Improvement  Act 
(Stats.  1911,  p.  1202),  whereby,  upon  receiving  from  the 
superintendent  of  streets  a  list  of  all  assessments  unpaid 
which  amounted  to  twenty-five  dollars  or  more,  he  was  re- 
quired to  thereupon  make  out,  sign,  and  issue  to  the  con- 
tractor, or  his  assigns,  a  separate  bond  representing  the  as- 
sessment against  each  lot  upon  which  the  assessment  remained 
unpaid,  did  so  issue  the  said  bonds;  and  this  regardless  of 
his  opinion  as  to  the  legality  of  the  proceedings.  It  is  pre- 
sumed that  public  officers  perform  their  duty,  and  it  was  the 
duty  of  the  city  treasurer  to  deliver  the  bonds.  Appellants 
insist  that  the  court  has  no  right  to  assume  a  change  in  the 
conditions  existing  on  June  7,  1912,  and  since  the  record 
shows  the  bonds  were  not  issued  at  the  time  of  filing  the  com- 
plaint, we  must,  upon  the  theory  that  a  condition  once  shown 
to  exist  continues,  assume  that  they  have  not  been  issued.  We 
cannot  indulge  in  such  presumption  against  the  allegations  of 
the  complaint,  for  it  was  therein  alleged  that  the  treasurer 
would  issue  the  bonds  unless  restrained;  and  it  is  further 
shown  by  the  record  that  he  was  not  so  restrained.  More- 
over, as  stated,  we  must  presume  that  as  a  public  officer  the 
treasurer  performed  the  duty  imposed  upon  him,  under  the 
provisions  of  section  4  of  the  Street  Improvement  Act  (Stats. 
1911,  p.  1202),  of  isstfing  the  bonds,  upon  the  superintendent 
of  streets  certifying  to  him  a  complete  list  of  unpaid  assess- 
ments, which  certification,  it  is  alleged  in  the  complaint,  the 
superintendent  of  streets  was  about  to  make,  as  required  by 
law  so  to  do. 

Appellants  further  insist  that  they  are  entitled  to  a  decision 
upon  the  merits  by  reason  of  the  fact  that  a  judgment  for 
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costs  was  rendered  against  them.  It  appears,  however,  from 
the  record  that  no  judgment  for  costs  in  any  sum  was  ren- 
dered, it  heing  recited  therein  that  defendant  recover  costs 

of  suit  amounting  to  the  sum  of dollars.     {Bradley  v. 

Voorsanger,  143  Cal:  214,  [76  Pac.  1031].) 

The  demands  upon  the  time  of  the  court  in  deciding  ques- 
tions affecting  actual  rights  of  litigants  are  too  pressing  to 
permit  of  its  discussing  moot  questions,  however  interesting 
they  may  be  from  an  academic  point  of  view. 

The  appeals  from  the  judgment  and  orders  are  dismissed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[av.  No.  1576.    SecoiKl  A^ppeUate  IMstrict.— December  19,  1913.] 

JOHN  P.  CONNELL,  Respondent,  v.  FORREST  J.  HARRIS. 

et  al.,  Appellants. 

KiOLiGKNCS — Collision  of  Automobile  with  Beab  End  of  Wagon— 
Absencx  of  Light  as  Bsquired  by  Obdinanoi — Admission  bt 
Pleading. — In  an  action  by  the  owner  of  an  automobile  for  dam- 
ages caused  to  it  bj  its  collision  with  the  rear  end  of  a  wagon 
loaded  with  heavy  timbers,  the  failure  of  the  defendant  to  deny 
the  existence  of  the  ordinance  alleged  by  the  complaint  to  exist 
and  to  require  the  drivers  of  vebides  in  the  night-time  to  display 
a  white  light  in  front  and  a  red  light  in  the  rear,  admits  the  exist- 
ence of  the  ordinance  and  renders  proof  thereof  unnecessary. 

Id. — Dbiveb  of  Wagon — Whtn  not  an  Independent  Contractor. — 
The  fact  that  the  owner  of  the  wagon  had,  at  the  time  of  the  colli- 
sion, left  the  Tehicle  and  turned  its  possession  oyer  to  a  third 
person  who  had  contracted  to  haul  the  timbers,  does  not  make  the 
latter  an  independent  contractor  and  relieve  the  owner  from  lia- 
bility on  account  of  the  accident,  where  the  owner  took  part  in 
placing  the  timbers  on  the  wagon,  rode  some  distance  thereon,  and 
assisted  in  placing  the  white  light  on  the  front  of  the  wagon. 

Id. — Independent  Contractor — Neougent  Use  of  Property — Lia- 
biutt  of  Owner. — The  owner  of  property  i«  not  responsible  for 
negligenc<e  in  the  use  of  that  property  by  an  independent  con- 
tractor to  whose  possession  it  has  been  surrendered  for  some  law- 
ful purpose. 
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Id.  —  What  CJonstitutbs  Independent  Contbactob  —  Betention  of 
Control  by  Employer. — In  order  to  constitute  such  third  person 
an  independent  contractor,  it  is  necessary  that  he  shall  have  control 
of  the  manner  in  which  the  contract  work  ehall  be  done  and  be 
responsible  only  for  the  reeulta  of  the  work.  If  the  employer  re 
taine  the  right  to  direct  the  manner  in  which  the  work  shall  be 
done,  the  employed  person  becomes  his  servant  and  the  employer 
remains  responsible  for  negligence  of  the  servant. 

L). — ^Violation  of  Ordinance — Negligence  per  se. — The  violator  of  a 
local  ordinance  is  guilty  of  negligence  per  ae,  if  inch  violation  con- 
tributes proximately  to  an  accident. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Edgar  T.  Zook,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
Eendrick  &  Ardis,  for  Appellants. 
B.  L.  Horton,  for  Respondent. 

CONREY,  P.  J.— The  defendants  appeal  from  the  judg- 
ment and  from  an  order  denying  their  motion  for  a  new  trial. 

The  plaintiff  brought  this  action  to  recover  damages  for 
injuries  caused  to  his  automobile  in  a  collision  with  the  rear 
end  of  a  wagon  belonging  to  defendants.  The  collision  oc- 
curred at  night  on  the  Washington  Street  Boulevard  in  the 
county  of  Los  Angeles  while  both  vehicles  were  going  westerly 
from  Los  Angeles  and  toward  Santa  Monica.  The  wagon  of 
the  defendants,  loaded  with  heavy  timbers,  carried  no  light, 
except  a  white  light  attached  to  said  timbers.  According  to 
the  allegations  of  the  complaint,  which  are  not  denied  in  the 
answer  of  the  defendants,  an  ordinance  of  the  county  of  Los 
Angeles  in  force  at  the  time  of  the  accident  provided  that  it 
was  unlawful  for  any  person  to  drive  any  vehicle  upon  any 
highway  or  public  place  during  the  period  from  one  hour 
after  sunset  to  one  hour  before  sunrise,  without  having  at- 
tached to  the  left  side  of  such  vehicle  **a  lamp  showing  a 
white  light  visible  in  the  direction  toward  which  said  vehicle 
is  proceeding  and  a  red  light  visible  in  the  reverse  direction, 
or  unless  there  is  attached  to  the  front  of  such  vehicle  a  lamp 
showing  a  white  light  visible  in  the  direction  toward  which 
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said  vehicle  is  proceeding  and  also  a  lamp  attached  to  the 
rear  of  said  vehicle  showing  a  red  light  visible  in  the  reverse 
direction.'* 

It  is  alleged  in  the  complaint  that  the  defendants  at  said 
time  did  not  have  "any  light  of  any  kind  or  character  upon 
the  rear  part  or  portion  of  said  wagon  as  required  by  a  cer- 
tain ordinance  of  the  county  of  Los  Angeles  hereinafter  re- 
ferred to,  by  reason  of  which  negligence  on  the  part  of  said 
defendant"  the  injuries  described  were  caused.  The  evidence 
shows  that  the  plaintiff's  driver  was  misled  by  the  white 
light  on  the  rear  of  the  wagon  of  the  defendants,  as  well  as 
by  the  absence  of  any  red  light.  According  to  the  ordinance, 
a  white  light  indicated  an  approaching  vehicle,  whereas  a  red 
light  would  have  truly  indicated  that  the  vehicle  was  moving 
westerly.  This  was  especially  important  not  only  as  showing 
the  direction  in  which  the  wagon  was  moving,  but  also  as 
indicating  which  side  of  the  road  it  was  entitled  to  use. 

The  wagon  was  the  property  of  defendants,  but  they  denied 
that  at  the  time  of  the  collision  it  was  in  their  possession  or 
under  their  control.  They  had  bought  these  timbers  in  Los 
Angeles.  Then  they  had  approached  one  Olivares,  a  teamster, 
and  agreed  with  him  that  he  should  haul  the  timbers  to  Santa 
Monica  for  six  dollars.  As  the  wagon  of  Olivares  was  too 
small  to  properly  carry  the  timbers,  a  larger  wagon  of  the 
defendants  was  used,  together  with  the  horses  of  Olivares. 
The  defendant  Albert  Harris  went  with  Olivares  and  showed 
him  the  way  to  the  yards  where  the  timbers  were  and  helped 
to  load  them  and  then  rode  with  Olivares  for  some  distance 
out  Washington  Street.  Olivares  testified  as  follows:  *' Har- 
ris rode  a  ways,  then  took  the  car  and  went  home.  When  he 
left  he  told  me  to  take  the  timbers  home,  and  I  took  them 
there  because  he  told  me  so."  Harris  and  Olivares  acted  to- 
gether in  procuring  the  white-light  lantern  and  fastening  it 
to  the  timbers. 

Counsel  for  defendants,  after  firet  arguing  that  there  is 
not  in  the  complaint  any  sufficient  allegation  of  negligence, 
next  contend  that  if  the  alleged  failure  to  have  such  lights  as 
were  required  by  the  ordinance  did  constitute  negligence,  the 
proof  failed  because  the  plaintiff  did  not  introduce  any  evi- 
dence of  the  existence  of  the  ordinance.  To  this  the  plain- 
tiff's counsel  responds  that  the  pleading  of  Uie  ordinance 
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was  a  material  part  of  his  caiise  of  action,  and  that  in  the 
absence  of  an  issue  raised  by  denial  it  was  not  necessary  to 
offer  evidence  to  prove  the  ordinance.  It  is  a  fact  that  the 
answer  on  file  contains  no  denial  of  the  existence  of  the  ordi- 
nance. On  this  part  of  their  case  the  defendants  rely  on  the 
decision  in  Cragg  v.  Los  Angeles  Trust  Co,,  154  Cal.  663, 
669,  [16  Ann.  Cas.  1061,  98  Pac.  1063].  In  that  case  the 
plaintiff  having  been  injured  in  an  elevator  belonging  to  de- 
fendant company,  charged  the  defendant  with  negligence  in 
having  placed  said  elevator  in  charge  of  an  incompetent  em- 
ployee. The  complaint  did  not  plead  the  existence  of  any 
ordinance,  but  the  plaintiff  introduced  in  evidence  a  certain 
ordinance  of  the  city  of  Los  Angeles  making  it  unlawful  for 
any  one  to  operate  any  such  elevator  as  that  of  the  defendant, 
unless  licensed  to  do  so;  and  also  proved  that  the  boy  in 
charge  of  the  elevator  was  not  licensed. 

In  the  decision  above  mentioned  the  supreme  court  in  ruling 
that  the  ordinance  was  properly  admitted  in  evidence,  said: 
**The  cause  of  action  here  alleged  was  not  a  violation  of  the 
ordinance,  but  the  negligence  of  the  defendant,  and  the  ordi- 
nance was  simply  evidence  offered  to  show  such  negligence. 
Under  our  system  of  pleading,  it  is  both  unnecessary  and 
improper  to  plead  the  evidence  relied  on  to  establish  the  ulti- 
mate facts  essential  to  a  cause  of  action."  It  was  further 
stated,  following  a  Missouri  decision,  that  where  the  suit  is 
based  on  an  ordinance  it  should  be  pleaded,  but  that  where 
the  ordinance  is  merely  sought  to  be  introduced  as  an  evi- 
dentiary fact,  it  need  not  be  pleaded,  since  it  is  necessary  to 
plead  only  the  ultimate  and  substantial  facts  necessary  to 
state  the  cause  of  action.  The  court  further  says:  **Some  of 
the  cases  cited  by  counsel  for  defendant  were  cases  where  it 
was  not  attempted  to  allege  any  negligence  other  than  the 
violation  of  an  ordinance,  and  the  ordinance  was  not  well 
pleaded.  If  the  allegation  as  to  the  ordinance  was  stricken 
out,  nothing  remained  to  show  negligence.  Of  these,  Lake 
Erie  &  W.  R.  Co.  V.  MikeseU,  23  Ind.  App.  395,  [55  N.  B. 
488],  is  an  example.  In  such  cases  it  is  held  that  the  ordi- 
nance must  be  properly  pleaded,  and  that  the  complaint 
should  also  aver  that  the  ordinance  was  in  force  at  the  time 
of  the  occurrence  of  the  act  complained  of.  Such  ruling 
does  not  appear  to  us  to  be  inconsistent  with  our  conclusion." 
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The  Indiana  case  was  one  where  the  defendant  was  charged 
with  negligence  in  running  its  train  in  a  manner  constituting 
a  violation  of  an  ordinance  passed  some  eight  years  before. 
It  was  held  that  the  complaint  was  defective  in  that  it  did 
not  show  that  the  ordinance  was  in  force  at  the  time  of  the 
accident  there  in  question.  It  was  taken  for  gi*anted,  how- 
ever, that  negligence  can  be  pleaded  as  consisting  in  the  vio- 
lation of  an  existing  ordinance,  where  such  negligence  was  a 
proximate  cause  of  the  injury. 

Our  attention  has  not  been  called  to  any  decision  other  than 
Cragg  v.  Los  Angeles  Trust  Co,,  154  Cal.  663,  [16  Ann.  Cas. 
1061,  98  Pac.  1063],  as  authority  for  the  proposition  that 
negligence  cannot  be  specially  predicated  upon  the  violation 
of  an  ordinance,  and  we  see  no  substantial  reason  why  it  may 
not  be  done.  Our  conclusion  is  that  the  failure  of  defend- 
ants to  deny  the  existence  of  said  ordinance  admitted  the 
fact  of  its  existence  and  evidence  thereof  was  not  necessary. 
It  may  be  noted  here  that  the  complaint  in  this  action  spe- 
cifically alleges  that  said  ordinance  was  in  full  force  and 
effect  at  the  time  of  the  accident.  **It  is  the  settled  rule  in 
this  state,  under  the  doctrine  of  the  Califomian  cases  above 
cited,  that  the  violator  of  a  local  ordinance  is  guilty  of  negli- 
gence per  se,  if  such  violation  contributes  proximately  to  the 
accident."  (Stein  v.  United  Railroads,  159  Cal.  368,  372, 
[113  Pac.  663].) 

The  defendants  contend  that  they  were  not  in  possession  of 
the  wagon  or  timbers  at  the  time  that  the  injuries  to  plain- 
tiff's automobile  were  received.  We  concede  the  general  doc- 
trine stated  by  defendant's  counsel,  that  the  owner  of  prop- 
erty is  not  responsible  for  negligence  in  the  use  of  that  prop- 
erty by  an  independent  contractor  to  whose  possession  it  has 
been  surrendered  for  some  lawful  purpose.  In  order  to  con- 
stitute such  third  person  an  independent  contractor  it  is 
necessary  that  he  shall  have  control  of  the  manner  in  which 
the  contract  work  shall  be  done  and  be  responsible  only  for 
the  results  of  the  work.  If  the  employer  retains  the  right 
to  direct  the  manner  in  which  the  work  shall  be  done,  the 
employed  person  becomes  his  servant  and  the  employer  re- 
mains responsible  for  negligence  of  the  servant.  Upon  the 
facts  above  stated  we  conclude  that  the  defendants,  after 
making  their  contract  with  Olivares,  retained  some  control 
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over  the  manner  in  which  he  should  do  the  work.  Albert 
Harris  went  with  the  driver  and  directed  in  which  way  he 
should  go  to  the  yard.  He  personally  took  part  in  placing 
the  timbers  on  the  wagon.  He  was  still  riding  on  the  wagon 
after  it  was  started  for  Santa  Monica  and  after  the  night 
was  so  far  advanced  that  a  light  became  necessary.  He  per- 
sonally procured  the  white  light  and  assisted  in  placing  it  on 
the  wagon.  The  mere  fact  that  he  left  the  wagon  and  told 
Olivares  to  drive  on  to  Santa  Monica  alone,  is  not  sufficient 
to  relieve  the  defendants  from  their  responsibility.  A  similar 
question  arose  in  Majors  v.  Connor,  162  Cal.  131,  [121  Pac. 
371],  where  the  supreme  court  said:  *'Even  if  the  agreement 
as  originally  made  could  be  considered  as  one  whereby  Majors 
became  an  independent  contractor,  nevertheless,  Connor  by 
assuming  to  direct  the  work  either  personally  or  through  his 
foreman,  took  the  responsibility  upon  himself  and  his  co- 
defendant  which  might  have  rested  otherwise  upon  plaintiff." 
And  the  court  cites  1  Thompson  on  Negligence,  section  658, 
where  that  author  says:  *'If  the  proprietor  interferes  with 
the  work  of  the  contractor,  and  directs  a  particular  thing  to 
be  done,  from  which  injury  results,  obviously  he  will  be  liable, 
for  it  is  his  own  personal  act." 

Finally,  the  superior  court  found  upon  the  evidence  that 
the  violation  of  the  alleged  ordinance  was  the  proximate  cause 
of  the  injury  in  this  case,  and  that  the  injuries  were  not 
caused  by  the  negligence  of  plaintiff.  We  think  the  evidence 
adequately  supports  those  findings. 

The  judgment  and  the  order  denying  a  new  trial  are 
affirmed, 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  15,  1914. 
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[Civ.  No.  1430.    Second  Appellate  District. — December  20,  1913.] 

THOMAS  LAWYER,  Respondent,  v.  LOS  ANGELES 
PACIFIC  COMPANY  (a  Corporation),  Appellant. 

Electric  Railway — Person.  Walking  Between  Tracks — Collision 
With  Cab  on  Wrong  Track — Contributory  Negligence. — ^Where 
a  pers(m  who  is  walking  in  a  public  street  follows  a  pathway,  used 
by  pedestrians,  between  the  tracks  of  an  intemrban  electric  rail- 
way, and,  on  the  approach  of  a  car  from  the  rear,  steps  upon  the 
south  track  under  the  mistaken  belief  that  the  car  is,  according  to 
custom,  running  on  the  north  track,  and  is  struck  by  the  car,  which 
is  running  at  a  high  and  unusual  rate  of  speed,  without  blowing 
the  whistle  or  sounding  the  bell,  he  cannot,  aa  a  matter  of  law,  be 
held  negligeiLt. 

Id. — Action  fob  Injuries — Preponderance  or  Evidence — Instruc- 
tion to  Jury. — An  instruction  to  the  jury  in  an  action  for  the 
injuries  sustained  by  such  pedestrian  that  "the  afKrmatiTe  of  the 
issue  must  be  prored,  and  when  the  eyidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of  evidence. 
The  weight  of  evidence,  or  preponderance  of  probability,  is  suffi- 
cient to  establish  a  fact  in  a  civil  case,  and  this  is  a  civil  case,"  is 
not  erroneous  in  stating  that  the  preponderance  of  probability  is 
sufficient  to  establish  a  fact  in  a  civil  case. 

Id. — Evidence — ^Power  to  Produce  More  Satispactory  Proofs — Er- 
roneous Instruction  —  Harmless  Error. —  In  such  action  an 
instruction  to  the  jury  that  ''the  evidence  is  to  be  esptimated  not 
only  by  its  own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  within  the  power  of  one  side  to  produce 'and  of  the 
other  to  contradict,  and  therefore  if  weaker  and  less  satisfactory 
evidence  is  offered,  when  it  appears  that  stronger  and  more  satis- 
factory was  within  the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust,"  though  erroneous,  wheai  there  is 
no  showing  that  the  party  against  whom  it  is  directed  has  failed 
to  produce  his  strongest  evidence,  does  not  affect  his  substantial 
rights. 

Id. — Sounding  of  Bell  or  Whistle — Questions  to  Witness  Regabd- 
ING. — Where  a  witness  in  such  an  action,  who  was  on  the  car,  testi- 
fies that  she  heard  no  sound  of  bell  or  whistle  as  the  car  approached 
the  place  of  collision,  it  is  proper  to  ask  her  if  there  was  anything 
to  prevent  her  from  hearing  such  sound  if  it  had  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Gavin  W.  Craig,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  R,  C.  Gortner,  Frank  Karr,  Gurney  E. 
Newlin,  and  W.  R.  Millar,  for  Appellant. 

Flint,  Gray  &  Barker,  for  Respondent.  ' 

SHAW,  J. — Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  as  a  result  of  defendant's 
negligence. 

Judgment  for  plaintiff  was  entered  in  accordance  with  the 
verdict  of  a  jury.  Defendant  appeals  from  the  judgment, 
and  from  an  order  denying  its  motion  for  a  new  trial. 

Defendant  concedes  that  it  was  negligent,  but  as  a  defense 
alleges  that  plaintiff  was  guilty  of  contributory  negligence, 
without  which  the  collision  wherein  he  received  the  injuries 
would  not  have  occurred.  The  court  instructed  the  jury  to 
the  effect  that,  if  plaintiff  was  guilty  of  negligence  which, 
together  with  defendant's  negligence,  contributed  directly  or 
proximately  to  his  injuries,  then,  notwithstanding  defendant's 
negligence,  he  could  not  recover.  Appellant  insists  that  the 
jury  in  rendering  a  verdict  for  plaintiff  disregarded  this  in- 
struction, for  the  reason  that  the  evidence  by  an  overwhelming 
preponderance  thereof  shows  that  his  injuries  were  the  result 
of  his  own  negligence. 

The  evidence  tends  to  prove  the  following  facts :  At  the  time 
in  question  defendant  owned  and  operated  an  interurban  line 
of  double-track,  electric  railway,  extending  westerly  along 
Santa  Monica  Avenue  from  the  city  of  Los  Angeles  to  points 
west  of  Los  Angeles.  The  north  track  was  generally  used  by 
defendant  in  operating  its  cars  westerly  and  the  east-bound 
cars  operated  on  the  south  track.  On  February  17,  1909, 
plaintiff  was  a  passenger  on  one  of  defendant's  cars  running 
on  the  north  track  from  a  point  east  of  Vermont  Avenue, 
where,  at  about  7 :30  p.  m.,  he  got  off  the  car  with  the  inten- 
tion of  walking  thence  along  Santa  Monica  Avenue  to  his 
home,  eight  blocks  farther  west.  As  far  as  it  extended,  which 
was  four  blocks,  he  used  the  sidewalk  on  the  south  side  of 
said  avenue,  and  used  the  roadway  south  of  defendant's  tracks 
for  a  distance  of  one  hundred  and  fifty  feet  and  then  fol- 
lowed a  path  used  by  pedestrians,  which  path  crossed  defend- 
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ant's  south  track  and  meandered  between  the  double  tracks, 
on  either  side  of  which  space  separating  these  tracks  poles 
were  set  alternately  for  the  purpose  of  supporting  the  trolley 
wire.  It  was  quite  muddy,  to  avoid  which  plaintiff,  who  had 
many  times  traveled  thereon,  followed  this  path  which  was 
used  generally  by  pedestrians  traveling  along  this  part  of 
the  avenue.  The  car  from  which  plaintiff  got  off  at  Vermont 
Avenue  proceeded  on  its  way  westerly  to  a  point  several 
blocks  west  of  the  place  where  it  collided  with  plaintiff, 
when,  owing  to  the  fact  that  the  north  track  upon  which  it 
was  running  was  obstructed,  it  was  ordered  back  to  a  point 
east  of  Vermont  Avenue,  known  as  Melrose  Junction,  at  which 
there  is  a  cross-over,  by  means  whereof  it  was  switched  to 
the  south  or  east-bound  track,  over  which  it  in  the  usual 
manner  'proceeded  west  again.  When  plaintiff  left  the  side- 
walk some  four  blocks  west  of  Vermont  Avenue,  he  looked 
back  and  saw  a  light  there,  but  could  not  tell  whether  or  not 
it  was  the  headlight  of  a  car.  After  plaintiff  had  crossed  to 
the  path  between  the  tracks  and  walked  about  thirty  feet  he 
saw  in  front  of  him  the  reflection  of  a  dim  light  projected 
from  the  rear  and  oscillating  on  the  north  track  and  ground, 
and  about  the  same  time  heard  a  rumbling  noise.  After  first 
seeing  this  reflected  light  he  walked  some  ten  feet,  being 
near  the  north  rail  of  th^  south  track,  when  upon  turning 
around  he  saw  the  car  on  the  south  track  at  a  distance  from 
him  of  some  ten  feet.  He  jumped  toward  the  north  track  to 
escape  this  car,  but  was  struck  and  suffered  the  injuries  for 
which  he  claims  damages. 

Plaintiff  had  often  traveled  back  and  forth  from  his  home 
along  this  path  and  roadway,  and  knew  that  it  was  defend- 
ant's custom  to  operate  its  west-bound  cars  on  the  north  track. 
When  picked  up  after  the  collision  he  said:  **I  didn't  think 
the  car  was  on  the  south  track,  as  it  was  the  one  I  used  in 
walking  home  every  night."  The  car  after  being  switched 
to  the  south  track  was  behind  its  schedule,  and  thence  until 
it  struck  plaintiff  was  operated  at  a  high  and  unusual  rate 
of  speed,  without  blowing  the  whistle  or  sounding  the  bell, 
other  than  on  crossing  Vermont  Avenue  some  four  blocks 
away.  It  is  conceded  that,  notwithstanding  its  custom,  de- 
fendant had  the  right  to  operate  the  car  on  Uie  south  track. 

%Z  Cftl.  App.- 
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This  evidence  is  substantially  the  same  as  that  offered  by 
plaintiff  upon  a  former  trial  of  the  case,  wherein  defend- 
ant's motion  for  a  nonsuit  was  granted  and  which  on  appeal 
from  the  judgment  was  by  the  supreme  court  reversed. 
{Lauryer  v.  Los  Angeles  Pacific  Co.,  161  Cal.  53,  [118  Pac. 
237].)  Measured  by  the  rule  there  stated,  and  upon  the 
authority  of  that  opinion  and  the  cases  therein  cited,  it  is 
clear  that  the  evidence  presents  a  case  where,  interpreting 
it  most  favorably  to  defendant,  reasonable  minds  might  draw 
different  conclusions  upon  the  question  as  to  whether  or  not 
the  acts  of  plaintiff  under  all  of  the  circumstances  constituted 
negligence.  It  cannot,  therefore,  be  said  as  a  matter  of  law 
that  plaintiff  was  negligent.  Waiving  what  was  said  by  the 
supreme  court  in  the  opinion  referred  to,  the  evidence,  in  our 
judgment,  falls  far  short  of  establishing  want  of  due  care  on 
the  part  of  plaintiff. 

The  court  instructed  the  jury  that  **the  affirmative  of  the 
issue  must  be  proved  and  when  the  evidence  is  contradictory 
the  decision  must  be  made  according  to  the  preponderance  of 
evidence.  The  weight  of  evidence,  or  preponderance  of  prob- 
ability, is  sufficient  to  establish  a  fact  in  a  civil  case,  and  this 
is  a  civil  case."  Appellant  insists  that  the  court  erred  in 
stating  that  the  preponderance  of  probability  is  sufScient  to 
establish  a  fact  in  a  civil  case.  Ta  support  of  this  conten- 
tion, its  counsel  cite  several  criminal  cases  wherein  the  giving 
of  similar  instructions  has  been  disapproved.  What  is  said 
in  those  cases  is  not  in  point,  for  the  reason  that  the  rule 
with  reference  to  the  effect  of  evidence  in  a  criminal  case  is 
very  different  from  that  which  is  applicable  to  a  civil  case. 
In  the  former  guilt  must  be  established  beyond  a  reasonable 
doubt,  whereas  in  the  latter  the  decision  must  be  made  ac- 
cording to  the  preponderance  of  evidence.  (Code  Civ.  Proc., 
sec.  2061,  subd.  5.)  While  the  court  might  very  well  have 
omitted  the  second  sentence  contained  in  said  instruction, 
nevertheless,  the  use  of  the  term  **  preponderance  of  prob- 
ability," as  synonymous  with  the  weight  of  evidence,  has  re- 
ceived the  sanction  of  the  supreme  court  of  this  state.  (Mur- 
phy V.  Waierhouse,  113  Cal.  467,  [54  Am.  St.  Rep.  365,  45 
Pac.  866] ;  Hutson  v.  Southern  Cal  R.  Co.,  150  Cal.  705,  [89 
Pac.  1093].)  We  are  therefore  constrained  to  hold  that  the 
giving  of  said  instruction  was  not  error. 
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Complaint  is  next  made  that  the  court  erred  in  instructing 
the  jury  that  **the  evidence  is  to  be  estimated  not  only  by 
its  own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  within  the  power  of  one  side  to  produce  and  of 
the  other  to  contradict  and,  therefore,  if  weaker  and  less 
satisfactory  evidence  is  offered,  when  it  appears  that  stronger 
and  more  satisfactory  was  within  the  power  of  the  party,  the 
evidence  offered  should  be  viewed  with  distrust."  The  record 
discloses  no  occasion  for  the  giving  of  this  instruction.  It 
was  not  shown  that  the  evidence  offered  by  defendant  was 
weaker  or  less  satisfactory  than  other  evidence  which  it  might 
have  produced;  nor  did  it  appear  that  it  was  within  its  power 
to  produce  stronger  and  more  satisfactory  evidence.  The 
fact,  as  claimed  by  respondent,  that  defendant  knew  the 
names  and  addresses  of  persons  who  were  at  the  time  passen- 
gers on  the  car  and  who  were  not  called  as  witnesses,  did 
not  tend  to  prove  that  had  they  been  called  their  testimony 
would  have  been  other  than  cumulative,  or  that  it  would  have 
been  more  satisfactory  in  support  of  defendant's  contention, 
than  was  the  evidence  of  witnesses  produced  on  its  behalf. 
Presumably,  defendant  offered  the  strongest  evidence  within 
its  power  to  produce.  Plaintiff's  real  complaint  is  that  had 
these  persons  been  called  their  testimony  might  have  been  less 
favorable  to  defendant  than  was  the  evidence  of  those  who 
testified.  Conceding  this  to  be  true,  we  know  of  no  law  re- 
quiring a  litigant  to  call  a  hostile  witness  for  the  benefit  of 
his  opponent.  What  was  said  by  Presiding  Justice  Gray  in 
the  case  of  Wood  v.  Los  Angeles  Traction  Co.,  1  Cal.  App. 
474,  [82  Pac.  547],  is  particularly  applicable  to  the  facts  of 
this  case.  There  a  physician  in  the  employ  of  defendant, 
who  had  attended  the  plaintiff,  was  called  as  a  witness  for 
the  former,  but  defendant  did  not  call  two  other  physicians 
who  attended  plaintiff.  In  holding  that  the  court  did  not 
err  in  refusing  to  instruct  the  jury  as  provided  by  subdi- 
visions 6  and  7  of  section  2061  of  the  Code  of  Civil  Procedure, 
the  learned  justice  said : ' '  This  is  not  a  case  of  the  suppression 
of  any  evidence,  .  .  .  Nor  is  it  a  case  of  the  offering  of 
weaker  and  less  satisfactory  evidence  when  it  appeared  that 
stronger  evidence  was  within  the  power  of  the  party." 

Since,  however,  the  jury  were  instructed  to  view  with  dis- 
trust the  evidence  offered  only  in  case  it  appeared  to  be  within 
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the  power  of  the  party  offering  it  to  produce  stronger  and 
more  satisfactory  evidence  than  that  offered,  and  there  was 
no  evidence  tending  to  show  such  fact,  it  is  apparent  that 
defendant's  substantial  rights  were  not  affected  by  the  error 
in  giving  the  instruction.  In  other  words,  there  was  no  evi- 
dence tending  to  prove  the  existence  of  the  conditions  under 
which  the  jury  were  told  to  distrust  the  testimony.  {Brown 
V.  Sharp-Hauser  Contracting  Co.,  159  Cal.  89,  [112  Pac.  874]. 
See,  also:  People  v.  Moran,  144  Cal.  48,  63,  [77  Pac  777] ; 
People  V.  Wardrip,  141  Cal.  229,  [74  Pac.  744].)  We  there- 
fore  hold,  that  notwithstanding  the  court  erred  in  giving 
the  instruction,  such  error  was  without  prejudice  to  defend- 
ant's rights. 

One  of  the  issues  presented  by  the  pleadings  was  whether 
or  not  any  warning  by  blowing  the  whistle  or  ringing  the  bell 
was  given  as  the  ear  approached  the  place  where  the  collision 
occurred.  A  witness  called  on  behalf  of  plaintiff,  and  who 
was  sitting  on  the  front  seat  next  the  motorman,  was  asked: 
**Now,  as  you  approached  Mr.  Lawyer  did  the  bell  or  whistle 
sound  on  the  cart"  to  which  defendant's  objection  that  it 
called  for  a  conclusion  was  overruled,  and  she  answered:  **It 
did  not."  Thereupon  she  was  asked:  *'Was  there  anything 
to  prevent  your  hearing  the  sound  of  that  bell  or  whistle,  if 
there  had  been  one  made,  sitting  where  you  were!"  to  which 
like  objection  was  made  and  by  the  court  overruled.  This 
last  ruling  only  is  assigned  as  error.  The  answer  called  for 
by  the  first  question  was  one  of  the  issues  submitted  by  the 
pleadings  to  the  jury,  and  the  purpose  of  the  question  was 
to  elicit  evidence  from  .which  the  jury  could  determine  the 
ultimate  fact  in  issue.  If  the  witness  occupying  the  position 
on  the  car  as  stated,  heard  no  sound  of  bell  or  whistle,  such 
fact,  in  the  absence  of  some  reason,  such  as  deafness,  would 
be  evidence  that  no  warning  was  given.  Assuming  the  first 
question,  to  which  no  objection  is  here  urged,  the  equivalent 
of  whether  she  heard  the  sound  of  bell  or  whistle,  the  second 
question,  since  she  did  not  hear  it,  was  proper  as  showing 
whether,  had  there  been  such  sound,  there  was  anything  to 
prevent  her  from  hearing  it.  However  this  may  be,  the 
alleged  error  was  immaterial  in  that  in  no  event  could  the 
ruling  have  affected  the  verdict  of  the  jury.    What  is  said 
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under  this  head  is  equally  applicable  to  similar  rulings  as  to 
questions  propounded  to  other  witnesses. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  aflRrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  February  18,  1914. 


[CSt.  No.  1122.     Third  Appellate  District.— D^ember  20,  1913.] 

THOMAS  A.  EOSEBERRT,  Respondent,  v.  RICHARD  B. 
CLARK,  Appellant. 

Wateb-biohts — Speings  and  Stream — Parol  Grant — Adverse  Usee, 
In  this  action  to  restrain  the  defendant  from  interfering  with  the 
plaintiff's  use  of  water  from  a  stream  formed  by  springs  situated 
on  the  defen<dant's  land,  the  eridence  shows  a  parol  grant  to  thu 
plaintiff  to  appropriate  the  water,  followed  by  all  the  elements  of 
adverse  use  under  elaim  of  right  for  more  than  the  statutory  period. 

Id. — Prescriptive  Bight  to  Water — Injunction  to  Protect.— If  the 
plaintiff  in  such  ease,  with  the  knowledge  and  acquiescence  of  the 
defendant  who  owns  the  land  on  which  the  springs  are  situated 
end  who  had  the  prior  right  to  the  water,  constructed  a  dam  and 
appropriated  the  water  of  the  stream  notoriously  and  continuously, 
under  claim  of  right,  for  more  than  ten  years,  he  thereby  acquired 
a  presoriptive  right  to  the  continued  use  of  the  water,  entitling 
liim  to  an  injunction  against  interference  by  the  defendant. 

Id. — Extent  of  Bight  to  Use  Water — Compromise  Agreement — 
Evidence  to  Sustain. — The  defendant  not  only  failed  to  maintain 
hie  proposition  that  the  plaintiff's  use  of  the  waters  of  all  the 
springs  was  a  mere  permissive  use  and  never  developed  into  a  use 
adverse  tq^^the  interests  of  the  defendant,  but  he  also  failed  to 
maintain  his  proposition  that,  by  the  terme  of  an  agreement  upon 
which  a  compromise  was  had  in  a  prior  suit  involving  the  same 
waters,  the  plaintiff  was  entitled  only  to  the  use  of  the  waters  of 
two  springs,  and  nothing  more. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County  and  from  an  order  refusing  a  new  trial  Clarence  A. 
Baker,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  court. 

N.  A.  Cornish,  C.  S.  Baldwin,  and  B.  C.  Bonner,  for  Ap- 
pellant. 

N.  J.  Barry,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  to  restrain  defendant 
from  interfering  with  plaintiff's  use  of  certain  water.  The 
cause  was  tried  by  the  court  and  plaintiff  had  judgment  per- 
petually enjoining  defendant  from  diverting  or  otherwise 
obstructing  plaintiff  in  the  use  of  said  water.  Defendant 
appeals  from  the  judgment  by  the  alternative  method. 

It  is  alleged  in  the  complaint  that  for  more  than  twenty 
years  prior  to  the  commencement  of  the  action  (complaint 
filed  June  28,  1911),  ''plaintiff  was  and  now  is  the  owner  of 
the  west  ^  and  the  west  %  of  the  southeast  l^  of  section  20, 
township  39  north,  range  9  east,  in  Modoc  County ;  that,  upon 
the  southwest  %  of  the  southwest  %  of  section  21,  and  the 
northwest  ^  of  the  northwest  %  of  section  28,  said  township, 
there  are  several  springs  whose  waters  flow  to  a  point  in  the 
northeasterly  part  of  the  northeast  %  of  the  northeast 
%  of  section  29,  said  township,  and  there  unite  and  flow  be- 
tween well-defined  banks  in  a  well-defined  channel  and  would 
naturally  thus  flow  in  a  southwesterly  direction  into  what 
is  known  as  Ash  Creek" ;  that  while  such  owner,  and  more  than 
twenty  years  before  the  commencement  of  the  action,  plain- 
tiff ''entered  upon  the  northeast  ^  of  said  section  29,  where 
all  the  waters  of  said  springs  were  united  and  were  flowing 
in  their  natural  and  well-defined  channel  and  well-defined 
banks,  and  constructed  a  dam  in  the  channel  of  said  stream 
of  sufficient  strength  and  capacity  to  divert  all  of  the  waters 
flowing  in  said  stream,  and  then  constructed  a  ditch  of  suffi- 
cient capacity  and  grade  to  carry  all  the  wat^  flowing  in 
said  stream  from  said  dam  across  the  N.  E.  V^t  N.  B.  % 
of  said  section  29,  to  and  upon  the  south  half  of  the  above 
described  land  of  plaintiff,  and  at  that  time  diverted  all  the 
waters  of  said  stream  into  said  ditch  by  means  of  said  dam 
and  by  means  of  said  ditch  conveyed  all  the  waters  of  said 
stream  to  and  upon  the  south  half  of  said  lands  of  plaintiff"; 
that  at  said  time  one  C.  J.  McCoy  and  one  T.  I.  Talbott  were 
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the  owners  of  the  land  on  which  said  springs  were  located 
and  upon  which  said  dam  was  located;  "that  said  appropria- 
tion of  said  water,  the  construction  of  said  dam  and  the  con- 
struction of  said  ditch  and  the  conveyance  of  said  water  were 
made  by  the  permission  and  with  the  consent  of  the  said 
C.  J.  McCoy  and  T.  I.  Talbott;  that  the  plaintiff  ever  since 
the  construction  of  said  dam  and  said  ditch  as  aforesaid,  hsa 
used  all  of  said  water  upon  his  said  lands  and  by  means  of 
all  said  water  has  irrigated  the  south  half  of  said  lands  and 
watered  stock  thereon,  during  the  irrigating  season  of  each 
and  every  year  and  has  made  said  south  half  of  said  land 
productive  and  of  great  value"  and  has  thus  raised  valuable 
crops  of  hay  and  grain  each  year  for  more  than  twenty  years 
next  before  this  action  was  commenced ;  that  during  all  said 
time  since  appropriating  said  waters  as  aforesaid  plaintiff 
has  been  in  the  possession  and  use  of  said  waters  for  said 
purposes  "under  claim  of  right  and  title  thereto,  and  for 
more  than  twenty  years  next  preceding  the  commencement  of 
this  action  has  peaceably,  quietly,  openly,  notoriously,  con- 
tinuously, uninterruptedly,  and  adversely  to  the  whole  world 
and  particularly  to  the  defendant  and  his  grantors  and  under 
claim  of  right  and  title  as  against  defendant  and  his  grantors, 
used,  diverted,  appropriated,  and  controlled  all  of  the  waters 
of  said  springs  and  said  stream  and  has  conveyed  the  same" 
to  his  said  lands  "under  claim  of  right  and  title  peaceably, 
.  .  .  and  adversely  .  .  .  and  has  used  said  waters  upon  his 
said  lands"  as  hereinabove  set  forth  "and  is  now  entitled  to 
use,  appropriate,  divert,  and  control  said  waters"  for  said 
purposes,  "and  would  now  enjoy  the  use  of  the  same,  except 
for  the  wrongful  acts  of  defendant  hereinafter  alleged."  It 
is  then  alleged  that  said  lands  are  situated  in  an  arid  climate 
and  are  themselves  arid  and  that  artificial  irrigation  is  in- 
dispensable to  the  profitable  use  of  said  lands,  but  with  the 
use  of  all  said  waters  they  are  and  can  be  made  to  continue 
to  be  profitable  for  agriculture;  that  during  the  month  of 
June,  1911,  defendant  willfully  and  wrongfully  diverted  the 
waters  of  said  springs  and  conveyed  the  same  to  his  own  lands 
and  thereby  deprived  plaintiff  of  the  use  thereof  and  thereby 
prevented  plaintiff  from  watering  his  said  crops  and  defend- 
ant threatens  to  continue  to  divert  said  waters  to  plaintiff's 
injury  in  the  particulars  fully  set  forth. 
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Defendant  denies  the  material  averments  of  the  complaint 
as  to  the  alleged  appropriation  of  said  waters  and  alleges 
that,  **  prior  to  August  18,  1896,  defendant  and  his  grantors, 
as  appropriators  and  riparian  owners,  were  the  owners  of*  the 
right  to  use,  and  did  each  and  every  year  use  all  the  waters 
of  said  springs  and  said  stream,  for  their  lands  hereinafter 
described  for  watering  stock  and  domestic  purposes.  That 
all  the  use  that  plaintiff  ever  had  of  any  of  said  waters  was 
a  permissive  use,  that  is  to  say  at  such  times  as  defendant 
and  his  grantors  were  not  using  said  waters  for  irrigation 
and  other  purposes,  they  would  permit  the  same  to  pass  down 
from  said  springs  and  the  said  stream,  making  no  objection 
to  said  waters  at  such  times  being  used  by  plaintiff"  but  not 
otherwise,  and  at  all  times  plaintiff's  use  **has  been  subject 
to  the  superior  rights  and  subservient  to  the  prior  claims  and 
rights  of  defendant  and  his  grantors."  It  is  further* al- 
leged that,  about  August  18,  1906,  defendant  transferred 
and  released  to  plaintiff  "two  certain  springs  rising  and 
situate  on  the  northwest  quarter  of  the  northwest  quarter  of 
section  28,"  said  township,  "since  which  time  plaintiff  has 
used  the  water  from  said  springs  without  let  or  hindrance 
from  defendant";  and  except  as  to  said  two  springs  plain- 
tiff has  no  right  to  any  of  said  waters ;  denies  that  defendant 
has  obstructed  the  waters  of  said  two  springs  but  admits  that 
except  as  to  the  waters  of  said  two  springs  defendant  has 
diverted  said  other  waters ;  denies  that  he  threatens  to  inter- 
fere otherwise  with  any  of  said  waters.  Defendant  then  al- 
leges ownership  in  himself  and  his  grantors,  for  more  than 
twenty-five  years,  of  the  said  land  in  sections  21  and  28  and 
also  certain  land  in  section  20,  adjoining  plaintiff's  land  on 
the  east;  that  up  to  August  18,  1906,  they  used  all  the  waters 
of  all  said  springs  on  said  land  for  irrigation  and  domestic 
purposes  and  since  said  above  mentioned  date  defendant  has 
used  for  like  purposes  all  of  said  waters  except  the  waters 
of  the  two  springs  above  referred  to  and  such  use  by  him- 
self and  his  grantors  has  been  open  .  .  .  and  adverse  to  the 
whole  world  and  particularly  to  plaintiff  except  as  above 
stated.  Defendant  prays  that  his  rights  be  determined  and 
he  be  adjudged  entitled  to  all  said  waters  except  as  above 
stated. 
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The  court  made  findings  in  favor  of  plaintiflf  substantially 
as  alleged  in  the  complaint  and  found  adversely  to  defend- 
ant's averments  of  the  answer. 

Briefly  stated:  Plaintiff  claims  all  the  waters  involved  by 
prior  appropriation  and  by  adverse  use  for  more  than  the  stat- 
utory period.  Defendant  claims  that  he  and  his  predecessors, 
during  all  the  time  involved  and  up  to  about  August  18,  1906, 
appropriated  and  used  all  the  water  involved  except  as  they 
permitted  plaintiff  to  use  the  water  on  occasions  when  they 
were  not  using  it  and  except  that  about  August  18,  1906, 
plaintiff  obtained  a  right  to  the  water  of  two  springs  rising 
on  said  section  twenty-eight,  and  that  the  use  by  defendant 
and  his  predecessors  was  adverse  to  plaintiff  and  the  whole 
world. 

Appellant  presents  but  two  propositions  in  his  brief:  1. 
That  plaintiff's  **use  of  the  waters  of  all  the  springs  was  a 
mere  permissive  use  and  never  developed  into  a  use  adverse 
to  the  interests  of  McCoy  and  Talbott,  or  their  successors"; 
2.  That  **by  the  terms  of  an  agreement  upon  which  a  com- 
promise was  had,  in  the  suit  of  Roseberry  v.  Vogt,  respondent 
is  entitled  to  the  use  of  the  waters  of  two  springs  in  the  south 
field  (section  28)  and  nothing  more." 

1.  In  support  of  his  first  point  appellant  refers  to  the  aver- 
ment of  the  complaint  as  follows:  **That  said  appropriation 
of  said  water,  the  construction  of  said  dam,  and  the  construc- 
tion of  said  ditch,  were  made  by  the  permission  and  with 
the  consent  of  said  C.  J.  McCoy  and  T.  I.  Talbott."  Refer- 
ence is  also  made  to  some  but  not  all  the  testimony  bearing 
upon  the  circumstances  under  which  the  appropriation  was 
made.  Plaintiff  testified  that,  in  the  spring  of  1891,  he  con- 
structed a  dam  in  the  stream  below  the  point  where  the  water 
of  all  the  springs  united  and,  by  means  of  a  ditch  constructed 
at  the  same  time,  he  diverted  all  the  water  of  the  stream  to 
and  used  it  upon  his  land  during  that  irrigating  season.  This 
fact  is  testified  to  by  witness  William  Henry  and  witness  A. 
B.  Jones,  who  did  the  work  under  plaintiff's  direction  and 
assisted  in  irrigating  his  land.  This  dam  was  situated  on  the 
Talbott  land  (section  29)  and  at  first  the  ditch  was  run  north 
to  the  section  line  and  thence  along  the  line  between  sections 
twenty  and  twenty-nine  to  plaintiff's  land.  Plaintiff  testi- 
fied: **Q.  Did  Mr.  Talbott,  the  owner  of  the  land  on  which 
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the  dam  was  constructed,  know  you  were  building  it!  A.  I 
suppose  he  did;  I  saw  him  prior  to  that  time  and  obtained 
his  consent  and  permission  to  construct  the  dam  there.  Q. 
He  gave  you  the  right  to  construct  the  damt  A.  He  did." 
Later  there  was  a  change  made  in  the  location  of  the  ditch 
which  the  witness  explained:  **A.  Mr.  Talbott  came  to  me 
during  the  fall  of  1891,  or  spring  of  1892,  and  stated,  he 
says:  *  Tommy,  there  is  lots  of  water  down  there,  isn't  there, 
in  that  stream,  more  than  I  thought  there  was,  and  I  am 
awful  glad  you  got  it;  it  will  irrigate  your  lands  and  make 
them  valuable,'  or  words  to  that  effect;  'but  why  didn*t  you 
dig  that  ditch  right  down  through  my  field  and  then  turn  it 
onto  your  land't  I  said,  *Mr.  Talbott,  I  didn't  want  to  dig 
up  your  land  any  more  than  possible,  and  I  got  to  the  fence 
as  soon  as  I  could  and  continued  down  the  fence.'  He  said, 
*I  would  rather  it  should  be  there;  I  will  dig  that  ditch  from 
your  dam,  and  dig  it  through  my  field  so  I  can  get  the 
percolation,  and  when  you  do  not  want  to  use  the  water  I 
will  turn  it  down  there.'  "  Mr.  Talbott  made  the  change, 
extending  the  ditch  beyond  where  plaintiff  used  it,  and 
plaintiff  thereafter  took  the  water  from  this  new  ditch  at  a 
point  where  it  passed  near  the  southeast  comer  of  his  land. 
*'Q.  Was  there  any  change  in  the  use  of  the  water  after  the 
new  ditch  was  dug?  A.  No,  sir;  I  used  the  water  just  the 
same,  or  always  directed  the  men  to  do  so ;  if  any  one  else  got 
it  it  was  unbeknown  to  me.  Q.  Did  Mr.  McCoy,  the  man  who 
owned  the  land  where  the  springs  were  located,  know  you 
were  making  the  dam  and  taking  the  water  to  your  land! 
A.  He  did.  Q.  Did  you  ever  have  a  talk  with  him  about  it! 
A.  I  did.  Q.  State  the  conversation.  A.  Well,  prior  to  the 
time  of  building  the  dam  I  saw  Mr.  McCoy  regarding  the 
water  flowing  down,  and  told  him  that  I  wanted  to  appro- 
priate those  waters  and  take  them  down  to  my  place,  coming 
from  the  spring.  He  told  me  he  would  be  only  too  glad  for 
me  to  do  SO;  that  he  had  thought  at  one  time  of  building 
a  dam  right  where  his  fence  crossed  one  of  the  streams  (point- 
ing on  map) ;  this  fence  is  not  exactly  on  the  line,  but  it 
is  supposed  to  be.  There  used  to  be  an  old  lane  running 
through  there,  and  his  fence  was  built  north  of  that  lane, 
which  would  make  a  twenty- foot  strip  of  McCoy's  land  over 
here  in  Talbott 's  land,  and  he  had  built  a  kind  of  crib  right 
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there  a  year  or  two  before,  and  he  intended  at  that  time  to 
make  a  dam  out  of  it,  but  abandoned  that  idea,  and  there- 
fore, he  said  this  would  be  what  he  wanted,  if  I  would  raise 
the  water  up  and  percolate  his  land.  He  had  more  water 
than  he  wanted  on  his  land  anyway ;  it  was  wet  and  springy, 
and  this  putting  a  dam  in  there  would  be  what  he  wanted ; 
and  he  not  only  allowed  me  to  do  it,  but  assisted  me  in  build- 
ing a  levee  along  there  to  hold  the  water  in  the  channel  some 
place  along  here.  (Pointing  on  map).  Q.  Did  he  know  you 
were  going  to  take  the  water  out  on  to  your  own  land! 
A.  Yes,  sir." 

There  was  evidence  that  plaintiff  through  his  several  ten- 
ant^ continued  the  use  of  the  dam  and  ditch  and  the  waters 
of  this  stream  without  interruption  until,  in  1905,  the  Mc- 
Coy land  had  passed  into  the  ownership  of  one  John  Vogt 
and  so  also  had  the  Talbott  land  changed  ownership.  The 
witness  was  asked  if  any  interference  with  his  use  of  the 
water  of  that  stream  had  been  made  since  his  first  diversion, 
and  replied:  ** There  was  never  any  interference  or  objection 
that  I  ever  knew  of  until  Mr.  John  Vogt.'*  This  was  in 
1905  and  gave  rise  to  the  suit  above  referred  to  in  defend- 
ant's second  point.  Defendant  Clark  became  the  owner  of 
the  McCoy  land  and  in  1909  and  1910  he  interfered  with 
the  use  of  the  water  by  plaintiff  which  caused  plaintiff  to 
bring  the  present  action.  With  these  exceptions  plaintiff 
testified  that  his  use  had  never  been  interfered  with.  Plain- 
tiff rented  his  ranch  in  1902  and  from  that  time  to  the 
present  his  tenants,  as  appears  from  the  evidence,  used  the 
dam,  ditch,  and  all  the  water  uninterruptedly  under  plain- 
tiff's claim  of  right.  Witness  Shaw  testified  to  having  worked 
on  the  ranch  in  1892,  1893,  1894,  and  1895  and  that  he 
helped  to  irrigate  the  land,  using  plaintiff's  dam  and  ditch 
and  taking  practically  all  the  water.  Witness  Anderson  was 
plaintiff's  tenant  for  four  years,  1893-1896.  He  testified 
that  he  worked  on  the  dam  to  keep  it  in  repair  and  on  the 
ditch ;  that  he  used  all  the  water  and  no  one  else  used  it  dur- 
ing those  years  and  no  one  claimed  it  except  plaintiff,  or  in- 
terfered with  its  use.  He  testified  to  having  had  a  conversar 
tion  with  Talbott  about  the  water  as  follows:  "The  old 
gentleman  asked  me  how  I  was  getting  along  with  the  ranch. 
I  says  'first  rate  except  a  little  trouble  with  the  dam.'    I 
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says,  'the  dam  leaks  a  good  deal  sometimes  and  makes  a  good 
deal  of  bother.'  He  says,  *I  wish  Tommy' — he  always  called 
Mr.  Roseberry  Tommy — *I  wish  Tommy  would  get  a  good 
dam  in  so  he  can  get  all  that  water,  because  I  gave  him  that 
water  and  I  would  like  to  see  him  make  good  use  of  it.'  " 
Witness  Harvey  farmed  the  land  in  1899.  He  testified  to 
the  uninterrupted  use  of  the  dam,  ditch,  and  water  on  plain- 
tiff's land  and  that  no  one  else  used  it  or  claimed  it  to 
his  knowledge.  Witness  Mrs.  Ramsey,  whose  husband,  now 
dead,  was  plaintiff's  tenant  in  1897,  testified  to  her  husband 
having  irrigated  the  ranch  that  year.  He  could  not  have 
done  so  except  by  means  of  this  dam  and  ditch.  Witness 
Taylor  was  the  nominal  tenant  of  plaintiff  for  the  years 
1900  and  1901,  defendant  Clark  being  the  renter  in  fact. 
The  Talbott  land  was  rented  to  one  Morgan  with  whom 
Clark  was  not  on  good  terms  and,  in  order  to  avoid  trouble 
about  getting  water  to  the  Roseberry  land,  he  put  Taylor 
forward  as  the  real  renter.  Taylor  got  water  for  the  Rose- 
berry land  as  others  had  done  by  complying  with  certain 
requirements  made  by  Morgan  which  did  not,  as  we  read 
the  evidence,  carry  any  necessary  implication  impeaching 
plaintiff's  right  to  the  water.  Witness  John  Vogt  was  plain- 
tiff's tenant  for  the  year  1902.  This  was  before  he  had  ac- 
quired the  McCoy  land  where  the  springs  were  located.  He 
testified  that  he  and  plaintiff  repaired  the  dam  and  ran  the 
water  to  plaintiff's  land  and  used  it  by  means  of  the  said 
ditch;  that  defendant  had  land  rented  that  year  and  wit- 
ness, with  plaintiff's  consent,  allowed  defendant  to  use  some 
of  the  water  once.  With  this  exception  witness  used  all  of 
the  water  and  no  claim  was  made  to  it  by  any  one  except 
plaintiff.  The  tenants  of  plaintiff's  land  for  1908  were  not 
called,  but  witness  Roberts  testified  to  having  **kept  track 
of  the  crops  for  Mr.  Roseberry  .  .  .  measured  the  hay  and 
kept  track  of  the  grain";  that  in  1906  he  worked  on  the 
dam  and  ditch  for  plaintiff  and  brought  the  water  to  his 
land;  that  for  the  last  number  of  years  crops  were  raised 
on  plaintiff's  land  by  irrigation;  that  no  one  else  made  any 
claim  to  the  water  and  no  one  interfered  with  him  when  work- 
ing on  the  dam  and  ditch.  Witness  Myers  worked  with 
Roberts  on  the  dam  and  ditch  in  1906  and  brought  the  water 
to  plaintiff's  land.    He  testified  that  John  Vogt  ordered  them 
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to  stop  work,  but  they  went  on  with  the  work  without  other 
interference.  Witness  John  Kresge  worked  for  plaintiflf  ou 
the  dam  and  ditch  in  May,  1906,  and  helped  to  brin^  all  the 
water  of  the  stream  to  plaintiff's  land.  Vogt  told  them  not 
to  touch  the  dam,  but  they  **paid  no  attention  to  him.*' 
Witness  Strong  testified  that  he  had  farmed  plaintiff's  land 
as  tenant  every  year  since  1905;  that  he  used  the  dam  and 
ditch  in  question  and  the  water  of  said  stream  which  was 
diverted  by  the  dam;  that  Vogt  did  not  interfere  with  his 
use  of  the  water,  but  that  defendant,  in  1909,  ''shut  the  water 
off"  and  has  been  ''interfering  with  that  water  ever  since." 

It  appeared  that,  in  the  lease  under  which  John  Vogt 
rented  plaintiff's  land  in  1902,  Vogt  expressly  agreed  to 
^' build  in  a  strong  and  workmanlike  manner  a  rock  dam  in 
the  stream  of  water  near  (describing  the  dam  site)  at  the 
point  in  said  stream  where  there  is  at  present  a  dam  con- 
structed of  wobd  and  earth."  This  dam  was  to  be  sufficient 
to  hold  the  waters  of  said  stream.  He  also  agreed  "to  widen 
and  clean  out  the  main  ditch  on  the  said  leased  lands  so  as 
to  flow  the  waters  from  said  dam  easily  through  and  across 
said  leased  lands." 

Defendant  introduced  testimony  in  conflict  with  the  fore- 
going 80  far  as  it  related  to  the  use  of  the  water  of  this 
stream,  but  he  introduced  no  evidence  controverting  the  right 
under  which  plaintiff  originally  made  his  appropriation.  We 
think  the  evidence  showed  something  more  than  a  permissive 
use  of  the  water  or  a  mere  license.  It  seems  to  us  that  a 
parol  grant  to  appropriate  the  water  followed  by  all  the 
elements  of  adverse  use  under  daim  of  right  for  more  than 
the  statutory  period,  is  shown. 

There  can  be  no  doubt  that  plaintiff  made  his  appropria- 
tion under  claim  of  right  to  the  water,  with  the  knowledge 
and  acquiescence  of  the  persons,  McCoy  and  Talbott,  having 
the  prior  right,  and  his  use  was  notorious,  continuous,  and 
was  uninterrupted  for  certainly  more  than  ten  years.  Such 
a  use  would  carry  with  it  a  presumptive  grant.  {Faulkner  v. 
Rondoni,  104  Cal.  140,  146,  [37  Pac.  883].)  But  we  think 
plaintiff  has  shown  also  a  parol  grant  followed,  as  we  have 
said,  by  adverse  use.  Our  conclusion  is  that  appellant  has 
not  maintained  his  first  proposition. 
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2.  On  February  5,  1906,  a  second  amended  complaint  waa 
filed  in  said  court  in  which  Koseberry  was  plaintiff  and  John 
Vogt  defendant.  This  complaint  is  similar  to  the  complaint 
in  the  present  action  except  that  it  alleges  that  on  the  said 
land  in  said  sections  21  and  28  **  there  are  located  two  certain 
springs  of  water."  It  is  further  alleged  **that  all  of  the 
waters  flowing  from  said  springs  unite  and  form  one  stream 
of  water,"  continuing  in  its  averments  about  as  in  the 
present  complaint.  The  purpose  of  the  action  was  to  restrain 
Vogt,  the  then  owner  of  the  land  on  which  the  springs  were 
located,  from  interfering  with  the  use  of  the  water  by  plain- 
tiff. On  the  eighteenth  day  of  August,  1906,  while  the  action 
was  pending,  an  agreement  in  writing  was  executed  by 
Koseberry,  Vogt,  and  this  defendant,  Clark,  reciting  the 
pendency  of  said  action  and  the  desire  of  the  parties  to  settle 
the  water-right  referred  to  in  the  action,  and  agreeing  that 
Koseberry  "is  the  owner  of  all  the  waters  and  water-rights, 
dams  and  ditches  described  in  said  complaint,  and  that  he 
is  the  owner  of  and  has  the  right  to  divert,  by  means  of  said 
dam  and  ditches  described  in  said  complaint,  all  of  said  waters 
and  use  the  same  upon  the  land  described  in  the  complaint." 
The  a^eement  seems  to  have  contemplated  the  dismissal 
of  the  action,  but,  on  August  22,  1906,  the  court  made  and 
entered  its  decree  **by  stipulation  on  file  herein,  that  all  of 
the  allegations  of  the  complaint  are  true  .  .  .  and  findings 
of  fact  and  conclusions  of  law  having  been  expressly  waived 
by  counsel  for  the  respective  parties  herein:  It  is  by  the  » 
court  ordered,  adjudged  and  decreed,"  etc.,  adjudging  plain- 
tiff's right  to  the  water  by  him  claimed  and  enjoining  defend- 
ant from  interfering  therewith. 

These  proceedings  were  introduced  by  defendant  for  the 
purpose  of  showing  that  plaintiff  at  that  time  claimed  the 
water  of  two  springs  only,  which  defendant  now  contends 
were  the  two  south  springs  on  section  twenty-eight.  Plain- 
tiff contends  that  his  reference  to  two  certain  springs  meant 
the  two  groups  located  on  sections  twenty-one  and  twenty-eight 
whose  waters  he  had  long  been  using.  It  was  conceded  by 
both  parties  that  the  complaint,  the  decree,  and  the  agree- 
ment are  ambiguous  and  uncertain  and,  without  objection, 
both  parties  introduced  testimony  to  show  what  was  meant 
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by  them  in  signing  the  agreement  and  stipulating  as  to  the 
decree. 

In  reply  to  the  question  *'What  waters  were  involved  in 
that  suit!"  the  plaintiff  testified:  "A.  All  the  waters  flow- 
ing down  that  channel  from  springs  in  the  S.  W.  14  of  S.  W. 
%  of  section  21  and  the  S.  W.  y4^  of  the  N.  W.  14  of  sec- 
tion 28.  Q.  Did  that  suit  have  reference  solely  to  what 
is  known  as  the  springs  in  the  south  field!  A.  Not  at  all. 
All  the  waters  coming  down  those  channels  and  caught  up 
by  my  dam  from  all  the  springs.  .  .  .  Q.  Ton  understood, 
did  you  not,  Mr.  Roseberry,  that  you  were  to  have  everything 
you  sued  for!    A.  Yes,  sir.    .  .  .  They  simply  quit.  .  .  . 

Q.  You  supposed  by  that  agreement  that  you  were  to  have 
all  the  water  that  came  down  t  A.  Yes,  sir ;  most  surely, 
both  the  north  and  south  springs  and  all  the  water,  accord- 
ing to  the  agreement  had  with  Mr.  McCoy.  Q.  Did  they 
understand  it  that  way!  A.  I  don't  see  how  they  could 
help  it.  Mr.  John  Vogt  and  Dick  Clark  when  we  were  at 
Auble'fi — I  was  foolish  enough  to  go  there  alone  with  the 
rest  of  the  crowd.  We  talked  about  it  and  Dick  said,  'I 
might  want  to  stop  a  spring.'  I  said,  'Dick,  you  never  saw 
me  when  I  was  not  ready  to  meet  you  half  way.'  Q.  Did 
you  say  to  John^  Vogt,  or  in  his  presence,  that  you  had 
settled  the  matter,  and  that  you  both  had  water!  A.  No, 
sir.  I  had  what  the  complaint  called  for.  Q.  And  they 
simply  quit!  A.  Yes,  sir."  There  was  testimony  inrtro- 
duced  by  defendant  that  the  understanding  was  as  is  now 
claimed  by  him  and  in  direct  conflict  with  plaintiff's  testi- 
mony. There  were  circumstances  connected  with  the  case 
which,  together  with  the  fact  that  plaintiff  had  for  so  many 
years  claimed  and  used  all  the  water  of  all  the  springs, 
might  have  led  the  court  to  accept  plaintiff's  testimony.  It 
was  accepted  by  the  court  and  so  must  it  be  by  us. 

In  our  opinion  defendant  failed  to  sustain  his  second  propo- 
sition. 

The  claim  that  the  evidence  is  insufficient  to  support  cer- 
tain specified  findings  of  fact  we  think  sufficiently  met  by 
the  foregoing  examination  of  the  evidence. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[C57.  No.  1120.    Third  Appellate  District.—Deoftnber  20,  1913.] 

A.  H.  CARPENTER,  Appellant,  v.  GEORGE  H.  BRAD- 
FORD  et  al.,  Respondents. 

FoEEiQN  Corporation — Service  of  Summons — "Doing  Business**  in 
State  as  Prerequisite  to  Jurisdiction. — ^Under  section  411  of  the 
Code  of  Civil  Procedure  it  is  requisite,  in  order  that  a  caurt  may 
acquire  jurisdiction  over  a  foreign  corporation,  that  the  corpora- 
tion shall  be  "doing  businese"  within  the  state  at  the  time  sum- 
mons is  served;  and  if  the  proof  of  an  alleged  service  of  summona 
does  not  make  such  a  showing,  the  court  is  justified  in  refusing 
to  enter  judgment  against  the  corporation. 

Id. — ^License — Forfeiture  on  Failure  to  Pay — Action  to  Compel 
Reissuance  of  Stock — Parties. — A  foreign  corporation  which  has 
forfeited  its  right  to  do  business  in  the  state  bj  failing  to  paj 
the  license-tax,  ia  not  a  proper  partj  defendant  to  an  action, 
brought  by  one  who  has  acquired  shares  therein  since  such  forfeit- 
ure, to  compel  the  reissuance  of  stock.  Such  action  can  be  main- 
tained, if  at  all,  only  against  the  directors  as  trustees  of  the  e<^* 
poration. 

Id. — Purchaser  of  Stock  —  Right  to  Compel  Reissuance. — The 
directors  of  a  foreign  corporation  which,  through  failure  to  pay 
the  license-tax,  has  forfeited  its  right  to  do  business  in  the  state, 
eannot  be  com>pelled  to  reissue  stock  to  one  who,  at  an  execution 
sale  subsequent  to  sueh  forfeiture,  purchased  the  shares  belonging 
to  and  standing  in  the  name  of  the  judgment  debtor. 

Id. — Remedy  of  Purchaser — Accounting — Participation  in  Assets 
OP  Corporation. — But  it  does  not  follow  that  such  purchaser  is 
without  remedy;  if  he  has  succeeded  to  the  interest  of  one  of  the 
stockholders,  he  is  entitled  to  an  accounting  and  to  participate  in 
any  distribution  of  the  assets  of  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sam 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  for  Appellant. 

0.  B.  Parkinson,  for  Respondents. 

BURNETT,  J.— The  vital  question  involved  in  this  appeal 
is  whether  the  directors  of  a  foreign  corporation,  after  it  had 
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forfeited  its  franchise  to  do  business  in  this  state  by  reason 
of  its  failure  to  pay  the  license-tax,  can  be  compelled  to  re- 
issue stock  to  one  who  purchased,  at  an  execution  sale  subse- 
quent to  said  forfeiture,  the  shares  belonging  to  and  standing 
in  the  name  of  the  judgment  debtor. 

It  is  alleged,  in  the  amended  complaint,  that  ** said  corpora- 
tion neglected  and  refused  to  comply  with  the  statutes  of  this 
state  requiring  it  to  pay  an  annual  tax  to  the  secretary 
of  state  for  its  license  to  do  business,  as  such  foreign  cor- 
poration, within  the  state  of  California,  for  the  year  1907, 
and  thereafter  on  the  30th  day  of  November,  1907,  it  for- 
feited all  its  said  rights  and  privileges  under  the  laws  of 
this  state  to  do  or  transact  any  business  as  such  corporation 
within  the  state  of  California."  It  further  appears  therein 
that,  on  January  20,  1908,  said  execution  sale  occurred  and 
plaintiff  became  the  purchaser  and  secured  from  the  sheriflP 
the  certificate  of  sale  of  333,005  shares  of  the  capital  stock 
of  the  corporation  and  **on  or  about  the  20th  day  of  Janu- 
ary, 1908,  at  Stockton,  California,  plaintiff  herein  handed 
to  said  defendant  trustees  and  executive  and  proper  oflScers 
of  said  corporation  said  certificate  of  sale,  so  received  from 
said  sheriff,  and  then  and  there  demanded,  and  on  divers 
days  and  times  since  said  date  has  demanded,  that  a  proper 
certificate  of  stock  or  other  evidence  showing  his  interest  in 
said  corporation  and  the  property  thereof  be  issued  to  him 
for  the  stock  so  purchased  at  said  sheriff's  sale,"  but  that 
defendants  refused  and  have  ever  since  refused  to  comply 
with  plaintiff's  demand  or  to  take  any  action  in  the  matter 
at  all. 

When  the  case  came  up  for  trial  objection  was  made  to  the 
introduction  of  any  evidence  on  the  ground  that  the  corpora- 
tion having.no  right  to  do  business  ''and  no  certificates  of 
stock  in  legal  effect,  no  evidence  can  be  introduced  for  the 
recovery  of  certificates  of  stock."  The  judge,  in  sustaining 
the  objection,  stated:  '*I  am  satisfied  that  these  trustees  or 
directors  of  this  Three  Star  Company  are  without  power  to 
issue  certificates  if  they  wished  to  do  so  under  the  law." 
Then,  adverting  to  the  allegation  of  damages  in  the  complaint, 
he  inquired  if  plaintiff  desired  to  put  in  any  evidence  as  to 
that  and  plaintiff  stated:  "If  the  defendants  were  not  bound 
to  issue  certificates  of  stock  or  to  recognize  plaintiff's  right 
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to  any  interest  in  said  corporation  or  the  property  thereof, 
we  do  not  think  evidence  of  such  damage  would  be  admis- 
sible. We  now  move  for  a  judgment  against  the  Three  Star 
Company,  a  corporation  organized  under  the  laws  of  the  ter- 
ritory of  Arizona,  in  accordance  with  the  prayer  of  the 
amended  complaint,  the  default  of  said  defendant  having 
been  duly  entered  by  the  clerk,  the  record  showing  service 
upon  the  secretary  of  said  corporation."  This  motion  was 
denied  "on  the  ground  that  the  court  has  no  jurisdiction 
of  said  corporation.'*  Whereupon  the  action  was  dismissed 
with  costs  in  favor  of  the  individual  defendants  who  had  ap- 
peared. 

The  refusal  of  the  court  to  enter  judgment  against  the 
corporation  is  justified  on  two  grounds:  1.  There  was  no 
sufficient  proof  of  service  upon  said  corporation,  the  affi- 
davit as  to  the  summons  showing  that  N.  W.  Mahaflfey  served 
it  on  the  said  Three  Star  Company  **by  handing  to  and  leav- 
ing with  George  A.  Brown,  Jr.,  personally,  who  was  secretary 
of  said  corporation,  in  the  county  of  San  Joaquin,  state  of 
California,  a  copy  of  said  summons,"  etc.,  and  there  is  a 
similar  affidavit  of  the  service  of  the  amended  complaint 
There  was  no  showing  that  at  the  time  of  said  service  or, 
indeed,  at  any  time,  the  said  foreign  corporation  was  doing 
business  in  California.  In  fact  it  sufficiently  appears  that 
when  the  attempted  service  was  made,  the  corporation  was 
not  doing  and  had  no  authority  to  do  business  in  this  state. 
**  Section  411  of  the  Code  of  Civil  Procedure  declares  that 
the  summons  in  a  civil  action  must  be  served  by  deliver- 
ing a  copy  thereof  .  .  .  *2.  If  the  suit  is  against  a  foreign 
corporation,  doing  business  in  this  state  and  having  a  manag- 
ing or  business  agent,  cashier  or  secretary  within  this  state, 
to  such  agent,  cashier  or  secretary.'  Under  the  provisions 
of  this  section,  in  order  that  the  court  may  get  jurisdiction 
over  a  foreign  corporation,  it  is  requisite  that  such  corpora- 
tion shall  be  'doing  business'  within  the  state  at  the  time 
the  summons  is  served,  and  that  the  service  shall  be  made 
upon  its  agent  who  is  managing  that  business,  or  upon  its 
cashier  or  secretary.  ...  By  reason  of  the  allegation  in  the 
complaint  that  the  appellant  is  a  foreign  corporation,  it  be- 
came incumbent  upon  the  plaintiff  to  show  that,  at  the  time 
of  the  service,   it  was  doing  business  within  Ithe  state." 
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(Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App.  586,  [84  Pac. 
289].  See,  also,  Herron  Co,  v.  Westside  Electric  Co.,  18  Cal. 
App.  778,  [124  Pac.  455].) 

Again,  the  corporation  was  not  a  proper  party  defendant. 
The  cause  of  action,  if  any,  could  be  maintained  only  against 
the  directors  as  trustees  of  said  corporation.  As  stated  in 
Reed  &  Co.  v.  Barshall,  12  Cal.  App.  704,  [108  Pac.  719]  : 
**By  section  102  of  an  act  of  the  legislature  of  1907  (Stats. 
1907,  pp.  746,  747),  amendatory  of  the  act  of  1905  (Stats. 
1905,  pp.  493,  494),  requiring  the  payment  by  corporations 
of  aa  annual  license-tax  to  the  state,  it  is  provided  that  the 
directors  or  managers  in  office  of  a  domestic  corporation, 
whose  charter  is  forfeited,  or  of  a  foreign  corporation  whose 
right  to  do  business  in  this  state  is  forfeited,  because  of 
failure  to  pay  such  tax,  are  deemed  to  be  the  trustees  of  such 
corporation  and  the  stockholders  and  members  of  such  cor- 
poration, and  have  full  power  as  such  trustees,  to  settle 
the  affairs  of  the  corporation  and  to  maintain  or  defend  any 
action  or  proceeding  then  pending  in  behalf  of  or  against 
any  of  said  corporations,  etc."  It  is  further  provided  in 
said  statute  that  ''Such  directors  or  managers,  as  such  trus- 
tees, may  be  sued  in  any  of  the  courts  of  this  state  by  any 
person  having  a  claim  against  any  of  said  corporations." 
Such  foreign  corporation  is  not  exactly  **defunet,"  as  claimed 
by  respondents,  as  the  state  cannot  take  away  its  charter, 
but  it  is  at  least  a  case  of  ** suspended  animation."  It  can 
do  nothing  as  a  corporation  in  this  state  and  the  only  recogni- 
tion to  be  accorded  it  by  the  courts  here  is  in  the  settlement 
of  its  affairs  and  this  is  to  be  accomplished  through  the 
agency  of  said  trustees. 

The  cases  cited  by  respondents.  Kaiser  Land  <&  F,  Co,  v. 
Curry,  155  Cal.  638,  [103  Pac.  341] ;  Lewis  v.  Curry,  156 
Cal.  95,  [103  Pac.  493],  and  Lewis  v.  MiUer  &  Lux,  156  Cal. 
102,  [103,  Pac.  496],  directly  involve  domestic  corpora- 
tions, but  the  opinions  are  instructive  as  to  the  significance 
and  scope  of  the  license-tax  legislation. 

In  the  last  of  these  it  is  said:  "The  directors  of  the  cor- 
poration having  taken  charge  of  its  affairs  as  trustees  as 
provided  in  section  400  of  the  Civil  Code  and  the  corporation 
having  ceased  to  exist,  neither  the  corporation  itself  nor  its 
directors  can  be  compelled  to  continue  to  do  business  by  re- 
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issuing  stock  transferred  from  one  of  its  stockholders  to 
another  person.'*  Although  it  may  not  be  accurate  to  say 
here  that  the  "Three  Star  Company,"  being  a  foreign  cor- 
poration,  has  ** ceased  to  exist/'  yet,  as  far  as  its  powers 
and  activities  in  this  state  are  concerned,  it  is  in  exactly  the 
same  situation  as  the  corporation  considered  in  the  said 
Miller  &  Lux  case.  If  the  statute  already  quoted  left  any 
doubt  as  to  this  it  should  apparently  be  removed  by  a  con- 
sideration of  section  9  of  said  act  of  1905,  providing  that 
'*Any  person  or  persons  who  shall  exercise  any  powers  of  a 
foreign  corporation  which  shall  have  forfeited  its  right  to 
do  business  in  this  state,  shall  be  guilty  of  a  misdemeanor." 
The  said  corporation  and  its  directors  having  no  authority 
to  transact  any  corporate  business  or  to  exercise  any  cor- 
porate power  whatever  in  this  state,  the  court  was  right  in 
finding  that  the  defendants  could  not  be  compelled  to  make 
the  requested  reissue  of  stock. 

It  does  not  follow,  however,  that  plaintiff  is  without 
remedy.  If  he  has  succeeded  to  the  interest  of  one  of  the 
stockholders  he  is  entitled  to  an  accounting  and  to  partici- 
pate in  any  distribution  of  the  assets  of  the  corporation.  It 
is  said,  in  Lewis  v.  Miller  &  Lux,  156  Cal.  102,  [103  Pac. 
496] :  **The  holders  of  such  stock  by  assignment,  of  course, 
have  a  right  to  participate  in  the  division  of  the  corporate 
assets  by  virtue  of  such  ownership,  but  the  machinery  of  the 
corporation  has  been  superseded  by  that  of  the  parties  in 
liquidation,  and  they  cannot  be  allowed  or  required  to  per- 
form further  functions  in  their  capacity  as  a  corporation  or 
as  directors  thereof." 

Appellant  contends  that  the  refusal  of  defendants  to  is- 
sue the  stock  and  to  recognize  his  right  to  any  interest  in  the 
property  amounted  to  **an  unlawful  conversion  for  which 
action  would  lie ;  and  this  would  be  true  even  if  the  defend- 
ant had  been  a  domestic  (corporation  and  had  forfeited  its 
charter ;  and  in  such  case  it  would  have  been  legally  obligated 
to  recognize  plaintiff's  right  or  interest  in  the  corporation 
or  its  property  {Kimball  v.  Union  Water  Co.,  44  Cal.  175, 
[13  Am.  Rep.  157] ;  Ralston  v.  Bank  of  California,  112  Cal. 
208,  [44  Pac.  476]  ;  Ashton  v.  Eeggerty,  130  Cal.  516,  [62 
Pac.  934] ;  Craig  v.  Hesperia  Land  etc,  Co,,  113  Cal.  8,  [54 
Am.  St.  Rep.  316,  35  L.  R.  A.  306,  45  Pac.  10  ]),  and  the 
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interest  in  the  value  of  the  stock  would  be  the  damages  that 
the  plaintiff  was  entitled  to  recover.  {Bldck  v.  Vermont 
Marble  Co,,  137  Cal.  683,  [70  Pac.  776] ;  Kelley  v.  McKibhen, 
54  Cal.  192.)" 

The  cases  cited  apply  to  ** going''  concerns,  but,  if  we  ac- 
cept the  theory  of  appellant  as  thus  stated,  it  can  be  of  no 
avail  to  him  as  he  declined  to  offer  any  evidence  that  he  was 
damaged  by  the  action  of  defendants,  the  answer  of  the 
individual  defendants  having  denied  "that  any  shares  of 
stock  of  said  corporation  at  the  time  alleged  in  said  com- 
plaint, or  at  any  other  time  was,  or  that  the  same  is  of  the 
value  of  one  dollar  per  share  or  of  any  value  whatever."  It 
may  be  said  that  all  the  other  material  allegations  of  the  com- 
plaint were  denied  in  said  answer  and  no  attempt  was  made 
to  prove  any  of  them  with  the  single  exception  hereinbefore 
pointed  out.  In  fact;  appellant  rested  upon  the  contention 
that  it  was  the  duty  of  defendants  to  reissue  to  him  the  said 
stock.  It  may  be  that  his  complaint  was  broad  enough  to 
entitle  him  to  the  relief  hereinbefore  suggested  if  he  had 
insisted  upon  it. 

It  may  be  observed,  also,  that  the  determination  of  the 
trial  court  was  in  effect  a  judgment  of  nonsuit  and,  of  course, 
.it  will  not  preclude  appellant  from  hereafter  asserting  and 
maintaining  by  an  appropriate  method  of  procedure  what- 
ever legal  claim  he  may  have  to  any  assets  of  said  corpora- 
tion. 

The  judgment  is  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  18,  1914. 
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[C!t.  No.  1326.    Second  Appellate  Diatrict.— December  24,  191S.] 

C.    HERBERT    DIAMOND,    Appellant,    v.    P.    E.    PAY, 

Respondent. 

Broker — Contract  to  Procure  Lessee — Parol  Evidencb  to  Vary — 
Commissions. — In  an  action  by  a  real  estate  broker  to  recover 
commissions  on  a  contract  employing  him  to  procure  a  purchaser 
or  lessee  for  certain  property,  testimony  tending  to  show  the 
agreement  to  have  been  that  the  plaintiff's  right  to  commissions 
was  to  accrue  only  in  case  a  lease  of  the  property  was  made  by 
the  defendant  and  then  that  such  commissions  were  to  be  paid 
out  of  the  first  money  received  from  the  lessee,  is  improperly  re- 
ceived as  being  an  attempt  to  vary  the  terms  of  the  written  eon- 
tract,  where  the  phraseology  of  the  contract  contains  no  suggestion 
of  any  such  conditions,  and  there  is  no  room  for  the  claim  that  the 
language  therein  used  is  ambiguous  or  indefinite  in  any  of  the 
particulars  referred  to,  and  the  defendant  makes  no  claim  of  ex- 
cusable mistake. 

Id. — Financial  Ability  op  Proposed  Lessee— Bepusal  op  Lessor  to 
Execute  Lease. — But  error  in  the  admission  of  such  testimony 
is  nonprejudicial,  if  it  is  found  upon  the  entire  evid^mce  adduced 
that  the  tenant  proposed  by  the  broker  did  not  produce  satisfactory 
evidence  of  his  financial  ability  to  respond  to  the  obligations  of 
the  proposed  lease,  and  for  that  reason  the  owner  refused  to  ac* 
cept  him  as  a  lessee. 

Id. — Contract  to  Procure  Lessee — When  Fulpilled. — The  engage- 
ment of  a  real  estate  broker  who  proposes  to  secure  a  tenant  for 
an  owner  of  real  property  is,  that  he  will  present  a  satisfactory 
person  who  is  ready,  able,  and  willing  to  enter  inio  such  a  lease 
as  is  proposed  to  be  made  by  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  T.  Morrow,  for  Appellant 

Trippet,  Chapman  &  Biby,  and  Lucien  Clark,  for  Respond- 
ent. 

JAMES,  J. — Defendant  was  the  owner  of  a  lot  of  land 
on  one  of  the  principal  streets  of  the  city  of  Los  Angeles 
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which  he  desired  to  sell  or  lease.  Plaintiff,  a  real  estate 
broker,  was  authorized  in  writing  by  defendant  to  find 
a  purchaser  for  the  property,  or  a  tenant  who  would  lease  it 
for  five  or  ten  years.  The  written  authorization  which  was 
signed  by  the  defendant  contained  the  following  condition: 
''And  it  is  agreed,  that  in  case  he  shall  secure  a  purchaser 
or  tenant  for  said  property  I  agree  to  pay  him  the  regular 
brokerage  or  commission  for  selling  i.  e.,  a  sum  equal  to  5% 
on  the  first  $1,000,  and  2^^%  on  the  remainder  of  the  pur- 
chase price  accepted  by  me,  provided  that  no  commission 
shall  be  less  than  $100,  said  commission  to  be  paid  out  of  the 
first  money  received.  In  case  of  a  lease,  will  pay  the  com- 
mission on  usual  basis." 

Plaintiff  in  his  complaint  alleged  that  pursuant  to  the  au- 
thority so  given  he  found  a  person  who  was  ready,  able,  and 
willing  to  rent  and  lease  the  property  of  defendant  for  a 
term  of  ten  years  at  the  required  monthly  rental,  and  that 
defendant  had  refused  to  enter  into  any  lease.  The  prayer 
of  the  complaint  was  for  an  amount  of  money  which  was  al- 
leged to  be  the  customary  and  usual  commission  allowed  to 
brokers  and  the  reasonable  value  of  the  services  expended 
in  that  behalf.  In  his  amended  answer  defendant  admitted 
the  execution  of  the  contract  set  out  in  plaintiff's  complaint, 
and  then  alleged  that  the  contract  did  not  clearly  set  forth 
the  true  terms  of  the  agreement  in  that  it  had  been  agreed 
that  the  compensation  of  plaintiff  would  be  earned  only  when 
he  had  secured  a  person  satisfactory  to  defendant  who  would 
lease  the  property  for  ten  years,  and  that  compensation  was 
only  to  be  paid  in  case  a  lease  was  actually  made,  and  then 
it  was  to  be  taken  out  of  the  first  money  received  on  such 
account.  It  was  further  alleged  that  plaintiff  did  intro- 
duce to  defendant  a  prospective  tenant  and  that  the  defend- 
ant, desiring  to  be  informed  and  satisfied  of  the  ability  of 
this  person  to  pay  the  rent  as  contemplated,  requested  the 
latter  to  furnish  a  statement  in  writing  showing  what  his 
financial  ability  was,  which  writing  was  promised  to  be  pro- 
duced, that  it  had  never  been  furnished  to  the  defendant, 
and  that  through  no  fault  of  his  he  did  not  make  a  lease  of 
the  property.  The  amended  answer  also  contained  a  denial 
that  plaintiff  ever  produced  a  proposed  tenant  who  was 
ready,  able,  and  willing  to  lease  the  property  on  the  terms 
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proposed.  The  action  was  tried  before  the  court  sitting 
without  a  jury,  and  findings  and  judgment  followed  in  favor 
of  defendant.  The  appeal  is  taken  from  that  judgment 
and  is  presented  on  the  judgment-roll  and  a  bill  of  exceptions. 
The  trial  judge  by  his  findings  determined  the  contract  of 
employment  of  the  plaintiff  to  have  been  made  in  the  terms 
set  out  in  the  amended  answer.  It  may  be  here  stated  that 
all  of  the  testimony  which  was  admitted  tending  to  show 
the  agreement  to  have  been  that  plaintiff's  right  to  commis- 
sions was  to  accrue  only  in  case  a  lease  of  the  property  was 
made  by  defendant  and  then  that  such  commissions  were  to 
be  paid  out  of  the  first  money  received  from  the  lessee,  was 
improperly  received  as  being  clearly  an  attempt  to  vary  the 
plain  and  unambiguous  terms  of  the  written  contract.  The 
phraseology  of  the  written  authorization  given  by  defendant 
to  plaintiff  to  lease  the  property  contained  no  suggestion  of 
any  such  conditions,  and  there  seems  to  be  no  room  for  the 
claim  that  the  language  used  was  ambiguous,  indefinite,  or 
uncertain  in  any  of  the  particulars  referred  to.  Defendant 
made  no  claim  of  excusable  mistake  and  presented  no  facts 
to  substantiate  any  such  contention.  He  testified  that  he  had 
had  long  years  of  business  experience  and  that  he  read  the 
contract  over  carefully  before  he  signed  it.  The  engagement 
of  a  real  estate  broker  who  proposes  to  secure  a  tenant  for 
an  owner  of  real  property  is  that  he  wiU  present  a  satis- 
factory person  who  is  ready,  able,  and  willing  to  enter  into 
such  a  lease  as  is  proposed  to  be  made  by  the  owner.  The 
business  to  be  conducted  in  the  leased  premises  must  also  be 
legitimate  and  lawful.  It  has  been  held  that  the  require- 
ment as  to  the  agent's  obligation  in  the  matter  of  a  lease  is 
not  different  from  that  assumed  where  the  purpose  of  the 
agency  is  to  procure  a  purchaser  instead  of  a  tenant. 
(Tanenbaum  v.  Boehm  et  ai.,  202  N.  Y.  293,  [95  N.  E.  708].) 
There  is  some  ground  to  doubt  the  legal  correctness  of  this 
holding,  however,  as  there  are  reasons  why  a  landlord  might 
with  propriety  refuse  to  enter  into  an  engagement  to  lease 
his  property  to  an  individual,  notwithstanding  that  such 
individual  in  a  strictly  commercial  sense  might  be  ready, 
able,  and  willing  to  enter  into  a  lease  of  the  kind  designed 
to  be  executed.  The  reputation  of  the  person  might  be  such 
as  to  entitle  the  landlord  to  urge  as  a  substantial  reason  that 
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the  proposed  tenant  was  not  satisfactory  to  him.  Other  condi- 
tions than  that  imagined  for  the  purpose  of  illustration  might 
be  presented  which  would  give  to  the  landlord  the  option 
to  refuse  to  contract  with  the  person  produced  by  the  broker. 
Such  reasons  are  sufficient,  if  of  a  substantial  kind  and  such 
as  may  properly  be  deemed  to  be  a  part  of  the  consideration 
for  which  the  landlord  lets  his  property;  they  must  amount 
to  something  more  than  the  satisfaction  of  mere  notion  or 
caprice.  {MtUlally  v.  Oreenwood  127  Mo.  138,  [48  Am.  St. 
Rep.  613,  29  S.  W.  1001].)  However,  as  the  case  is  presented 
on  the  evidence  shown  in  the  record,  it  does  not  become 
necessary  to  apply  any  but  the  standard  rule  affecting  the 
matter  as  to  when  an  agent  employed  to  sell  real  property 
may  be  said  to  have  earned  his  commission.  As  prefacing 
the  consideration  of  the  evidence,  it  is  well  to  suggest  the 
familiar  rule  which  requires  that  if  any  evidence  is  shown 
in  the  record  which  will  support  the  findings  of  the  trial 
court,  the  judgment  must  be  upheld.  In  this  case  by  the  tes- 
timony of  the  defendant  it  is  made  to  appear  that  the  pro- 
posed tenant  did  not  produce  satisfactory  evidence  of  his 
ability  to  respond  to  the  obligations  of  the  long  time  lease 
which  he  proposed  to  make  with  the  defendant.  Defendant 
testified  that  he  was  referred  to  two  persons  by  the  proposed 
tenant,  neither  of  whom  gave  him  any  assurance  that  the 
proposed  tenant  would  be  able  to  fulfill  all  of  the  obligations 
of  the  lease  contract ;  these  persons  vouched  for  the  integrity 
of  the  man,  and  one  of  them  said  that  he  might  be  inclined 
to  **  overreach  hiuLself."  Defendant  testified  further  that 
he  requested  a  written  statement  to  be  made  by  the  applicant 
for  the  lease,  showing  his  financial  worth,  but  that  this  state- 
ment was  not  forthcoming.  He  testified  that  plaintiff  had 
made  an  oral  statement  that  his  client  was  worth  twenty  thou- 
sand dollars  or  twenty-five  thousand  dollars.  He  testified: 
**I  didn't  make  a  lease  to  Mr.  Kreiter  because  I  never  had  a 
statement  from  Mr.  Kreiter  in  regard  to  his  financial  ability 
which  satisfied  me.  I  asked  him  for  a  written  statement  of 
his  assets  and  liabilities  and  twice  he  started  to  do  it,  and 
was  interrupted  by  Mr.  Diamond  and  did  not  finish  it.  I 
handed  him  a  paper  in  my  office  to  write  out  a  statement 
of  his  financial  ability,  and,  as  I  supposed,  he  started  to  do 
it;  just  at  that  time  Mr.  Diamond  called  him  away  and  when 
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he  returned  they  were  talking  ahout  something  else  and  he 
didn't  finish  it.  .  .  .  The  fact  that  I  had  a  tenant  in  there  who 
refused  to  vacate  without  a  bonus  was  one  of  the  reasons 
why  I  did  not  lease  to  Mr.  Kreiter.  That  was  not  the  whole 
reason.  I  was  never  satisfied  with  Mr.  Kreiter 'g  ability  and 
standing  and  integrity.  I  didn't  have  facts  enough  to  base 
an  opinion  upon  Mr.  Ereiter's  financial  ability.  I  had  gone  to 
Mr.  Thomas  with  Mr.  Ereiter,  and  that  was  not  assuring  of 
Mr.  Kreiter 's  financial  ability  to  carry  out  such  an  agreement 
as  he  proposed  to  enter  into ;  neither  was  the  statement  of  the 
man  at  the  bank."  The  foregoing  quotation  from  the  defend- 
ant's testimony,  which  is  but  a  small  part  of  that  given  by 
him,  is  sufficient  to  afford  a  basis  for  the  finding  of  the  court 
wherein  all  of  the  allegations  of  paragraph  one  of  the  amended 
answer  of  defendant  are  determined  to  be  true.  Leaving  out 
of  consideration  the  allegations  as  to  the  imperfection  of  the 
contract  as  therein  made,  sufficient  was  alleged,  as  before 
noted,  to  present  the  issue  as  to  whether  the  proposed  tenant 
gave  satisfactory  evidence  of  his  ability  to  carry  out  the  terms 
of  the  proposed  lease  contract.  While  a  part  of  the  findings 
relating  to  the  making  of  the  contract  justifies  the  criticism 
that  it  presents  an  inconsistency  as  to  the  facts,  and  it  is  quite 
clear  that  the  court  committed  error  in  allowing  testimony  to 
be  introduced  to  vary  the  plain  import  of  certain  terms  of  the 
contract,  nevertheless,  in  view  of  the  fact  that  the  finding 
upon  the  material  matter  as  to  lack  of  performance  made  by 
plaintiff  under  the  contract  is  sustained  by  the  evidence,  the 
errors  adverted  to  become  immaterial  and  nonprejudicial. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CSy.   1419.    Second  Appellate  DiBtrict.— Deeember  24,   1913.] 

J.  J.  STADLER,  Administrator  of  the  Estate  of  Mary  J. 
Quesenberry,  Deceased,  Appellant,  v.  PACIFIC  ELEC- 
TRIC RAILWAY  COMPANY  (a  Corporation),  Re- 
spondent 

Electric  Bailwat— Passknoeb  Aliohtino  feoic  Cab — Collision 
With  Cae  on  Anothee  Teack — Duration  of  Relation  or  Cab- 
KIEE  AND  Passengee. — In  an  action  against  an  electric  railwaj 
company  for  the  death  of  a  x>a88enger  who,  upon  alighting  from 
a  ear,  was  struck  bj  a  car  approaching  on  another  track,  an  in- 
struction that  the  relation  of  passenger  and  carrier  did  not  cease 
at  the  moment  she  alighted  from  the  car,  but  that  it  continued  until 
she  had  a  reasonable  time  and  opportunity  to  leave  the  premises 
of  the  railway  company,  and  that  during  such  time  the  railway 
company  owed  to  her  the  highest  degree  of  care,  embodies  a  cor- 
rect statement  of  the  law  applicable  to  the  case. 

Id. — Speed  of  Caes — Right  and  Dutt  of  Railway  Concerning — 
Pleading — Instructions. — In  such  action  an  instruction  that  "at 
the  place  where  this  accident  is  shown  to  have  occurred  there  was 
no  law  regulating  the  speed  of  cars;  the  defendant  had  a  right 
to  propel  it0  cars  at  any  rate  of  speed  which  was  consistent  with 
the  exercise  of  due  care  in  the  business  of  railroading,"  is  not 
objectionable  in  that  propelling  the  cars  at  an  unlawful  speed  was 
not  an  issue  tendered  by  the  pleadings,  when  it  ia  alleged  in  the 
complaint  that  the  death  of  the  deceased  was  the  direct  and  proxi- 
mate result  of  "the  negligence  of  defendant  in  the  operation  of  its 
electric  cars.** 

Id. — ^Unlawful   Speed    of   Cart— Admissibility    of    Ordinance    to 
Show. — Whether  the  rate  of  speed  of  the  car  wa»  unlawful  was, 
under  the  general  allegation  of  negligence,  a  proper  subject  for, 
inquiry,  under  which  an  ordinance  fixing  such  rate  might  have  been 
introduced. 

Id. — Pleading  Negligence — General  Auj&gations — Evidence  Ajv* 
MissiBiA  Under. — ^While  the  specific  acts  constituting  negligence 
were  not  alleged  in  the  complaint,  nevertheless,  under  the  general 
allegation,  evidence  showing  either  that  the  cars  were  propelled 
at  an  unlawful  speed  contrary  to  law,  or  that,  in  the  absence  of 
such  law,  the  rate  of  8i>eed  was  such  as  under  the  circumstances 
constituted  negligence  per  $e,  is  competent. 

Id. — ^DuE  Cabb — Instouctions  Concerning. — In  the  instruction  that 
the  "defendant  had  a  right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  due  care  in  the  business  of  railroading," 
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the  expression  ''due  care*'  means  such  degree  of  care  as  the 
defendant  owed  to  the  deceased,  and  this  depended  upon  the  con- 
clusion reaohed  by  the  jury  as  to  whether  or  not  she  was,  when 
etruck  by  the  car,  a  passenger  of  the  defendant;  if  she  was,  then 
"due  care**  was  the  highest  degree  of  care. 
Id. — iNSTEucnoNS — Use  of  Expression  "Business  of  Railroading." 
The  worda  "business  of  railroading"  in  such  instruction  could  not 
refer  to  th«  operation  of  a  freight  train  or  to  any  business  in- 
cluded within  the  term  other  than  the  carrying  of  passengers  for 
hire,  when  it  waa  alleged  in  both  the  complaint  and  answer  that 
the  defendant  waa  at  the  time  of  the  a/Ccideni  engaged  as  a  com- 
mon carrier  of  passengers,  end  the  question  at  issue  was  whether 
the  plaintiff's  intestate  was  killed  as  a  result  of  the  defendant's 
negligence  while  being  transported  by  the  defendant  as  a  pas- 
senger. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  triaL  Grovin  W.  Craig, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  E.  Park,  and  E.  B.  Drake,  for  Appellant 

J.  W.  "McKinley,  and  B.  C.  Gortner,  for  Respondent 

SHAW,  J. — Action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  Mary  J.  Quesenberry,  which  is  alleged  to 
have  occurred  in  an  accident  due  to  defendant's  negligence 
in  the  operation  of  its  electric  cars. 

The  case  was  tried  before  a  jury  which  brought  in  a  verdict 
for  defendant.  Judgment  followed;  plaintiff  moved  for  a 
new  trial,  which  motion  was  denied,  and  he  appeals  from  said 
order  denying  his  motion. 

The  facts,  so  far  as  required  to  elucidate  the  alleged  errors, 
are  as  follows :  At  the  time  of  the  accident  defendant  was  the 
owner  and  engaged  as  a  common  carrier  of  passengers  in  the 
operation  of  an  interurban  electric  line  of  railway  consisting 
of  four  tracks  extending  from  the  city  of  Los  Angeles  in  a 
southerly  direction  to  the  city  of  Long  Beach  and  other  towns. 
At  a  point  where  the  tracks  cross  what  would  constitute 
Thirty-ninth  Street  if  projected,  the  railway  company  owns 
the  right  of  way,  w^hich  is  fenced  so  as  to  prevent  vehicles  from 
crossing  the  tracks,  but  having  openings  therein  for  egress 


Digitized  by  LjOOQIC 


Dec.  1913.]     Stadler  v.  Pacific  Electric  Ry.  Co.  573 

and  ingress  of  pedestrians.  The  two  inner  tracks  were  used 
in  the  operation  of  through  cars  which  did  not  stop  at  Thirty- 
ninth  Street.  The  through  south-bound  cars  were  operated 
on  the  westerly  of  these  two  inner  tracks,  and  the  through 
north-bound  cars  were  operated  on  the  easterly  inner  track. 
The  two  outer  tracks  were  used  in  the  operation  of  cars  doing 
local  business  and  stopping  at  Thirty-ninth  Street  for 
passengers  getting  on  and  off  the  cars  at  that  point.  For 
their  convenience,  the  railway  company  had  constructed  a 
dirt  walk  or  passageway  some  ten  or  fifteen  feet  in  width  and 
flush  with  and  extending  across  the  tracks,  at  both  ends  of 
which  walk  and  next  to  the  outer  tracks  was  a  dirt  platform 
at  which  the  local  cars  stopped  to  take  on  and  let  off 
passengers.  On  the  evening  in  question,  it  being  dark,  the 
deceased  boarded  a  local  car  in  Los  Angeles,  which  ran  south 
on  the  westerly  track,  and  which  upon  arriving  at  the  Thirty- 
ninth  Street  station  stopped  at  the  dirt  platform  on  the  outer 
side  of  the  track,  where  she  got  off  the  car,  which  proceeded 
on  its  way  south.  After  this  car  left  the  station,  she  started 
east  across  the  tracks,  at  which  time  a  local  car  going  north  on 
the  easterly  track  approached  and  as  usual  stopped  at  the  dirt 
platform  on  the  east  side  of  the  north-bound  local  track.  At 
the  same  time  a  through  car  was  approaching  rapidly  from  the 
north  and  a  through  car  approaching  from  the  south,  though 
at  the  time  distant  some  himdred  feet  farther  than  was  the 
south-bound  car,  the  two  passing  each  other  near  this  point. 
Deceased  proceeded,  reaching  a  point  between  the  two  through 
tracks,  which  are  nine  and  one-half  feet  distant  apart,  appar- 
ently without  seeing  the  approach  of  the  south-bound  through 
car.  She  was  dressed  in  black,  and,  owing  to  the  fact  that  the 
track  was  oiled  and  black,  was  not  seen  by  the  motorman 
of  this  car  until  he  was  within  seventy-five  feet  of  the  point 
where  she  was  struck  by  the  step  of  said  south-bound  car  and 
killed.  All  the  cars  had  their  headlights  burning,  and  the 
fact  that  they  were  at  the  time  but  a  short  distance  away 
approaching  the  crossing,  the  north-bound  local  car  having 
reached  the  dirt  platform  where  it  stopped,  thus  blocking  her 
way,  must  have  been  apparent  to  one  fully  acquainted,  as  she 
is  shown  to  have  been,  with  the  operation  of  the  cars  at  that 
point 
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Appellant's  theory  and  that  upon  which  the  case  was  tried, 
as  alleged  in  the  complaint,  was  that  upon  plaintiff's  intestate 
being  discharged  from  the  car  upon  defendant's  right  of  way 
so  used  as  a  station  for  taking  on  and  discharging  passengers 
from  its  local  cars,  **and  before  she  had  been  able  to  leave  the 
said  private  right  of  way,  ...  by  reason  of  the  negligence 
of  defendant  in  the  operation  of  its  electric  cars,  the  plain- 
tiffs intestate  was  struck  by  one  of  its  said  electric  cars  being 
then  by  it  operated  south-bound  on  the  west  inside  track." 
He  contends  that  the  relation  of  carrier  and  passenger  between 
defendant  and  deceased  did  not  cease  until  she  had  had  reason- 
able time  to  leave  the  grounds  of  the  carrier.  This  proposition 
must  be  conceded.  At  the  request  of  plaintiff  the  court  in- 
structed the  jury  in  effect  that  if  they  believed  from  the 
evidence  that  the  decedent  did  not  have  "a  reasonable  time  or 
opportunity  to  leave  the  defendant's  said  premises  going  in 
the  direction  ordinarily  taken  to  her  home,  .  .  .  before  she 
was  struck  by  defendant's  car,  then  I  instruct  you  that  the 
duty  of  defendant  to  her  as  a  passenger  did  not  cease  the 
moment  she  alighted  from  its  car  at  the  place  selected  by  it 
for  the  discharge  of  its  passengers,  but,  on  the  contrary,  that 
the  relation  of  passenger  and  carrier,  which  had  theretofore 
existed  between  them  while  she  was  being  carried  by  it  in  its 
car,  remained  until  she  had  had  a  reasonable  time  or  opportun- 
ity to  thus  leave  the  place  where  she  alighted  from  defendant's 
car.  In  that  event,  it  was  the  duty  of  the  defendant  to  use 
the  highest  degree  of  care  to  make  this  way  of  egress  reason- 
ably safe ;  and  a  failure,  if  any,  to  perform  such  duty  to  her 
on  the  part  of  defendant  was  negligence."  And  further: 
**You  are  instructed  that  under  the  Civil  Code  of  the  state 
of  California,  ...  a  carrier  of  persons  for  reward  or  hire 
must  use  the  utmost  care  and  diligence  for  their  safe  carriage 
and  must  provide  everything  necessary  for  that  purpose,  and 
must  exercise  to  that  end  a  reasonable  degree  of  skill.  You 
are,  therefore,  instructed  that  if  you  shall  believe  from  the 
evidence  that  at  the  time  plaintiff's  intestate  was  stricken 
she  was  still  a  passenger  of  the  defendant,  as  defined  in  these 
instructions,  then  I  instruct  you  that  they  owed  her  the  utmost 
or  highest  degree  of  care  in  protecting  her  from  injury  while 
crossing  the  defendant's  car  tracks  by  such  passageway,  even 
though  she  had  left  its  car."    We  think  this  instruction  em- 
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bodies  a  correct  statement  of  the  law  applicable  to  the  case. 
By  it  the  jury  was  instructed  that  the  relation  of  passenger 
and  carrier  did  not  cease  at  the  moment  she  alighted  from  the 
car,  but  that  such  relation  continued  until  she  had  a  reason- 
able time  and  opportunity  to  leave  the  premises  of  defendant, 
and  that  during  such  time  defendant  owed  to  her  the  highest 
degree  of  care.  If  plaintiff  desired  further  instructions  "de- 
fining the  duties  of  a  carrier  to  a  passenger"  he  should  have 
requested  the  court  to  give  the  same.    He  did  not  so  request. 

Appellant  next  complains  of  the  giving  of  the  following  in- 
struction: "At  the  place  where  this  accident  is  shown  to  have 
occurred  there  was  no  law  regulating  the  speed  of  cars.  The 
defendant  had  a  right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  the  exercise  of  due  care  in  the  busi- 
ness of  railroading. ' '  The  first  objection  urged  to  this  instruc- 
tion is  that  propelling  the  cars  at  an  unlawful  speed  wafi  not 
an  issue  tendered  by  the  pleadings.  It  was  alleged  in  the  com- 
plaint that  the  death  of  deceased  was  the  direct  and  proximate 
result  of  "the  negligence  of  defendant  in  the  operation  of  its 
electric  cars.''  While  the  specific  acts  constituting  negligence 
were  not  alleged,  nevertheless,  under  the  general  allegation, 
evidence  showing  either  that  the  cars  were  propelled  at  an  un- 
lawful speed  contrary  to  law,  or  that,  in  the  absence  of  such 
law,  the  rate  of  speed  was  such  as  under  the  circumstances 
constituted  negligence  per  se,  was  competent.  "Under  our 
system  of  pleading,  it  is  both  unnecessary  and  improper  to 
plead  the  evidence  relied  on  to  establish  the  ultimate  facts 
essential  to  a  cause  of  action."  (Cragg  v.  Los  Angeles  Trust 
Co,,  154  Cal.  663,  [16  Ann.  Cas.  1061,  98  Pac.  1063].)  It  is 
true  that  in  the  case  of  Cooper  v.  Los  Angeles  Terminal  R. 
Co,,  137  Cal.  229,  [70  Pac.  11],  there  is  an  intimation  to  the 
effect  that  where  the  complaint  failed  to  allege  an  unlawful 
rate  of  speed,  but  did  aver  that  at  the  time  of  the  accident, 
which  occurred  at  a  crossing,  the  train  was  being  propelled  at 
a  rapid  and  dangerous  rate  of  speed,  an  instruction  requested 
that  "the  evidence  produced  upon  the  trial  of  this  action 
fails  to  show  that  defendant's  train  which  collided  with  plain- 
tiff's vehicle,  and  thereby  injured  her,  was  being  at  the  time 
of  such  collision  run  at  an  unlawful  or  reckless  rate  of  speed," 
was  properly  refused  upon  the  ground  that  it  usurped  the 
province  of  the  jury  whose  duty  it  was  to  determine  the  ques- 
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tion  as  to  whether  the  train  was  run  at  a  reckless  rate  of 
speed.  In  the  course  of  the  opinion  the  court  stated:  **If 
there  were  no  other  objection  to  the  instruction,  it  was  prop- 
erly refused  because  it  did  not  apply  to  the  cause  of  action 
set  forth  in  the  complaint.*'  This  statement,  if  not  dictum, 
is  not  the  law.  **  Evidence  that  the  party  was  acting  in  viola- 
tion or  neglect  of  a  statute  or  ordinance  regulating  the  mode 
of  conducting  vehicles,  is  always  admissible  in  such  a  case,  as 
tending  to  show  negligence  in  the  one  guilty  of  the  omission.'* 
{Harrison  v.  Sutter  St,  Ry,  Co,,  116  Cal.  156,  [47  Pac.  1019].) 
Whether  the  rate  of  speed  was  unlawful  was,  under  the  gen- 
eral allegation  of  negligence,  a  proper  subject  for  inquiry 
under  which  an  ordinance  fixing  such  rate  might  have  been 
introduced.  There  is,  therefore,  nothing  in  the  objection  first 
made  to  the  instruction.  No  evidence  whatever  was  offered 
tending  to  show  the  existence  of  any  law  regulating  the  speed 
of  cars  at  the  point  in  question,  and  that  part  of  the  instruc- 
tion complained  of  was  strictly  in  accord  with  the  facts. 

The  jury  was  told  that  "defendant  had  a  right  to  propel 
its  cars  at  any  rate  of  speed  which  was  consistent  with  due 
care  in  the  business  of  railroading."  In  referring  to  neg- 
ligence, **due  care"  means  such  care  as  the  law  requires  under 
the  particular  circumstances  of  the  case.  The  term  is  relative 
and  its  application  depends  upon  the  degree  of  care  and 
vigilance  which  the  situation  of  the  parties  and  the  circum- 
stances impose.  A  degree  of  vigilance  on  the  part  of  defend- 
ant which  would  have  constituted  **diie  care"  as  to  a  tres- 
passer on  its  grounds,  would  not  be  due  care  as  to  one  occupy- 
ing the  alleged  relation  of  deceased  to  defendant,  which  was 
that  of  a  passenger.  If  the  measure  of  diligence  required 
under  the  circumstances  of  the  case  is  a  less  degree  of  vig- 
ilance than  the  highest  degree  of  care,  then  the  exercise  of 
such  lesser  degree  is  '*due  care"  in  such  ease;  but  if,  on  the 
contrary,  the  circumstances  are  such  as  to  require  the  highest 
degree  of  care,  then  less  than  such  degree  is  not  **due  care." 
In  this  case  the  court  instructed  the  jury  as  to  what  con- 
stituted the  relation  of  passenger  and  carrier,  and  told  the 
jury  that  if  such  relation  existed  between  defendant  and 
plaintiff's  intestate  at  the  time  of  the  collision,  then  defendant 
owed  her  the  highest  or  utmost  degree  of  care.  In  other 
words,  the  instructions  taken  as  a  whole  told  the  jury  that 
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defendant  was  required  to  use  due  care  in  the  rate  of  speed 
at  which  it  propelled  its  cars,  which  degree  of  care,  in  case  they 
found  that  deceased  was,  as  claimed  by  plaintiff,  a  passenger 
when  struck  by  the  car,  was  the  highest  degree  of  care.  There- 
fore, "due  care"  was  such  degree  of  care  as  defendant  owed 
to  deceased,  and  this  depended  upon  the  conclusion  reached 
by  the  jury  as  to  whether  or  not  she  was  at  the  time  when 
struck  by  the  car  a  passenger  of  defendant.  If  she  was,  then 
"due  care''  was,  as  the  court  had  repeatedly  stated  to  the 
jury,  the  highest  degree  of  care. 

A  further  criticism  of  the  instruction  is  the  use  therein  of 
the  words  "business  of  railroading."  It  is  alleged  in  both 
the  complaint  and  answer  that  defendant  was,  at  the  time, 
engaged  as  a  common  carrier  of  passengers,  and  the  question 
at  issue  was  whether  plaintiff's  intestate  was  killed  as  a  result 
of  defendant's  negligence  while  being  transported  by  de- 
fendant as  a  passenger.  Hence,  the  "business  of  railroad- 
ing" could  not  refer  to  the  operation  of  a  freight  train  or  to 
any  business  included  within  the  term  other  than  the  carrying 
of  passengers  for  hire,  as  alleged  in  the  complaint  and  answer. 

Appellant  suggests  that,  in  lieu  of  said  instruction,  the 
court  should  have  instructed  the  jury  as  follows:  "The  de- 
fendant had  a  right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  the  exercise  of  due  care  in  the  trans- 
portation of  passengers  at  the  time  and  place  in  controversy." 
As  stated,  the  instruction  given  could  not  have  been  under- 
stood by  the  jury  as  referring  to  any  business  transaction  by 
defendant  other  than  the  transportation  of  passengers;  nor 
could  it  have  been  understood  as  having  reference  to  any  other 
time  and  place  than  that  alleged  in  the  pleadings.  Moreover, 
plaintiff  did  not  ask  for  such  modification  of  the  instruction. 
While  we  do  not  regard  the  instruction  given  as  a  model, 
nevertheless,  the  giving  of  it  was  not  error. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

88  OftL  App.- 
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[Civ.  No.  1421.    Second  Appellate  District.— December  26,  1913.] 

JOSEPH  MESMER,  Appellant,  v.  THE  BOARD  OF  PUB- 
LIC SERVICE  COMMISSIONERS  OF  THE  CITY 
OF  LOS  ANGELES  et  al.,  Respondents. 

Municipal  Corporation — Amendment  of  Charter — ^Board  or  Pubuc 
Service  Commissioners  —  Constitutional  Law. — The  amend- 
ments to  the  freeholders'  charter  of  the  city  of  Los  Angelas,  creat- 
ing a  board  of  public  service  commissioners  and  giving  it  control 
of  the  revenues  derived  from  the  sale  of  water,  axe  not  violative 
of  section  13  of  article  XI  of  the  constitution,  which  prohibits  the 
legislature  from  delegating  municipal  functions  to  special  com- 
missions. 

Id. — Freeholders'  Charter — Approval  by  Legislature— Power  to 
Change. — The  legislature  has  no  ]>ower  to  mould  or  change  a  free- 
holders' charter  of  a  city  when  such  instrument  is  before  it  for 
approval. 

Id.- Approval  or  Freeholders'  Charter  by  Legislature — Whether 
an  Exercise  or  Law-making  Power. — The  legislature  does  not, 
when  it  approves  by  resolution  a  freeholders'  charter  for  a  city, 
exercise  law-making  power  in  the  sense  intended  to  be  expressed 
in  the  prohibitory  clause  of  the  constitution,  that  "the  legislature 
shall  not  delegate  to  any  special  commission,  private  corporation, 
company,  association,  or  individual,  any  power  to  make,  control, 
appropriate,  supervise,  or  in  any  way  interfere  with,  any  county, 
city,  town,  or  municipal  improvement,  money,  property,  or  effects, 
whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assessments, 
or  perform  any  municipal  functions  whatever." 

Id. — Municipal  Charters — Whether  Superior  to  General  State 
Laws. — Municipalities  are  now  given  the  power  to  draft  charters 
whose  provisions,  in  so  far  as  they  refer  to  municipal  affairs,  are 
superior  to  the  general  state  laws.  The  legislature  cannot  enact 
any  law  which  will  repeal  or  change  such  charter  provisions. 

Id. — Public  Service  Commissioners — Powers — Purchase  or  Ground 
AND  EREcnoN  or  Building. — The  board  of  public  service  commis- 
sioners of  the  city  of  Los  Angeles  has  power,  under  the  freehold- 
ers' charter,  to  purchase  ground  and  erect  thereon  an  administrative 
building  for  its  uses,  the  cost  thereof  to  be  paid  from  the  revenue 
of  the  water  department. 

Id. — City  Indebtedness — Constitutional  Limit. — Section  18  of  article 
XI  of  the  constitution,  which  forbids  a  city  from  incurring  any 
indebtedness  exceeding  in  any  one  year  the  income  and  revenue 
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provided  in  suckh  year,  without  the  favx)rable  Tote  of  two-thirde  of 
the  electors,  is  not  applicable  to  the  board  of  public  service  com- 
missioners in  carrying  on  such  an  undertaking. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  S.  McCallum,  and  Hutton  &  Williams,  for  Appellant. 

Albert  Lee  Stephens,  City  Attorney,  and  Geo.  B.  Cryer, 
Assistant  City  Attorney,  for  Respondents. 

JAMES,  J. — ^A  demurrer  interposed  to  the  amended  com- 
plaint of  plaintiff  was  sustained,  and  this  appeal  was  taken 
from  the  judgment  of  dismissal  which  followed. 

By  the  provisions  of  a  freeholders'  charter  of  the  city  of 
Los  Angeles,  adopted  in  1903,  there  was  created  a  water  de- 
partment which  was  provided  to  be  placed  under  the  control 
of  a  board  consisting  of  five  members.  In  March,  1911,  an 
amendment  to  the  charter  was  regularly  adopted,  by  which 
amendment  a  department  of  public  service  was  provided  for, 
which  department,  in  addition  to  being  given  charge  of  the 
water  service,  was  given  control  and  management  also  of  such 
electric  works  and  electric  systems  as  might  thereafter  be 
acquired.  The  board  of  public  service  commissioners  created 
under  the  latter  amendment  became  the  successors  of  the 
board  of  water  commissioners  first  referred  to.  Plaintiff's 
complaint  set  out  that  the  last  named  board,  on  the  eighth 
day  of  November,  1909,  for  the  purpose  of  acquiring  property 
upon  which  to  erect  a  building  for  the  uses  of  its  department, 
contracted  to  purchase  a  lot  in  the  city  of  Los  Angeles  for  the 
sum  of  one  hundred  and  ninety-five  thousand  dollars,  payable 
five  thousand  dollars  in  cash,  the  balance  to  be  represented  by 
two  mortgages,  one  for  the  sum  of  seventy  thousand  dollars, 
and  one  for  the  sum  of  one  hundred  and  twenty  thousand 
dollars.  It  was  further  set  out  that  out  of  the  income  and 
revenue  arising  from  the  water  department,  at  the  time  of 
bringing  the  action,  a  total  of  one  hundred  and  fifteen  thou- 
sand dollars  besides  certain  installments  of  interest,  had 
been  paid  on  account  of  the  purchase  price  of  the  lot^  and 
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that  excavation  had  been  made  thereon  to  accommodate  a 
foundation  for  the  proposed  building.  Further,  that  the 
moneys  contracted  so  to  be  paid  exceeded  the  income  and 
revenues  of  the  water  department  for  the  year  mentioned,  and 
that  the  board  threatened  to  execute  a  contract  which  would 
provide  for  the  erection  and  completion  of  the  proposed 
building.  An  injunction  was  prayed  for,  that  defendants  be 
enjoined  from  making  any  further  payments  on  ftccount  of 
the  purchase  price  of  the  lot,  and  from  entering  into  a  con- 
tract for  the  erection  of  the  building. 

It  is  appellant's  contention  that  the  charter  provisions  which 
gave  to  the  board  of  water  commissioners  and  its  successor, 
the  board  of  public  service  commissioners,  control  of  the 
revenues  derived  from  the  sale  of  water  are  unconstitutional 
as  violative  of  section  13  of  article  XI  of  the  constitution, 
which  provides  as  follows:  *'The  legislature  shall  not  delegate 
to  any  special  commission,  private  corporation,  company,  asso- 
ciation, or  individual,  any  power  to  make,  control,  appro- 
priate, supervise,  or  in  any  way  interfere  with,  any  county, 
city,  town,  or  municipal  improvement,  money,  property,  or 
effects,  whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or 
assessments,  or  perform  any  municipal  functions  whatever." 
The  provisions  of  this  section  are  restrictive  of  the  general 
law-making  power  of  the  legislature.  If  it  could  be  said 
that  a  freeholders'  charter  adopted  by  a  vote  of  the  people  of 
a  city  under  the  express  sanction  of  the  constitution,  is  to  be 
viewed  as  an  enactment  of  the  legislature,  then  there  might 
be  force  in  the  point  made.  As  a  test  of  that  matter  it  may 
be  here  inquired :  What  power  has  the  legislature  to  mould  or 
change  a  freeholders'  charter  when  such  an  instrument  is 
before  it  for  consideration?  The  answer  is  that  it  has  no 
such  power.  It  is  required  that  a  freeholders'  charter  to  be- 
come effective  must  be  approved  by  the  legislature;  this  ap- 
proval is  made  by  resolution  and  not  by  bill.  It  has  been 
held  that  the  legislature  does  not  exercise  law-making  power 
when  it  approves  such  charters.  (People  v.  Tool,  85  Cal.  333, 
[24  Pac.  603] ;  People  v.  Ghinn,  85  Cal.  238,  [24  Pac.  718].) 
In  Ex  parte  Sparks,  120  Cal.  395,  [52  Pac.  715],  Justice 
Temple  in  the  main  opinion,  declared  that  because  amend- 
ments to  the  constitution,  adopted  subsequent  to  the  render- 
ing of  the  decisions  in  People  v.  Gu7in  and  People  v.  Tool, 
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provided  that  when  the  approval  of  the  legislature  is  given 
to  a  freeholders'  charter,  it  *'may  be  by  conciirrent  resolu- 
tion," the  force  of  the  conclusions  announced  in  the  cases 
cited  was  weakened  and  that  the  question  as  to  whether  the 
legislature  when  so  acting  exercised  law-making  power  should 
be  considered  an  open  one.  This  view  was  concurred  in  by 
only  one  other  justice  of  the  court,  the  two  remaining  justices 
who  concurred  in  the  judgment  refusing  to  agree  to  that 
declaration.  If  the  decisions  in  the  Gunn  and  Toal  cases  cor- 
rectly declared  the  law  under  a  constitutional  provision 
which  required  the  legislature  to  approve  or  reject  a  free- 
holders* charter  without  power  of  amendment,  and  which  did 
not  provide  how  that  approval  should  be  manifested,  whether 
by  bill  or  resolution,  it  is  indeed  diflScult  to  perceive  any  rea- 
son why  the  effect  of  these  decisions  is  impaired  in  the  least 
by  subsequently  adopted  constitutional  amendments  which 
contain  the  express  declaration  that  the  approval  may  be  by 
concurrent  resolution.  It  would  seem  that  approval  by  bill, 
which  is  the  method  prescribed  for  the  enactment  of  laws  in 
this  state  (Cal.  Const.,  art.  IV,  sec.  15),  would  be  inappro- 
priate under  either  provisions  of  the  constitution.  A  bill  is 
ordinarily  subject  to  amendment  as  it  passes  through  jthe  two 
legislative  houses,  but  the  legislature  possesses  no  power  to 
change  or  modify  a  charter  adopted  by  the  people  of  a 
municipality.  The  electors  through  their  board  of  free- 
holders, determine  upon  the  provisions  of  the  law  under 
which  they  propose  to  be  governed;  the  legislature  merely 
assents,  when  its  approval  is  given,  that  the  municipality  may 
be  so  governed.  **The  legislative  power  we  understand  to  be 
the  authority,  under  the  constitution,  to  make  laws,  and  to 
alter  and  repeal  them."  (Cooley  on  Constitutional  Limita- 
tions, 7th  ed.,  p.  131.)  In  the  case  of  State  v.  Dahl,  6  N.  D. 
81,  [34  L.  R.  A.  97,  68  N.  W.  418]),  it  is  said,  referring  to 
a  joint  resolution  of  the  legislature:  **The  joint  resolution 
has  no  title,  its  enacting  clause  is  not  couched  in  the  language 
prescribed  by  the  constitution  to  be  employed  in  the  enact- 
ment of  ordinary  laws ;  nor  was  it  ever  submitted  to  the  gov- 
ernor for  approval.  Whenever  it  is  necessary  that  the  ex- 
pression of  sovereign  will  should  take  the  form  of  ordinary 
legislation,  these  requirements  must  be  strictly  observed. 
•  •  •  Under  many  state  constitutions  containing  provisions 
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with  regard  to  the  enactment  of  statutes  similar  to  those 
found  in  the  organic  law  of  this  state,  it  has  been,  and  is, 
customary  to  express  by  joint  resolution  the  will  of  the  legis- 
lature on  matters  not  falling  within  the  category  of  ordinary 
legislation."  These  citations  are  cumulative  to  the  point 
that  the  legislature  does  not,  when  it  approves  by  resolution 
a  municipal  charter,  exercise  law-making  power  in  the  sense 
intended  to  be  expressed  in  the  prohibitory  clause  of  the 
constitution  here  claimed  to  have  been  violated.  Municipali- 
ties are  given  the  power  to  draft  charters  the  provisions  of 
which,  in  so  far  as  they  refer  to  municipal  affairs,  are  superior 
to  the  general  state  laws.  The  legislature  cannot  enact  any 
law  which  will  repeal  or  change  such  charter  provisions.  This 
result  has  followed  an  amendment  to  the  constitution  adopted 
in  1896,  before  which  time  general  statutes  of  the  state  were 
of  superior  force. 

Appellant  insists,  however,  that  even  though  the  charter 
provisions  which  created  the  board  of  water  commissioners 
and  its  successor,  violated  no  restrictive  clauses  of  the  con- 
stitution, yet  that  the  language  used  in  those  provisions  does 
not  extend  the  power  of  the  commission  so  far  as  to  permit 
it  to  purchase  ground  and  erect  an  administrative  building 
for  the  uses  of  its  department.  The  commission  having  charge 
of  the  city  water  department  as  created  by  the  charter,  con- 
stitutes an  agency  of  the  municipal  government,  but  one 
possessed  of  independent  functions;  it  is  a  legal  entity.  It 
serves  as  the  managing  and  directing  power  of  the  utility 
which  it  has  in  charge  and  in  its  sphere  of  action  is  free  from 
interference  by  the  legislative  body.  It  i)ossesses  the  power 
and  the  sole  power  to  authorize  the  expenditure  of  money 
derived  from  the  sale  of  water,  as  its  discretion  may  suggest, 
including  the  power  to  purchase  additional  lands  and  water- 
rights  and  other  property  necessary  to  the  maintenance  of  the 
utility.  It  may  sue  and  be  sued  alone  and  under  its  own 
name.  Its  organization  and  powers  comport  with  the  modern 
idea  of  a  commission  form  of  government  where,  instead  of 
lodging  all  administrative  authority  under  one  general  head, 
control  is  divided  and  separate  departments  transact  with 
greater  freedom  of  action  and  more  extensive  authority  the 
business  allotted  to  them.  Under  such  a  system  the  common 
council  is  relieved  of  many  of  its  responsibilities,  and  like- 
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wise  is  shorn  of  much  of  its  former  power  and  becomes  more 
especially  a  distinctive  le^slative  body.  Having  seen  over 
what  a  wide  range  the  power  of  the  commission  extends,  it 
can  better  be  determined  what  means  may  be  permitted  to  it 
through  which  to  perform  the  duties  assigned  to  it.  It  is 
required  that  the  board  shall  maintain  an  oflSce  and  prescribe 
oflRce  hours  for  the  convenience  of  the  public ;  also  that  it  shall 
hold  regular  stated  meetings  once  each  week.  It  is  nowhere 
required  that  the  city  council  shall  provide  this  office  for  the 
board  of  commisioners,  nor  that  that  oflSce  shall  be  at  the  city 
hall.  If  then,  as  is  clear,  the  board  is  authorized  to  maintain 
its  own  oflSce,  how  can  it  be  said  that  such  an  oflBce  may  not 
be  obtained  by  purchase  or  erected  by  contract  1  If  one  can 
legally  be  purchased  or  erected,  what  is  there  in  the  charter 
provisions  which  limits  the  expenditure  of  money  in  that  di- 
rection? Certainly  no  limit  can  be  set  to  that  power,  except 
such  as  the  discretion  of  the  board  reasonably  exercised  may 
dictate.  It  is  not  shown  by  any  allegation  in  the  complaint 
in  this  action  that  the  commission  in  proceeding  to  purchase 
ground  and  arrange  for  the  construction  of  a  building  was 
chargeable  with  improper  motives  or  bad  faith,  and  there  it 
would  seem  that  the  discussion  upon  this  particular  conten- 
tion must  end. 

Section  18  of  article  XI  of  the  constitution,  which  forbids 
a  city,  etc.,  from  incurring  any  indebtedness  exceeding  in  any 
one  year  the  income  and  revenue  provided  in  such  year  with- 
out the  favorable  vote  of  two-thirds  of  the  electors,  is  not 
applicable.  The  prohibition  in  this  section  provided  does 
not  extend  to  a  board  of  commissioners  exercising  functions 
under  the  charter  of  a  city,  such  as  appears  here.  It  is  a 
suflScient  answer  to  this  contention  to  note  that  such  a  board 
is  not  named  or  described  in  the  section  of  the  constitution 
which  is  invoked.  (See  In  re  Madera  Irrigation  Dist.,  92  Cal. 
296,  [27  Am.  St.  Rep.  106,  14  L.  R.  A.  755,  28  Pac.  272,  675]  ; 
Robertson  v.  Board  of  Library  Trustees,  136  Cal.  403,  [69 
Pac.  88].)  Furthermore,  the  money  used  and  proposed  to 
be  used. in  the  purchase  of  the  lot  of  ground  and  the  erec- 
tion of  the  building  was  not  to  be  taken  from  the  ordinary 
revenues  of  the  city,  and  to  that  extent  it  may  be  said  that 
the  city's  credit  was  not  involved  in  the  incurring  of  the 
indebtedness. 
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Appellant  presents  no  other  points  for  consideration,  and 
from  the  conclusions  expressed  as  to  the  propositions  discussed 
it  follows  that  the  judgment  appealed  from  should  be  affirmed. 
It  is  so  ordered. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  24,  1914. 


[CSr.  No.  1399.    Seeond  Appellate  District.— December  27,  1913.] 

FERROCHEM  COMPANY  OF  PENNSYLVANIA  (a  Cor- 
poration),  Appellant,  v.  MORRIS  DANZIQER,  Re- 
spondent. 

Corporation — Subscription  Agreement  por  Stock  in  Proposed  Com- 
pany— ^Action  to  Ebcover  Unpaid  Balance  Thereon. — Where  one 
enters  into  a  subscription  ftgreemcni  with  respect  to  a  proposed 
corporation,  agreeing  to  pay  his  subscription  on  demand  of  the 
board  of  directors,  and  accepts  the  stock  and  pays  part  of  the 
subscription  price,  having  knowledge  that  the  corporation  is  not 
formed  by  the  same  persons  who  signed  the  subscription  agree- 
ment, and  admitting  that  the  corporation  thus  formed  is  the  one 
contemplated  by  the  agreement,  the  corporation  may  recover  from 
him  the  unpaid  balance  due  on  his  stock,  without  pleading  the  sub- 
scription agreement  as  the  basis  for  the  action. 

Id. — Irregularity  in  Issuance  op  Stock  Certipicate — ^Whether  De- 
pense  to  Action  on  Subscription. — The  defendant  in  such  action 
is  not  excused  from  paying  for  his  shares  of  stock,  as  required  by 
the  contract,  because  the  certificate  issued  to  him  does  not  comply 
with  the  requirements  of  section  323  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Oounly.    E.  P.  Unangst,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  MiUsap,  and  F.  E.  Davis,  for  Appellant. 

J.  M.  Danziger,  and  Walter  E.  Burke,  for  Respondent. 
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CONREY,  P.  J.— The  complaint  alleges  that  the  defendant 
is  indebted  to  the  pl^iintiff  in  the  sum  of  six  hundred  dollars, 
balance  due  upon  an  account  for  one  thousand  shares  of  the 
capital  stock  of  plaintiff  company,  sold  and  delivered  by 
plaintiff  to  defendant  at  defendant's  special  instance  and  re- 
request;  that  defendant  agreed  to  pay  for  said  property  so 
delivered  the  sum  of  one  thousand  dollars,  no  part  of  which 
has  been  paid,  save  and  except  the  sum  of  four  hundred  dol- 
lars. The  answer  and  the  cross-complaint  of  the  defendant 
stated  some  affirmative  matters  which  will  be  disregarded,  as 
the  defendant  did  not  introduce  any  evidence  at  the  trial 
of  the  caoe.  The  answer  contains  denials  of  all  of  the  allega- 
tions of  the  complaint,  except  these :  That  defendant  does  not 
deny  that  the  stock  was  delivered  to  defendant,  nor  that  he 
agreed  to  pay  therefor  one  thousand  dollars,  nor  that  he  has 
paid  four  hundred  dollars  and  no  more. 

The  evidenioe  introdxwed  by  plaintiff  shows  that  the  plain- 
tiff was  incorporated  on  August  12,  1911 ;  that  in  July,  1911, 
the  defendant  and  thirteen  others  entered  into  mutual  sub- 
scription agreemenft  with  respect  to  the  proposed  corporation, 
and  therein  the  defendant  agreed  to  pay  for  his  stock,  on 
demand  and  on  call  of  the  board  of  directors,  certain  sums 
amountii^  to  said  sum  of  one  thousiand  dollars ;  and  agreed 
that  his  subscription,  like  that  of  the  others,  was  made  for 
the  use  and  benefit  of  said  company  and  might  be  enforced 
by  sadd  corporation.  The  corporation  having  been  duly  or- 
ganized and  said  first  forty  per  cent  of  the  stock  subscrip- 
tion having  been  paid,  one  thousand  shares  of  the  stock  were 
delivered  to  and  accepted  by  the  defendant.  Afterward,  the 
oorporation  having  called  for  the  remaining  «ixty  per  cent, 
made  demand  on  the  defendant  for  the  remaining  six  hun- 
dred dollars  provided  for  in  his  agreement,  and  on  his  failure 
to  make  such  payment  brought  this  action  to  recover  the 
amount  alleged  to  be  due. 

Upon  the  facts  thus  shown,  the  court  rendered  judgment  in 
favor  of  the  defendant.  The  court  found  that  the  defendant 
did  not  become  indebted  to  the  plaintiff  for  any  balance  due 
upon  an  acccount  for  shares  of  stock  of  plaintiff  corporation ; 
that  plaintiff  did  not  sell  and  deliver  to  the  defendant,  at  de- 
fendant's special  instance  and  request  at  any  time,  one  thou- 
sand shares  of  the  capital  stock  of  plaintiff;  and  that  there 
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is  not  <iu«,  owing  and  unpaid  from  defendant  to  plaintiff  the 
flfum  of  six  hundi^  dollars.  In  its  bill  of  exceptions  the 
plaintiff  specifies  that  the  evidence  is  insufficient  to  justify 
these  findings.  Respondent  claims  that  the  evidence  showed 
an  entirely  different  cause  of  action  from  that  stated  in  the 
complaint,  and  that  in  order  to  recover  under  the  subscrip- 
tion agreement  it  was  necessary  for  the  plaintiff  to  have 
pleaded  the  saone  as  the  basis  of  its  action;  also  that  plain- 
tiff is  not  a  corporation  formed  by  the  parties  to  said  agree- 
ment. The  case  of  Marysville  Electric  Light  etc,  Co.  v.  John- 
son,  93  Oal.  538,  [27  Am.  St.  Kep.  215,  29  Pac.  126],  cited 
by  respondent,  does  not  sustain  his  position  here.  In  that 
case  it  was  held  that  the  corporation  was  entitled  to  recover 
upon  the  subscription  agreement  made  prior  to  the  forming  of 
the  corporation,  such  agreement  having  been  intended  by  the 
parties  to  inure  to  the  benefit  of  the  corporation  when  formed. 
"Upon  the  formiation  of  the  plaintiff  corporation  by  the 
persoQiB  signing  the  agreement,  and  plaintiff's  acceptance  of 
the  agreement,  the  defendant  became  bound  to  take  and  pay 
for  the  number  of  shares  subscribed  for  by  him."  The  re- 
spondent in  this  present  case  appears  to  rely  upon  the  fact 
that  the  Marysville  Electric  Light  &  Power  Company  in  the 
case  above  cited  was  incorporated  by  the  same  set  of  in- 
dividuals who  signed  the  subscription  agreement,  whereas 
in  the  present  case  the  articles  of  inxjorporation  show  that 
the  plaintiff  was  formed  by  one  of  the  signers  to  the  sub- 
scription agreement,  together  with  four  others  who  were  not 
sueh  signers.  And  his  counsel  contends  that  the  decision 
above  noted  includes  the  proposition  that  to  entitle  the  cor- 
poration to  recover  upon  such  subscription  agreement,  the 
corporation  must  be  formed  by  the  very  persons  who  signed 
the  agreement.  This  argument  could  be  applied  with  some 
force  if  the  defendant  here  had  not  admitted  that  the  cor- 
poration thus  formed  was  the  corporation  contemplated  by 
his  agreement,  and  if  he  had  not  accepted  his  stock  with  full 
knowledge  of  the  facts.  The  evidence  shows  without  con- 
tradiction that  the  defendanit  was  present  at  the  directors' 
mieefting  of  the  corporation  at  which  the  subscription  agree- 
ment was  accepted  by  the  company,  and  therefore  that  with 
presumiably  complete  knowledge  of  what  there  took  place  he 
received  his  certificate  of  stock  and  paid  four  hundred  dol- 
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Iwrs  on  aocount  of  the  total  sum  agreed  ta  be  paid  by  him. 
In  view  of  these  facts,  and  the  corporation  having  so  issued 
the  stock  to  defendant  and  having  charged  him  on  its  books 
with  the  unpaid  balance  for  which  call  was  made,  and  which 
upon  diemand  he  refused  to  pay,  we  are  of  the  opinion  that 
these  facte  are  suflScient  to  have  created  the  indebtedness 
upon  the  contract  substantially  as  stated  in  the  complaint, 
and  that  the  judgment  should  have  been  in  favor  of  the 
plaintiff. 

The  fact  is  sftiown  by  the  record,  and  discussed  in  the  brief 
of  respondent's  counsel,  that  the  stock  certificate  issued  to 
the  defendant  does  not  comply  with  the  requiremente  of  sec- 
tion 323  of  the  Civil  Code.  This  irregularity,  in  which  the 
defendant  and  the  plaintiff  are  equally  at  fault,  applies 
merely  to  the  certificate,  and  should  not  excuse  the  defendant 
from  paying  for  his  shares  of  stock  as  required  by  his  con- 
tract. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  24,  1914. 


[Civ.  No.    1121.     Third   Appellate  District.— December  27,   1913.] 

HENRY    DANNENBRINK    et    al..    Appellants,   v.    J.    A. 
BURGER  et  al..  Respondents. 

Waties  and  Watebcoueses — ^Water  Seeping  from  Ditch  or  Appeo- 
PBUTOR — Subsequent  Appropeiation  by  Others. — A  prior  appro- 
priator  of  water  may  not  bo  repair  or  reconstruct  his  ditch,  flumes, 
and  dam  as  to  prevent  water  seeping  through  them  from  discharg- 
ing into  the  original  stream  from  which  the  water  was  taken,  after 
such  discharge  has  continued  uninterruptedlj  for  a  length  of  time 
sufficient  to  establish  a  prescriptive  title  thereto  in  one  who  has 
actually  appropriated  and  continuouslj  used  such  seepage  water, 
after  its  return  to  the  original  stream,  during  Ul  of  such  period. 
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fi>. — Amount  or  Water  Appropuateo — How  Detebminable. — It  is 
neither  the  capacity  of  the  ditch,  nor  the  amount  originally  appro- 
priated, which  determines  the  rights  of  an  appropriator  of  the 
waters  of  a  stream,  but  the  amount  which  he  puts  to  some  bene- 
ileial  use. 

Id. — ^Water  Esoapino  noM  Artificial  Watercourse— Eights  of 
Appropriator  Thereof. — ^Where  water  escaping  or  leaking  from  an 
«rtifieial  watercourse  goes  to  waste  hj  flowing  promiscuously  over 
other  lands,  or  finds  its  way  to.  some  other  stream  than  the  one 
from  which  it  has  been  diverted,  a  person  appropriating  such 
wvkter  merely  takes  the  corpus  and  not  the  usufruct  therein,  thereby 
leaving  the  owner  of  such  ditch  or  artificial  watercourse  at  liberty 
at  any  time  to  change  or  alter  it  without  invading  any  Tested 
light  of  the  appropriator.  But  this  rule  does  not  apply  where  the 
escaped  water  has  returned  to  the  stream  from  which  it  was  orig- 
inally diverted,  and  has  thereafter  been  appropriated  by  others 
than  the  original  appropriator. 

APPEAL  from  an  order  of  the  Superior  Court  of  Trinity 
CSonnty  refusing  a  new  trial.  Stanley  A.  Smith,  Judge  pre- 
siding. 

The  facts  aire  stated  in  the  opinion  of  the  court 

H.  B.  Given,  for  Appellants. 

J.  D.  Hall,  and  C.  Wm.  White,  for  Bespondents. 

HART,  J. — This  is  a  suit  to  quiet  title  to  certain  water- 
rights  and  to  enjoin  the  defendants  from  claiming  or  assert- 
ing any  claim  to  said  water-rights  and  from  interfering  with 
the  full  enjoyment  thereof  by  the  plaintiflfe. 

The  defendants  were  awarded  judgment  on  the  issues  made 
by  their  answer  to  the  complaint. 

In  due  time  the  plaintiffs  presented  a  motion  for  a  new 
trial,  which  was  denied,  and  this  appeal  ia  prosecuted  by 
them  from  the  order  denying  said  motion. 

The  vital  point  upon  which  the  decision  of  the  controversy 
between  the  plaintiffs  and  the  defendants  must  depend  in- 
volves the  question  whether  the  latter  were  entitled  to  appro- 
priate and  thus  acquire  the  right  to  use  the  waters  which  it  is 
claimed  have  for  many  years  seeped  or  percolated  through 
a  certain  ditch,  owned  by  the  plaintiffs  and  their  predeces- 
sors for  over  thirty  years  immediately  prior  to  the  cx>nunence- 
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ment  of  this  aotdoai  and  whereby  they  utilized,  principally 
for  mining  purposes,  a  large  prQportion  of  the  waters  of  a 
stream  known  as  Gwin  gulch,  in  Trinity  County. 

Said  gulch  is  a  mountain  stream  and  the  quantity  of  water 
that  it  carries,  like  all  ordinary  mountain  streams,  varies 
according  to  the  seasons  of  the  year.  In  the  winter  time  or 
the  rainy  se«u9on  the  flow  of  water  in  the  guleh  is  large,  while 
in  the  summer  months  or  those  months  during  which  there 
is  little,  if  any,  rain,  the  flow  of  water  naturally  decreases 
so  that  the  streaon  contains  or  carries  during  such  periods 
a  very  small  amount  of  water.  The  plaintiffs  claim  the  right, 
by  appropriation,  to  take  and  use  twelve  hundred  inches 
of  water  from  said  gulch  by  means  of  three  ditches,  named 
and  known  as  th-e  ''Waste  Ditch,"  the  ''Eagle  Ditch,"  and 
the  "Empire  Ditch." 

The  complaint  alleges  that  "the  said  ditches  and  the  water- 
rights  appurtenant  thereto  have  been  more  than  thirty  years 
last  past  and  now  are  appurtenant  to  that  certain  group  of 
mining  claims  situated  in  said  Caiion  Greek  Mining  District, 
commonly  known  as  the  Dannenbrink  group  of  mines,  and 
for  all  of  said  period  have  been  used  on  said  mining  prop- 
erties for  a  useful  and  beneficial  purpose;  that  said  defend- 
ants claim  some  other  right  to  said  ditdies  and  water-right 
from  said  Gwin  gulch  as  against  the  plaintiffs  herein,  which 
said  claim  is  without  any  right  whatever  and  is  adveree  to 
plaintiffs;  that  the  defendants  have  no  right  or  interest  in 
said  waters  of  Gwin  gulch  or  said  above-named  ditches  or 
any  part  or  portion  thereof." 

The  defendants,  in  their  answer,  adimit  the  plaintiffs' 
ownership  and  possession  of  the  Waste  ditch,  and  that  the 
plaintiffis  were  the  owners  of  an  undivided  one-half  interest 
in  and  to  the  Empire  ditch,  and  were,  with  their  co-owners, 
not  parties  to  this  action,  the  owners  of  and  entitled  to  three 
hundred  inches  of  water  of  the  "first  flow"  of  said  Gwin 
gulch  diverted  by  and  through  said  Empire  ditch.  It  is  al- 
leged in  the  answer  that  said  Eagle  ditch  "is  now  and  for 
more  than  five  years  last  past  has  been  abandoned  and  un- 
used and  no  water  has  been  diverted  by  or  through  said  ditch 
by  plaintiffs  or  any  other  person  or  persons  for  more  than 
five  years  immediately  preceding  the  commencement  of  this 
action."    The  defendants  further  allege  and  claim  that  they 
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ere  the  owmere  of  and  entitled  to  seventy-two  inches  of  the 
"second  flow'*  of  the  waters  of  Gwin  gulch,  appurtenant  to 
two  ditches  of  which  they  are  the  owners,  viz.:  the  "Slack" 
ditch  and  the  "Peek''  ditch,  the  first  mentioned  of  said 
ditches  being  located  and  connected  with  Gwin  gulch  about 
nine  hundTed  and  sixty  feet  below  the  intake  of  the  Waste 
ditch  and  the  Peek  ditch  about  fifteen  hundred  feet  below 
the  intake  of  said  Waste  ditch.  The  answer  then  alleges 
that  the  seventy-two  inches  of  water  (measured  under  a 
four-inch  pressure)  which  they  have  the  right  to  use  and 
divert  from  said  Gwin  gulch,  as  above  stated,  are  so  conveyed 
to  the  lands  and  premises  of  the  defendants,  "situated  in  the 
Oanon  Creek  Mining  District,  Trinity  County,"  and  desoribed 
as  "lot  40,  embracing  a  portion  of  township  24  north,  range 
11  west,  M.  D.  M.,  and  other  lands  adjacent  th-ereto";  that 
the  waters  so  diverted  by  th-e  defendants  from  Gwin  gulch 
and  used  upon  their  said  land  "have  been  for  over  thirty 
years  last  past  and  now  are  being  used  by  defendants  for 
irrigation,  domestic,  mining  and  other  useful  purposes  upon 
said  premises  above  described,  subject  only  to  the  prior  right 
of  plaintiffs  and  their  co-owners  to  take  and  divert  300 
inches  of  said  Gwin  gulch,  measured  under  a  four-inch  pres- 
sure, by  and  through  said  Empire  ditch,"  It  is  admitted  by 
the  defendants  that  the  plaintiffs  "are  the  owners  of  and  en- 
titled to  the  third  right  to  use  and  divert  from  s«id  Gwin 
gulch  800  inches  of  water  measured  under  a  four-inch  pres- 
sure diverted  by  and  through  said  Waste  ditch." 

The  court  found  that  the  defendants  were  and  are  the 
ownere  of  the  Slack  and  Peek  ditches,  whereby  water  from 
Gwin  gulch  was  conveyed  to  their  premises,  above  described ; 
that  the  right  to  the  waters  of  Gwin  gulch,  owned  by  the 
plaintiffs  herein,  and  appurtenant  to  said  Waste  ditch,  is 
older  than  and  superior  to  the  right  or  interest  of  the  de- 
fendants in  and  to  any  waters  of  said  Gwin  gulch,  "and  the 
only  right  defendants  have  to  the  waters  of  the  said  Gwin 
gulch  is  to  such  waters  as  have  seeped  or  percolated  or  flowed 
through  or  over  plaintiffs'  dam  at  the  head  of  said  Waste 
ditch,  augmented  by  the  drainage  waters  of  the  basin  tribu- 
tary to  said  Gwin  gulch  below  the  dam  or  intake  at  the 
head  of  said  Waste  ditch,  both  classes  of  waters  not  exceed- 
ing at  any  time  in  the  year  seventy-two  inches  of  water. 
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measured  under  a  four-inch  pressure ;  that  the  water  seeping 
or  peroolating  through  or  over  plaintiffs*  dam  at  the  head  of 
said  Waste  ditch  amiounits  to  ten  per  cent  of  the  amount  of 
water  flowing  down  said  Gwin  gulch  to  said  Waste  ditch 
dam,  after  plaintiffs  and  their  co-owners  have  taken  and 
diverted  three  hundred  inches  of  the  first  flow  of  the  waters 
of  paid  Qwin  gulch,  measured  under  a  four-inch  pressure, 
by  and  through  said  Empire  ditch*';  that  the  defendants 
are  the  owners  of  and  entitled  to  the  right  to  use  at  all 
times  of  eaoh  year,  subject  to  the  rights  of  the  plaintiffs 
as  defined  in  the  foregoing  finding,  said  ten  per  cent  of  said 
waters,  *' provided  that  said  ten  per  cent  of  said  waters  of 
Gwin  gulch,  together  with  the  waters  coming  into  said  Gwin 
gulch  below  said  Waste  ditch  dam  shall  not  exceed  at  any 
time  in  any  year  seventy-two  inches  of  water,  measured  under 
a  four-inoh  pressure";  that  the  plaintiffs,  after  they  and 
their  co-ownere  have  taken  and  diverted  three  hundred  inches 
of  the  waters  of  said  Gwin  gulch  measured  under  a  four- 
inch  pressure,  by  and  through  the  said  Empire  ditch,  are 
the  owners  of  and  entitled  to  the  right  to  use  at  all  times 
of  each  year  ninety  per  cent  of  the  waters  of  said  gulch 
flowing  to  the  head  dam  or  intake  of  the  Waste  ditch;  pro- 
vided that  said  ninety  per  cent  of  said  watere  of  said  gulch 
shall  not  exceed  at  any  time  in  any  year  nine  hundred  inches 
of  water,  measured  under  a  four-inch  pressure,  exclusive 
of  the  water-right  appurtenant  to  said  Empire  ditch;  that 
said  ten  per  cent  of  said  waters,  together  with  the  waters 
coming  into  said  gulch  below  the  Waste  dam,  have  been,  for 
more  than  thirty  years  and  now  are,  used  by  the  defendants 
and  their  grantors  and  predecessors  in  interest  for  irrigation, 
domestic,  mining  and  other  useful  purposes  upon  the  prem- 
ises of  defendlants  above  referred  to  and  described;  that  the 
defendants  have  no  right  or  interest  in  the  waters  of  said 
gulch  other  than  that  specified  in  the  foregoing  findings. 

The  evidence  shows  that  the  Waste  ditch  was  constructed 
in  the  year  1863,  and  that  during  all  the  time  since  then  the 
plaintiffs  and  their  predecessors  have  continuously  used  said 
ditch  and  by  means  thereof  obtained  a  portion  of  the  water 
from  Gwin  gulch  owned  by  them  and  necessary  for  their 
purposes.  The  evidence  further  discloses  that  tihe  Peek  and 
Slack  ditches,  whereby  the  defendants  and  their  predecessors 


Digitized  by  LjOOQIC 


592  Dannenbrink  v.  Burgeb.       [23  Cal.  App. 

in  interest  conveyed  water  from  Qwin  gulch  to  and  upon 
their  premises,  were  constructed  at  a  later  period,  the  last- 
naoned  ditch  having  been  built  in  the  year  1868,  and  the 
other  at  about  the  same  time.  It  further  appears  from  the 
evidence  that,  from  the  time  that  the  Slack  and  Peek  ditches 
were  built  and'  put  to  use,  the  dam  and  flume  of  the  Waste 
ditch  were  in  such  condition  as  that  a  small  proportion  of 
the  water  taken  into  said  ditch  from  Qwin  gnlch  percolated 
or  eeeped  through  said  flume  and  through  and  under  said 
dam  and  again  found  its  way  to  the  channel  of  the  gulch. 
It  was  this  seepage  water,  with  the  drainage  waters  of  the 
basin  tributary  to  said  Gwin  gulch  below  the  dam  or  intake 
at  the  head  of  said  Wasrte  ditch,  which  the  defendants  and 
their  predecessors  had  appropriated  and  continuously  used 
for  their  purposes  for  a  period  of  about  twenty-five  years  and 
until  the  year  1907.  In  the  year  just  mentioned,  the  plain- 
tiffs, as  the  evidence  shows,  removed  the  flume,  tightened  the 
ditch  so  that  it  would  no  longer  admit  of  the  loss  by  seepage 
of  any  of  the  waters  taken  into  it,  and  installed  a  new  dam, 
impermeable  or  watertight,  in  the  place  of  the  old  dam,  which 
was  built  in  part  of  logs  and  loosely  constructed,  and  which 
had  for  fully  twenty-five  years  been  maintained  in  connec- 
tion with  the  said  ditch.  These  changes  in  tiie  dam  and  ditch 
resulted,  of  course,  in  preventing  water  from  said  ditch  rcr 
turning,  in  any  perceptible  degree,  to  the  gulch,  and  thus 
causing  the  defendants  to  be  deprived  of  sufficient  water  from 
said  stream  to  supply  their  needs.  Although  the  plaintiflEs 
claim  that  but  an  insignificant  amount  of  water  at  any  time 
returned  from  said  ditch  to  the  original  stream  in  the  sum- 
mer time,  they  admit  that,  as  to  the  extent  of  the  leakage, 
the  testimony  is  conflicting.  And,  in  this  conection,  it  mey 
be  stated  that  the  plaintiffs  contend  that  on  occasions  when 
more  than  a  mere  trace  of  water  returned  to  the  original 
stream  from  said  ditch  through  leakage  it  was  due  to  tiie 
punching  of  holes  in  the  flume  or  dam  by  the  defendants  or 
their  predecessors,  and  that  but  for  such  "punching  pro- 
cess," as  it  is  characterized  by  counsel  for  the  plaintiffs,  the 
quantity  of  water  seeping  from  the  Waste  ditch  and  return- 
ing to  the  gulch  would  not  at  any  time  ihave  been  of  any 
material  consequenee ;  but  upon  that  question  the  evidence  is 
also  conflicting,  and,  therefore,  the  implied  finding  of  the 
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trial  court  adversely  to  the  eontentian  of  the  plaintiflEs  with 
reepeot  thereto  is  binding  upon  this  court. 

We  have  not  regarded  it  necessary  to  enter  into  a  detailed 
statement  and  examination  of  the  evidence  in  this  opinion,  it 
being  sufficient,  in  our  opinion,  briefly  to  present,  as  we  have 
in  the  foregoing  statement,  the  important  facts  brought  out 
at  the  trial  and  as  found  by  the  court  It  is  conceived  that 
the  findings  of  the  trial  court  that  the  defendants  are  entitled 
to  certain  waters  of  Gwin  gulch,  including  those  waters  Which 
have  for  many  years  percolated  through  and  under  the 
Waste  ditch  and  dam,  are  well  supported  by  the  evidence. 
There  remains,  thefrefore,  but  one  question  to  be  determined 
by  this  court  This  question  is  thus  stated  by  the  plaintiffis : 
**  Whether  or  not  a  prior  appropriator  has,  at  any  time,  the 
right  to  tighten  his  diam,  flumes  and  ditch  so  that  there  shall 
be  no  leakage  therefrom,"  the  argument  being  that  the  evi- 
dence adduced  at  the  trial  of  the  present  case  goes  no  further 
than  to  jahow  that  the  plaintiffs,  in  repairing  their  ditch 
and  its  appurtenances,  performed  an  act  which  resulted  only 
in  the  conservation  of  the  amount  of  the  waters  of  Gwin 
gulch  originally  appropriated  by  them  and  which  are  and 
were  at  all  times  necessary  for  their  legitimate  purposes. 

But  it  is  conceived  that  the  question  submitted  here  is 
much  broader  than  as  stated  by  counsel  for  the  plaintiffs. 
It  cannot,  of  course,  be  questioned  that  an  appropriator  may 
at  all  times  keep  his  ditch  and  its  essential  equipments  in 
such  repair  as  will  preserve  to  him  all  the  waters  he  has  right- 
fully appropriated  and  which  are  required  for  the  legitimate 
or  beneficial  purposes  to  which  he  applies  them.  The  ques- 
tion presented  for  solution  on  this  app.eal,  however,  is  not 
whether  he  may  repair  his  ditches,  flumes,  and  dams  or  main- 
tain  them  in  proper  condition  for  the  purpose  of  conserving 
the  full  measure  of  water  to  which  he  is  lawfully  entitled  by 
virtue  of  his  appropriation,  but  whether,  as  a  prior  appro- 
priator he  may  so  change  or  reconstruct  his  ditch,  flumes,  and 
dam  as  to  prevent  waters  seeping  through  his  ditch  from 
discharging  into  the  original  stream  from  which  they  were 
thus  taken,  after  such  discharge  of  such  waters  has  con- 
tinued uninterruptedly  for  a  period  of  time  sufficient  to  es- 
tablish a  prescriptive  title  thereto  in  one  who  had  actually 
appropriated  and  continuously  used  such    seepage    waters 
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during  all  of  such  period  of  time.  The  question  thus  pro- 
pounded must,  upon  sound  and  well-settled  principles,  be 
answered  in  the  negative. 

Section  1411  of  the  Civil  Code  provides  that  the  appropria- 
tion of  water  must  be  for  some  useful  or  beneficial  purpose, 
**and  when  the  appropriator  or  his  successor  in  interest 
ceases  to  use  it  for  such  a  purpose,  the  right  ceases."  So,  in 
this  case,  assuming  that  the  plaintiffs  and  their  predecessors 
had  originally  appropriated  and  used  all  the  waters  of  Gwin 
gulch  under  their  appropriation,  it  is  dear  from  the  findings 
that,  by  permitting  a  certain  quantity  of  the  waters  so  ap« 
propriated  to  seep  through  their  ditch  and  return  to  the 
gulch  and,  therefore,  to  remain  unused  by  them,  their  right 
to  such  percolating  waters  ceased  and  became  subject  to  ap- 
propriation by  subsequent  appropriators  and  the  right  of  the 
latter  to  continue  in  the  unmolested  use  of  the  same,  pro- 
vided that  such  waters  were  not  recaptured  or  reclaimed  by 
the  plaintiffs  within  the  period  beyond  which  their  right 
thereto  would  be  barred  for  nonuser.  It  is  a  well  settled 
proposition  that  it  is  neither  the  capacity  of  the  ditch,  nor 
the  amount  originally  appropriated,  which  determines  the 
rights  of  an  appropriator  of  the  waters  of  a  stream  (Smith 
v.  Hawkins,  120  Cal.  86,  [52  Pac.  139] ;  Senior  v.  Anderson, 
115  Cal.  496,  [47  Pac.  454]),  and,  as  the  first  mentioned  of 
the  cases  just  cited  well  says,  **If  plaintiffs  could  forfeit 
their  entire  right  of  appropriation  by  nonuser,  equally  will 
they  be  held  to  forfeit  less  than  the  whole  by  like  failure.  .  .  . 
No  matter,''  continues  the  opinion  in  that  case,  **how  great 
in  extent  the  original  quantity  may  have  been,  an  appro- 
priator can  hold,  as  against  one  subsequent  in  right,  only  the 
maximum  quantity  of  water  which  he  shall  have  devoted 
to  a  beneficial  use  at  some  time  within  the  period  by  which 
his  right  would  otherwise  be  barred  for  nonuser."  In  other 
words,  as  is  said  in  Duckworth  v.  Watsonville  Water  dk  Light 
Co.,  150  Cal.  521,  [89  Pac.  338,  1  Water  &  Min.  Cas.  140], 
**an  appropriator  is  entitled  only  to  the  water  actually  taken 
and  used.^*  And  it  may  be  observed  that  it  is  further  said 
in  that  case  that  "a  prior  appropriator  is  not  entitled  to  pre- 
vent an  appropriation  or  use  by  others  of  the  surplus  of  the 
waters  of  the  lake,  if  there  is  any,"  and  this  principle  ap- 
plies with  equal  propriety,  we  think,  to  waters  seeping  from 
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a  ditch  and  again  returning  either  to  the  main  stream  itself 
or  its  tributaries,  in  which  case,  as  is  said  by  the  supreme 
court  of  Colorado,  in  Water  Supply  &  Storage  Co,  v.  Larimer 
&  Weld  Reservoir  Co,,  25  Colo.  87,  [53  Pac.  386],  such  waters 
"become  a  part  of  the  waters  of  the  stream  the  same  as 
though  never  diverted,  and  inure  to  the  benefit  of  appropri- 
ators  in  the  order  of  their  appropriation.'' 

Prom  the  fact  that  the  plaintiffs  in  the  present  case  and 
their  predecessors  in  interest  suffered  the  seepages  from  their 
ditch  to  be  discharged  in  the  gulch  continuously  for  twenty- 
five  years  prior  to  the  time  at  which  they  repaired  or  recon- 
structed their  ditch  and  dam  in  the  year  1907,  the  conclu- 
sion is  manifestly  inevitable  that  the  waters  so  returned  to 
said  stream  were,  during  that  period,  not  only  not  applied 
by  them  to  a  beneficial  or  useful  purpose,  but  were  not  re- 
quired or  necesssary  for  the  purposes  for  which  they  appro- 
priated waters  from  Qwin  gulch.  It  follows  that  the  waters 
so  escaping  from  the  Waste  ditch  and  again  returning  to  the 
stream  from  which  they  were  diverted  into  said  ditch  became 
publici  juris,  and  were,  therefore,  open  to  appropriation,  di- 
version, and  a  beneficial  use  by  others,  and  having  been  ap- 
propriated and  for  about  twenty-five  years  used  and  applied 
by  the  defendants  to  a  beneficial  purpose,  they  thus  acquired 
a  vested  right  or  usufruct  therein  of  which  they  cannot  now 
justly  be  divested  by  the  plaintiffs.  As  before  stated,  a 
prior  appropriator  undoubtedly  has  the  right  to  keep  his 
ditches  and  their  necessary  concomitants  in  such  repair  as 
will  enable  them  fully  to  perform  or  accomplish  the  legiti- 
mate purposes  for  which  they  were  constructed,  or  he  may 
change  the  point  of  diversion,  but  this  rule  is  subject  to  the 
qualification  that  a  subsequent  appropriator  has  a  vested 
right,  as  against  his  seniors,  to  require  a  continuance  of  the 
conditions  existing  at  the  time  he  made  his  appropriation, 
and  if  any  changes  made  in  the  ditch  by  the  senior,  either 
as  to  the  place  of  diversion  or  otherwise,  have  the  effect  of 
altering  those  conditions,  to  the  prejudice  of  a  subsequent 
appropriator,  the  latter  has  just  and  legal  cause  to  complain. 
(See  Handy  Ditch  Co.  v.  Louden  Irr,  Canal  Co.,  27  Colo.  515, 
[62  Pac.  847,  848],  and  cases  cited  in  said  opinion.) 

The  cases  cited  by  counsel  for  the  plaintiffs  in  an  attempt 
to  establish  the  proposition  that  waters  escaping  from  the 
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ditch  of  a  prior  appropriator  and  discharging  into  the  stream 
from  which  they  are  so  taken  at  a  point  below  the  place  of 
such  diversion  may  not  be  appropriated  by  others  for  a 
useful  purpose,  or  that  an  usufruct  therein  cannot  be  ac- 
quired by  subsequent  appropriators,  are  not  applicable  to 
the  facts  as  found  by  the  court  in  the  case  before  us.  We 
cannot,  nor  is  it  necessary  specially  to  review  all  those  au- 
thorities. It  is  deemed  suflScient  to  say  that  they  are  cases 
which  deal  either  with  the  question  whether  a  person  can 
acquire  a  vested  right  or  usufruct  in  waters  escaping  from  or 
seeping  through  the  banks  of  an  artificial  watercourse  and 
discharging  into  another  stream  than  that  from  which  it  is 
so  diverted  or  going  to  waste,  or  with  the  question  whether 
one  may  acquire  a  prescriptive  title  to  riparian  waters  by 
adverse  user  or  by  estoppel  by  matters  in  pais  under  certain 
circumstances.  As  to  the  first  of  the  propositions  thus  stated, 
and  which  involves  the  sole  question  submitted  for  decision 
in  some  of  the  cases  referred  to  by  the  plaintiffs,  it  is  to  be 
remarked  that  it  is  well  settled  that  where  water  escaping  or 
leaking  from  an  artificial  watercourse  goes  to  waste  by  flow- 
ing promiscuously  over  other  lands  or  finds  its  way  to  some 
other  stream  than  the  one  from  which  it  is  diverted  into  such 
artificial  watercourse,  a  person  appropriating  such  water  thus 
merely  takes  the  corpus  and  not  the  usufruct  therein.  In  such 
case,  having  the  usufructuary  right  in  such  water,  the  owner 
of  such  ditch  or  artificial  watercourse  is  at  liberty  at  any 
time  to  change  or  alter  it  without  invading  any  vested  right 
of  the  appropriator,  even  though  the  effect  of  such  change 
or  alteration  must  inevitably  result  in  depriving  the  appro- 
priator of  the  water  escaping  from  such  watercourse  and 
which  he  has  appropriated  and  used,  perhaps  for  a  long 
period  of  time.  As  is  said  in  Hanson  v.  McCiie,  42  Cal.  303, 
[10  Am.  Rep.  299],  and  approved  in  Katz  v.  Walkinshaw, 
141  Cal.  116,  [99  Am.  St.  Rep.  35,  64  L.  R.  A.  236,  70  Pac. 
663,  74  Pac.  766],  the  owner  of  an  artificial  watercourse  is 
not  bound  to  maintain  the  artificial  stream  for  the  benefit 
of  those  who  have  appropriated  waters  escaping  therefrom. 
And,  as  was  said  by  Baron  Parke,  in  Arkwrighi  v.  OeU,  5 
Mees.  &  W.  226,  wherein  the  right  to  the  use  of  appropriated 
water  pumped  from  a  mine  and  run  off  in  a  ditch,  **the  lower 
claimant  who  received  and  put  to  use  this  water  would  only 
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have  a  right  to  use  it,  for  any  purpose  to  which  it  was  ap- 
plicable, 80  long  as  it  continued  there.  Time  would  raise 
no  presumption  of  a  grant  nor  found  any  claim  to  a  continu- 
ance of  the  discharge;  for  the  mine  owner  could  not  bring 
any  action  against  the  person  using  the  water,  so  as  to  make 
him  stop  using  it;  and  consequently  such  use  did  not  in  any 
way  concern  or  bind  the  mine  owner.  We,  therefore,  think 
that  the  plainti£Es  never  acquired  any  right  to  have  the  stream 
of  water  continued  in  its  former  channel."  In  other  words, 
the  appropriator  merely  secures  the  corpus  of  the  water  thus 
escaping  as  personalty,  but  does  not  thereby  secure  or  ac- 
quire the  right  to  the  continuous  flow  of  such  water.  This 
whole  question  is  clearly  and  fully  treated  in  Weil  on  Water- 
rights,  3d  ed.,  sections  51  to  63,  inclusive,  wherein  the  author 
makes  a  clear  statement  of  the  distinction  which  is  recog- 
nized between  the  case  of  the  discharge  of  seeping  water  from 
an  artificial  watercourse  into  a  place  other  than  the  stream 
from  which  it  is  diverted  and  the  case  of  the  return  of 
such  water  to  the  stream  itself  from  which  the  original  diver- 
sion is  made. 

Aa  to  the  cases  cited  by  counsel,  treating  of  riparian  rights 
and  the  question  of  how  such  rights  may  or  may  not  be  di- 
vested by  prescription  or  otherwise,  it  is  to  be  said  that, 
while  some  of  them  discuss  many  of  the  principles  govern- 
ing such  rights  and  how  they  may  be  lost,  in  none  of  them 
is  there  anything  which  supports  the  proposition  that  a  prior 
appropriator  may  so  change  his  means  of  diversion  as  will 
have  the  eflfect  of  giving  to  him  more  water  than  he  had 
theretofore  habitually  taken,  where,  by  such  change,  he  de- 
prives a  junior  appropriator  of  a  right  which  he  has  ac- 
quired in  the  waters  of  the  stream.  There  is,  however,  no 
question  of  riparian  rights  involved  in  this  controversy,  and 
the  cases  last  referred  to  shed  little  light  on  the  question  now 
before  us. 

Our  conclusion  is,  as  before  stated,  that  the  findings  are 
sufSciently  supported  to  render  them  inunune  from  successful 
attack,  and  that  the  court's  conclusions  of  law  therefrom  are 
sound.  The  defendants  were  awarded  a  very  small  propor- 
tion of  the  waters  of  Gwin  gulch,  and,  as  it  is  clear  from 
the  proofs  that  they  have  been  and  are  using  said  waters  for 
a  necessary  and  beneficial  purpose,  viz.:  the  irrigation  of 
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their  vineyards,  vegetable  gardens,  and  land  devoted  by  them 
to  alfalfa  growing,  as  well  as  for  domestic  or  household  pur- 
poses, we  think  the  decree  involves  a  just  and  equitable  ad- 
justment of  the  respective  rights  of  the  parties. 
The  order  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  24,  1914. 


[Civ.   No.   1281.    Tint   Appellate   District.— December   30,    1913.] 

STEPANO  VENTRE,  Respondent,  v.  ANTONIO  TISCOR- 
NIA  et  al..  Defendants,  ANTONIO  TISCORNIA,  De- 
fendant  and  Appellant.  • 

Partition — Improvements  in  Leveung  and  Bulkheaoino  Land — 
Findings  CJontrary  to  Evidence. — In  this  action  for  partition  of 
a  truot  of  land  wherein  the  defendant,  by  way  of  cross-conaplaint, 
sought  judgment  against  the  plainitiff  for  money  expended  in  im- 
proving and  preserving  the  common  property  by  leveling  and  bulk- 
heading  it,  the  findings  fixing  the  cost  of  such  improvements  and 
refusing  to  allow  the  defendant  anything  therefor,  are  contrary 
to  the  evidence,  which  is  not  conflicting  either  as  to  the  neceaeity 
for  the  improvements  or  their  cost. 

Id. — Improvements  Without  Consent  or  Cotenant — Liability  to 
Contribution. — If  in  such  case  the  improvements  were  necessary 
and  the  plaintiff  shared  in  the  benefits  thereof,  he  is  chargeable 
with  his  proportion  of  their  cost,  though  they  were  made  without 
his  consent,  express  or  implied. 

Id. — Equitabi^  Considerations  in  Action  for  Partition — Allow- 
ance roR  Improvements. — A  cotenant,  seeking  partition  of  the 
common  propertj  at  the  hands  of  a  court  of  equity,  will  be  granted 
relief  onlj  upon  the  condition  that  the  equitable  rights  of  his  co- 
owner  will  be  respected  and  protected.  Therefore  where  one  tenant 
in  common  has,  in  good  faith,  with  or  without  the  consent  of  his 
cotenant,  expended  monej  in  making  permanent  improvements 
which  were  necessary  to  the  preservation  of  the  common  property, 
partition  should  not  be  decreed  without  first  counting  the  cost  of 
Kich  improvements  and  making  a  suitable  allowance  for  them. 
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Id. — Necessity  of  Impbovements — Shabinq  in  Benefits — Election 
BY  Cotenant. — If,  as  appears  to  be  true,  the  evidence  in  the  pres- 
ent case  shows  without  conflict  that  the  improvements  to  the  com- 
mon property  were  necessary  to  its  preservation  and  enhanced  its 
rental  yalue,  then  the  plaintiff  should  have  been  put  to  his  elec- 
tion either  to  contribute  equally  to  the  undisputed  cost  of  the  im- 
provements, or  else  relinquish  all  claim  to  a  share  of  the  increased 
rentals  resulting  therefrom. 

Id. — Belation  of  Landlobd  and  Tenant — Tenant  at  Will. — The 
finding  of  the  lower  court  in  this  case,  relating  to  the  necessity  and 
cost  of  the  improvements  in  question,  cannot  be  justified  upon  the 
theory  that  the  improvements  were  made  by  the  defendant  in  thcf 
character  of  an  ordinary  tenant  at  wiH  of  the  plaintiff.  The  case 
was  not  tried,  either  in  whole  or  in  part,  upon  the  theory  that  the 
relation  of  landlord  and  tenant  existed  between  the  parties  to  the 
partition;  but  was  heard  and  determined  solely  upon  the  issue  of 
the  relative  rights  of  the  parties  as  tenants  in  common. 

APPEALS  from  an  interlocutory  decree  in  partition  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
and  from  an  order  refusing  a  new  trial.  E.  N.  Rector,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devoto,  Richardson  &  Devoto,  for  Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondent. 

LENNON,  P.  J. — These  are  appeals  from  an  interlocutory 
decree  and  from  an  order  denying  a  new  trial  in  an  action 
for  the  partition  of  real  property,  in  which  the  plaintiff  and 
the  defendant  Tiscomia  as  tenants  in  common  claim  an  un- 
divided interest. 

The  defendant  Tiscornia  answered,  and  joined  in  the  plain- 
tiff's  prayer  that  the  property  be  partitioned  in  accordance 
with  their  respective  interests,  but  by  way  of  cross-complaint 
claimed  that  he  had  expended  certain  sums  of  money  in  the 
preservation  and  improvement  of  the  common  property,  for 
which  sums  he  sought  judgment  against  the  plaintiff  as  an 
incident  of  the  partition. 

The  plaintiff  answered,  and  denied  the  allegations  of  the 
cross-complaint  concerning  the  claim  for  moneys  expended 
in  the  preservation  and  improvement  of  the  property;  and 
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in  that  behalf,  after  pleading  the  statute  of  limitations 
against  such  claim,  alleged  that  whatever  moneys  said  de- 
fendant had  expended  in  or  about  the  land  sought  to  be 
partitioned  were  expended  by  him  for  his  individual  use 
and  benefit  and  not  for  the  common  benefit  of  plaintiff  and 
said  defendant. 

The  undisputed  facts  of  the  case  as  disclosed  by  the  evi- 
dence are  these:  The  land  in  controversy,  consisting  of  some 
twelve  or  thirteen  acres,  was  originally  purchased  by  the 
plaintiff  and  defendant  Tiscornia  as  tenants  in  common,  and 
occupied  by  them  as  copartners  in  the  business  of  raising 
vegetables  for  the  market.  Upon  the  dissolution  of  the  part- 
nership and  for  several  years  thereafter  Tiscornia  used  and 
occupied  the  entire  premises,  maintaining  thereon  a  truck 
garden,  for  which  use  and  occupation  he  paid  to  the  plain- 
tiff the  sum  of  twenty-five  dollars  per  month.  Finally  the 
plaintiff  and  Tiscornia  joined  in  a  ten  years'  lease  to  the 
defendant  Lou  Hoy  of  several  acres  of  the  common  property 
for  the  total  rental  of  seven  thousand  two  hundred  dollars, 
payable  at  the  rate  of  sixty  dollars  per  month.  Tiscornia, 
during  the  time  he  was  in  the  exclusive  use  and  occupation 
of  the  common  property,  made  certain  permanent  improve- 
ments thereon,  which  consisted  in  part  of  leveling  the  acre- 
age leased  to  the  defendant  Lou  Hoy,  and  erecting  and  main- 
taining a  fence  in  the  nature  of  a  bulkhead  some  two  thou- 
sand feet  in  length  for  the  purpose  of  preventing  the  storm 
waters  of  severe  winters  from  washing  away  and  thereby 
rendering  valueless  a  considerable  portion  of  the  property. 
The  leased  land  prior  to  the  leveling  was  unimproved  and 
yielded  no  profit  in  rent  or  otherwise.  The  plaintiff  contrib- 
uted nothing  toward  the  expense  of  this  improvement  and 
preservation  of  the  common  property,  but  afterward  claimed 
and  received  one-half  of  the  increased  income.  It  was  an 
admitted  fact  in  the  case  that  Tiscornia,  for  the  use  and 
occupation  of  that  portion  of  the  common  property  remaining 
in  his  exclusive  possession  after  the  execution  of  the  lease 
to  the  defendant  Lou  Hoy,  was  indebted  to  the  plaintiff  in 
the  sum  of  one  hundred  and  fifty  dollars,  and  that  at  the 
time  of  the  commencement  of  the  action  there  was  due  and 
unpaid  to  the  plaintiff,  as  his  share  of  the  rent  reserved 
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under  the  lease,  the  sum  of  three  hundred  dollars  which  had 
been  collected  and  retained  by  Tiscomia. 

The  foregoing  facts  being  undisputed  or  admitted,  and  the 
title  and  interests  of  the  respective  parties,  together  with  the 
necessity  for  partition,  being  conceded,  the  only  controversy 
which  developed  upon  the  trial  related  solely  to  the  question 
as  to  whether  or  not  the  improvements  and  preservation  of 
the  property  as  made  by  Tiscomia  were  for  the  common 
benefit,  and  worth  the  sum  claimed  to  have  been  expended  by 
him  for  that  purpose. 

The  trial  court,  upon  the  issue  relating  to  the  improvement 
and  preservation  of  the  property,  found  that  Tiscomia  had 
expended  one  hundred  dollars  in  leveling  the  leased  portion 
of  the  land,  but  found  against  him  in  so  far  as  the  construc- 
tion and  cost  of  the  fence  or  bulkhead  were  concerned;  and 
after  deducting  one-half  of  the  <K)st  of  leveling  from  the  sum 
admittedly  due  to  plaintiff,  judgment  was  entered  in  his  favor 
for  the  sum  of  four  hundred  dollars. 

Upon  this  phase  of  the  case  we  think  the  findings  are 
clearly  contrary  to  the  evidence.  It  will  be  remembered,  as 
previously  pointed  out,  that  it  was  not  disputed  that  Tis- 
comia had  leveled  the  leased  portion  of  the  land  and  erected 
the  bulkhead.  His  testimony  as  to  the  necessity  for  and  the 
approximate  cost  of  these  improvements  is  substantially  as 
follows:  Within  ten  years  preceding  the  commencement  of 
the  action  he  had  leveled  from  time  to  time  four  or  five  acres 
of  the  partitioned  property.  Such  leveling  was  necessary  to 
prevent  small  streams  of  flood  waters,  having  their  sources 
in  a  creek  which  ran  through  the  property,  from  carrying 
away  the  soil.  Without  leveling,  this  particular  piece  of 
prop  ty  was  not  rentable,  but  as  a  consequence  of  the  level- 
ing it  was  leased  to  the  defendant  Lou  Hoy  for  a  term  of  ten 
years  at  the  monthly  rental  of  sixty  dollars,  thereby  and  to 
that  extent  increasing  the  rental  value  of  the  entire  tract. 
The  leveling  occupied  about  three  months'  time  in  all,  and 
cost  approximately  five  hundred  dollars.  A  year  or  two  after 
the  dissolution  of  the  copartnership  the  construction  of  the 
bulkhead  was  commenced,  and  was  continued  piecemeal  from 
time  to  time  until  completed.  It  was  three  or  four  feet  high, 
two  thousand  feet  in  length,  and  cost  approximately  one  thou- 
sand dollars.    In  its  construction  some  five  hundred  dollars' 
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worth  of  material  was  used,  and  the  services  of  from  seven 
to  nine  men,  laborers  and  carpenters,  were  needed  and  em- 
ployed at  odd  times,  some  of  whom  were  paid  four  and  one- 
half  dollars  per  day  and  found,  and  others  at  the  rate  of  from 
thirty  dollars  to  fifty  dollars  per  month.  The  bulkhead  was 
necessary  to  protect  the  greater  part  of  the  entire  tract  from 
being  inundated  and  partially  washed  away  by  the  storm 
waters  from  wet  winters. 

Plaintiflf  contends  that  the  findings  fixing  the  cost  of  level- 
ing the  leased  land  and  refusing  to  allow  anything  for  the 
construction  of  the  bulkhead,  are  justified  and  should  be 
sustained  because  of  a  claimed  conflict  in  the  evidence,  and 
the  asserted  inherent  improbability  of  Tiscomia's  testimony. 

We  fail  to  find,  after  a  careful  scrutiny  of  the  record,  a 
substantial  or  any  confiict  in  the  evidence  either  as  to  the 
necessity  for  the  improvements  mentioned  or  their  cost;  and 
we  are  not  convinced  that  the  testimony  of  Tiscomia,  stand- 
ing as  it  does  uncontradicted  and  unimpeached,  was  rightly 
ignored  by  the  lower  court  in  making  up  its  findings. 

The  plaintiflf  was  a  witness  in  his  own  behalf,  and  his  de- 
fense to  the  daim  for  contribution  to  the  expenses  of  im- 
proving and  preserving  the  common  property  was  practically 
rested  upon  his  testimony  alone.  As  a  witness  he  did  not 
deny  that,  in  order  to  successfully  cultivate  the  leased  land, 
it  was  necessary  to  divert  several  small  streams  which  over- 
fiowed  from  the  creek ;  nor  did  he  deny  that  the  leveling  done 
by  Tiscomia  accomplished  this  result.  Neither  did  he  deny 
that  such  leveling  was  the  proximate  cause  of  the  lease  to 
the  defendant  Lou  Hoy,  and  also  of  a  material  enhancing 
of  the  rental  value  of  the  entire  property.  True  the  plaintiflf 
did  testify  that  "the  leveling  was  done  to  plant  vegetables,'' 
and  that  **it  was  not  necessary  to  prepare  tiie  land  to  do  any 
leveling.''  This,  however,  was  not  in  contradiction  of  any- 
thing testified  to  by  Tiscomia.  The  latter  did  not  claim  that 
the  leased  land  needed  preparation  by  leveling  or  otherwise 
to  make  it  productive.  His  testimony  rather  was  to  the  ef- 
fect that  without  leveling  the  overflow  from  the  creek  would 
render  the  cultivation  of  vegetables  unprofitable  if  not  im- 
practicable ;  and  therefore  it  may  be  fairly  said  that  he  and 
the  plaintiflf  were  in  substantial  accord  as  to  the  reason  and 
necessity  for  leveling.    The  claim  of  Tiscomia  that  a  fence 
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or  bulkhead  was  necessary  to  preserve  the  property  from  the 
ravages  of  storm  waters  was  not  even  attempted  to  be  dis- 
puted, but,  to  the  contrary,  was  in  a  measure  corroborated 
rather  than  contradicted  by  the  evidence  of  the  plaintiflf,  who 
testified  that  the  bulkhead  in  controversy  was  the  continua- 
tion of  a  fence  which  had  been  erected  by  both  parties  previ- 
ous to  the  dissolution  of  the  copartnership  for  the  purpose 
of  protecting  the  vegetables  from  the  wash  of  the  waters  of 
the  creek,  which  at  times  arose  to  the  height  of  the  fence. 

It  will  thus  be  seen  that  there  is  no  conflict  in  the  evidence 
relating  to  the  question  of  the  necessity  for  the  improvement 
and  preservation  of  the  common  property  by  leveling  and 
bulkheading. 

With  reference  to  the  cost  of  these  improvements  the  plain- 
tiff merely  testified:  **If  I  had  five  men  I  could  do  the  level- 
ing in  a  week,  and  if  seven  or  eight  men  worked  continuously 
it  would  take  less  than  a  week  to  build  the  fence." 

This  testimony  constitutes  the  sole  basis  for  the  claimed 
conflict  in  the  evidence  concerning  the  cost  of  improving  and 
preserving  the  property ;  but  we  are  at  a  loss  to  perceive  how 
such  testimony  can  be  fairly  said  to  controvert  Tiscornia's  tes- 
timony that  he  had  expended  five  hundred  dollars  in  leveling 
the  land,  and  one  thousand  dollars  in  the  construction  of  the 
bulkhead.  The  plaintiflf  did  not  deny  that  these  sums  were 
so  expended,  nor  did  he  otherwise  attempt  to  show  the  con- 
trary. He  merely  ventured  the  assertion  that  he  could  have 
completed  the  leveling  and  constructed  the  bulkhead  in  con- 
siderably less  time  than  did  Tiscornia.  Plaintiflf  did  not  say, 
however,  by  what  method  the  work  could  be  done  in  so  short 
a  time;  nor  did  he  pretend  to  know  what  the  cost  would 
be  for  the  labor  in  one  instance,  and  for  labor  and  material 
in  the  other.  Surely  such  testimony  cannot  be  deemed  to  be 
satisfactory  evidence,  which  alone  will  justify  a  decision. 
(Code  Civ.  Proc,  sec.  1835.)  It  did  not  disprove  or  tend  to 
disprove  the  testimony  of  Tiscornia  that  from  time  to  time 
the  sums  mentioned  were  necessarily  expended  by  him  in 
the  manner  and  for  the  purpose  stated.  Such  facts  were  all 
of  an  open  and  notorious  character  which  could  have  been 
readily  disproved  if  false;  and  the  failure  of  the  plaintiflf 
to  produce  any  evidence  to  the  contrary  must  be  taken  as 
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confirmatory  of  Tiscornia  *s  testimony.  (Cavanaugh  v. 
Wholey,  143  Cal.  164,  [76  Pac.  979].) 

In  short,  the  claimed  conflict  in  the  evidence  on  this  phase 
of  the  case  rests  solely  upon  a  mere  general  assertion  of  the 
plaintiff  which  does  not,  either  expressly  or  impliedly,  pur- 
port to  meet  and  overcome  the  detailed  and  positive  declara- 
tions of  Tiscornia.  Such  a  situation  does  not  create  a  ma- 
terial conflict  of  evidence,  within  the  meaning  of  the  settled 
rule,  which  will  support  a  finding  claimed  to  be  based  thereon. 
(Field  V.  Shorb,  99  Cal.  661,  [34  Pac.  504] ;  Savings  &  L. 
8oc.  V.  Burnett,  106  Cal.  514,  [39  Pac.  922].) 

From  the  view  which  we  have  taken  of  the  evidence  upon 
the  whole  case  it  follows  that  the  findings  of  the  lower  court 
upon  the  issue  immediately  under  discussion  cannot  be  sus- 
tained unless  it  can  be  said  as  a  matter  of  law  that  the  plain- 
tiff cannot  be  charged  with  and  compelled  to  contribute  rat- 
ably to  the  cost  of  improvements  which,  notwithstanding  his 
participation  in  the  resulting  benefits  and  profits,  he  contends 
were  neither  necessary  nor  made  with  his  consent. 

This  particular  phase  of  the  case  has  been  elaborately 
briefed  by  the  respective  counsel  for  the  parties  to  the  ap- 
peal ;  but  we  do  not  deem  it  necessary  to  follow  in  this  opinion 
every  turn  and  angle  of  the  argument.  It  will  suffice  to  state 
that  our  conclusions  and  the  reasons  therefor  are  deduced 
from  a  consideration  of  the  numerous  authorities  pro  and  con 
which  have  been  cited  to  us. 

The  necessity  for  the  improvements,  as  has  already  been 
shown,  was  established  by  the  uncontradicted  testimony  of 
Tiscornia.  The  plaintiff  admittedly  shared  in  the  increased 
rentals  resulting  therefrom,  and  therefore,  we  think,  waft 
chargeable  with  his  share  of  the  cost  of  the  improvements, 
even  though  it  be  assumed  that  the  evidence  shows  they  were 
made  without  his  consent,  express  or  implied.  While  at  com- 
mon law  a  tenant  in  common  could  not  daim  contribution  in 
an  action  at  law  for  necessary  improvements  made  upon  the 
common  property  without  the  consent  of  a  cotenant,  never- 
theless, inasmuch  as  an  action  for  partition  was  essentially 
equitable  in  its  nature,  a  court  of  equity  was  required  to  take 
improvements  into  account  when  decreeing  partition,  and  to 
award  to  the  cotenant  in  possession  who  had  necessarily  and 
in  good  faith  improved  the  common  property  and  enhanced 
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its  value  at  his  own  cost,  such  equitable  compensation  as  would 
leave  only  the  value  of  the  estate  without  the  improvements 
to  be  divided  among  the  tenants  in  common.  This  relief  was 
granted  in  actions  in  partition  in  keeping  with  the  familiar 
principle  of  equity  jurisprudence  which  requires  that  one 
who  seeks  equity  must  do  equity.  The  rule  in  this  behalf 
has  been  adopted  and  applied  with  but  rare  exceptions  in 
every  jurisdiction  where  the  action  for  partition  is  considered 
as  one  calling  for  equitable  interposition  and  relief.  There- 
fore it  may  be  safely  said  that  the  rule  of  to-day,  generally 
accepted  and  settled  by  a  host  of  harmonious  authorities,  is 
that  a  cotenant,  seeking  partition  of  the  common  property  at 
the  hands  of  a  court  of  equity,  will  be  granted  relief  only 
upon  the  condition  that  the  equitable  rights  of  his  cotenant 
will  be  respected  and  protected.  Accordingly  it  has  been  uni- 
formly held  that  where  it  is  shown  that  one  cotenant  in  com- 
mon has,  in  good  faith,  with  or  without  the  consent  of  his 
cotenant,  expended  money  in  making  permanent  improve- 
ments which  were  necessary  to  the  preservation  of  the  com- 
mon prc^erty,  partition  should  not  be  decreed  without  first 
counting  the  cost  of  such  improvements  and  making  a  suit- 
able allowance  for  the  same. 

There  are  no  reported  decisions  of  the  court  of  last  resort 
in  this  state  which  assert  a  contrary  rule ;  and  there  is  prac- 
tically no  conflict  of  authority  in  other  jurisdictions  upon  the 
proposition.  The  equitable  rule  and  the  reason  for  it,  as  de- 
clared here,  are  stated  in  one  form  or  another  in  the  numer- 
ous authorities  dealing,  generally  and  specifically,  with  the 
subject,  which  have  been  collected  and  reviewed  in  note  C  to 
the  case  of  Ward  v.  Ward,  29  L.  R.  A.,  452. 

The  cases  relied  upon  to  support  the  contention  of  the  plain- 
tiflf  are  in  some  instances  clearly  contrary  to  the  pronounced 
weight  of  authority;  and  in  other  instances  are  readily  dis- 
tinguishable from  the  case  at  bar  in  that  they  were  actions 
at  law  in  assumpsit  by  a  cotenant  for  the  cost  of  improve- 
ments ;  or,  when  the  action  was  in  partition  it  was  shown  that 
the  improvements  were  not  necessary  and  permanent ;  or  were 
cases  in  which  the  cotenant  did  not  share  in  the  benefits  re- 
sulting from  the  improvements.  This  being  so,  the  cases  re- 
ferred to  cannot  be  considered  as  having  any  application  to 
the  facts  of  the  present  case. 
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If,  as  we  think,  the  evidence  in  the  present  case  shows  with- 
out conflict  that  the  improvements  to  the  common  property 
were  necessary  to  its  preservation  and  enhanced  its  rental 
value,  then  the  plaintiff  should  have  been  put  to  his  election 
either  to  contribute  equally  to  the  undisputed  cost  of  the 
improvements,  or  else  relinquish  all  claim  to  a  share  of  the 
increased  rentals  resulting  therefrom.  (Rathbun  v.  Colt  on, 
15  Pick.  (Mass.)  471.) 

The  finding  of  the  lower  court  relating  to  the  necessity  and 
cost  of  the  improvements  in  question  cannot  be  justified 
upon  the  theory  that  such  improvements  were  made  by  Tis- 
cornia in  the  character  of  an  ordinary  tenant  at  will  of 
the  plaintiff.  Undoubtedly  tenants  in  common  are  privileged 
to  create  by  contract,  express  or  implied,  the  relation  of  land- 
lord and  tenant  between  themselves  (Jones  on  Landlord  and 
Tenant,  sec.  28) ;  and  it  is  true  that  if,  in  addition  to  being 
tenants  in  common,  the  relation  of  the  parties  to  partition  is 
in  fact  that  of  landlord  and  tenant,  no  improvement  of  all  or 
any  part  of  the  common  property  made  by  the  cotenant  in 
possession  in  the  character  of  an  ordinary  tenant,  and  solely 
for  the  purpose  of  enabling  him  to  promote  an  individual 
enterprise  which  he  is  conducting  upon  the  premises,  can,  in 
the  absence  of  a  covenant  covering  the  construction  and  cost 
of  such  improvements,  constitute  the  basis  of  an  enforceable 
claim  for  contribution  upon  partition.  {Cosgriff  v.  Foss,  152 
N.  Y.  104,  [57  Am.  St.  Rep.  500,  36  L.  B.  A.  753,  46  N.  B. 
307].)  No  such  situation,  however,  confronts  us  in  the  case 
at  bar.  No  issue  concerning  the  existence  of  the  relation  of 
landlord  and  tenant  was  raised  by  the  pleadings  nor  found 
upon  by  the  lower  court.  The  case  was  not  tried,  either  in 
whole  or  in  part,  upon  the  theory  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties  to  the  partition ; 
but  was  heard  and  determined  solely  upon  the  issue  of  the 
relative  rights  of  the  parties  as  tenants  in  common.  That 
this  is  so  is  manifested  by  the  findings  and  judgment  allow- 
ing Tiscornia  one  hundred  dollars  for  leveling  a  portion  of 
the  common  property.  Clearly  the  finding  in  this  particular, 
when  read  and  construed  in  conjunction  with  the  pleadings 
and  the  evidence,  was  based  solely  upon  the  theory  that  Tis- 
cornia, as  the  cotenant  in  possession,  had  made  a  necessary 
improvement  of  the  common  property  which  enured  to  the 
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joint  benefit  of  both  parties  as  tenants  in  common.  It  is 
equally  clear  from  a  consideration  of  the  pleadings  and  proof 
that  the  superior  court  found  against  Tiscornia  upon  the  issue 
relating  to  the  bulkheading  of  the  common  property,  not  be- 
cause it  was  done  by  Tiscornia  as  an  ordinary  tenant  from 
month  to  month  for  his  individual  use  and  benefit,  but  solely 
upon  the  theory  that  such  improvement  was  not  necessary 
to  the  preservation  of  the  common  property  and  was  made 
without  the  consent  of  the  plaintiff. 

The  evidence,  however,  as  has  been  previously  pointed  out, 
shows,  we  think,  without  conflict  that  such  improvements  were 
not  only  necessary  to  the  preservation  of  the  common  prop- 
erty, but  enhanced  its  rental  value,  and  that  the  resulting 
profits  were  shared  equally  with  the  plaintiff.  To  permit  the 
plaintiff  to  participate  in  the  benefits  which  must  have  re- 
sulted from  improvements  necessary  to  the  preservation  of 
the  entire  property,  and  at  the  same  time  share  equally  in 
the  increased  rentals  which  followed  the  making  of  a  part 
of  the  improvements,  would  manifestly  be  inequitable  unless 
provision  be  also  made  upon  partition  for  suitable  compensa- 
tion to  Tiscornia  for  the  cost  of  such  improvements. 

It  follows  that  the  decree  appealed  from  must  be  reversed 
in  so  far  as  it  concerns  the  issue  relating  to  the  improvements 
to  the  common  property,  and  the  cause  remanded  for  a  re- 
trial upon  that  issue  alone,  to  the  end  that  the  defendant 
Tiscornia 's  claim  against  the  plaintiff  for  contribution  may, 
in  keeping  with  the  evidence,  be  equitably  adjudicated.  Ac- 
cordingly it  is  ordered  that  the  judgment  and  order  appealed 
from  be  reversed. 

Kerrigan,  J.,  and  BichardSy  7.,  concurred 
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[Oir.  No.  1295.    I^rst  Appellate  District.— December  30,  1913.] 

AIGELTINQER  COMPANY  (a  Corporation),  Respondent, 
V.  HEALT-TIBBITTS  CONSTRUCTION  COMPANY 

(a  Corporation),  Appellant. 

Gaenishment— Action  Against  Garnishee — Etidencb  Showing  No 
Indebtedness  at  Time  of  Garnishment. — In  this  action  bj  a 
judgment  creditor  against  a  garnishee,  on  the  ground  that  at  the 
time  the  garnishment  was  levied  there  was  sufficient  monej  in  the 
hands  of  the  defendant  due  the  judgment  debtor  to  meet  the  judg- 
ment creditor's  claim,  the  evidence  shows  there  was  nothing  then  due 
from  the  garnishee. 

Id. — Test  of  Eight  of  Garnishment— Existenck  of  Right  of  Action. 
The  true  test  of  the  right  to  maintain  garnishment  proceedings  is 
the  right  of  the  defendant  to  sue  the  garnishee  at  the  date  of 
the  attachment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  B.  V.  Sargent,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  T.  Cooper,  and  Hobart  K.  Bells,  for  Appellant 

Wal.  J.  Tuska,  for  Respondent 

KERRIGAN,  J.— Plaintiff  recovered  judgment  for  $936.25, 
interest  and  costs.    Defendant  appeals. 

The  facts  in  this  case  are  as  follows :  The  defendant,  Healy- 
Tibbitts  Construction  Company,  a  corporation,  entered  into 
a  contract  with  the  board  of  public  works  of  the  city  and 
county  of  San  Francisco,  whereby  it  agreed  to  construct  the 
Twin  Peaks  reservoir.  Thereafter  the  defendant  entered  into 
a  written  contract  with  the  Atlas  Construction  Company  for 
the  performance  of  the  excavation  work  upon  said  Twin 
Peaks  reservoir.  In  said  contract  it  was  provided  that  pay- 
ments should  be  made  upon  the  fifteenth  day  of  each  month, 
covering  the  value  of  seventy-five  per  cent  of  work  performed 
during  the  preceding  month;  the  remaining  twenty-five  per 
cent  to  be  x)aid.  thirty-five  days  after  the  final  completion 
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and  acceptance  of  all  work  included  in  said  contract.  Said 
contract  was  assigned  to  Atlas  Building  and  Construction 
Company,  and  it  commenced  the  work  of  excavation  some 
time  in  March,  1910,  and  in  June  following  it  ceased  to  do 
any  further  work  and  abandoned  said  contract.  During  the 
months  of  March,  April,  and  May,  1910,  the  Atlas  Building 
and  Construction  Company  performed  work  under  the  con- 
tract. It  reported  each  month  to  the  defendant  the  amount 
of  work  performed,  and  it  was  paid  seventy-five  per  cent 
thereof  on  the  fifteenth  day  of  the  succeeding  month.  In 
other  words,  it  was  paid  everything  due  it  according  to  con- 
tract for  all  work  performed  prior  to  June  1,  1910. 

On  the  twenty-first  day  of  June,  1910,  plaintiflf  conmienced 
an  action  against  the  said  Atlas  Building  and  Construction 
Company  for  the  sum  of  $923.45.  In  said  action  a  writ  of 
attachment  was  issued,  and  on  the  twenty-first  day  of  June, 
1910,  at  5  o'clock  p.  m.,  was  regularly  served  on  Healy-Tib- 
bitts  Construction  Company.  After  judgment,  execution, 
supplementary  proceedings,  and  demand,  plaintiff  commenced 
its  present  action  against  defendant,  alleging  that  at  the  time 
said  attachment  was  served  there  was  suflScient  money  in  de- 
fendant's hands  due  the  Atlas  Building  and  Construction 
Company  to  meet  the  same.  On  the  twenty-third  day  of 
June,  the  defendant  accepted  from  the  Atlas  Building  and 
Construction  Company  a  surrender  and  cancellation  of  the 
contract. 

Defendant  claims :  1.  That  the  garnishment  was  served  upon  • 
it  at  a  time  when  there  was  no  money  due  from  it  to  the 
Atlas  Building  and  Construction  Company;  2.  That  all 
money  due  said  company  for  work  performed  during  the 
month  of  June  was  paid  in  the  discharge  of  claims  for  labor 
performed  upon  said  excavation  work  which  claims  were 
preferred  over  any  claim  the  company  may  have  had;  and, 
3.  That  upon  the  abandonment  of  the  contract  the  defendant 
was  compelled  to  complete  the  work  which  had  been  under- 
taken by  the  Atlas  Building  and  Construction  Company,  and 
that  in  doing  so  it  incurred  a  loss  of  a  sum  of  money  far  in 
excess  of  any  amount  which  may  have  been  due  from  it  to 
the  Atlas  Building  and  Construction  Company. 

The  court  refused  to  allow  the  defendant  to  introduce  any 
evidence  in  support  of  its  second  and  third  defenses,  but  we 

38  OaL  App.— 89 
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deem  any  discussion  of  the  court's  action  as  to  those  matters 
unnecessary  in  view  of  the  conclusion  we  have  reached  as  to 
the  first  point  urged  by  defendant 

We  agree  with  defendant  that  the  evidence  shows  that 
there  was  nothing  due  from  it  to  the  Atlas  Building  and 
Construction  Company  at  the  time  the  garnishment  was 
levied,  and  that  the  right  to  sue  at  the  date  of  the  attach- 
ment is  the  true  test.  (Code  Civ.  Proc.,  sees.  541,  544;  20 
Cyc,  p.  983;  14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  833; 
Early  v.  Redwood  City,  57  Cal.  193;  Oregory  v.  Higgins, 
10  Cal.  339 ;  Cunningham  Lumber  Co.  v.  New  York  etc.  Co., 
77  Conn.  628,  [60  Atl.  107] ;  Simmons  Hardware  Co.  v.  Rose, 
140  Mich.  123,  [103  N.  W.  529] ;  Mundt  v.  Shabow,  120  Wis. 
303,  [97  N.  W.  897] ;  Edwards  v.  Roepke,  74  Wis.  571,  [43 
N.  W.  554] ;  Excelsior  Brick  dt  S.  Co.  v.  Haines,  5  Penn.  Co. 
Court.  Rep.  631.) 

The  contract  had  been  abandoned  by  the  Atlas  Building 
and  Construction  Company  on  or  just  before  the  20th  of 
June;  the  garnishment  was  levied  the  next  day.  At  this 
time  the  Building  Company  had  not  performed  the  work 
for  June  required  by  the  contract,  nor  had  its  failure  to  do 
so  at  that  time  been  waived  or  excused,  and  therefore  there 
was  nothing  due  to  it.  (Marcha/ni  v.  Hayes,  117  Cal.  669, 
[49  Pac.  840] ;  Zimmerman  v.  Jourgenson,  60  Hun,  578, 
[14  N.  Y.  Supp.  548].)  Two  days  later  the  defendant  ac- 
cepted  a  surrender  and  cancellation  of  the  contract;  and  at 
that  time  the  defendant  was  doubtless  bound  to  pay  at  once 
the  reasonable  value  of  the  work  performed  during  the  month 
of  June  and  up  to  the  time  of  the  abandonment  {Marchant 
V.  Hayes,  117  Cal.  669,  [49  Pac.  840] ) ;  but  as  this  was  after 
the  filing  of  the  garnishment  it  lends  no  support  to  that  pro- 
ceeding. 

It  is  conceded — as  of  course  it  should  be  in  view  of  the 
well  settled  state  of  the  law  on  the  subject — that  the  twenty- 
five  per  cent  retained  percentages  was  not  subject  to  garnish- 
ment. (Williams  v.  Androscoggin  etc.  R.  R.,  36  Me.  201, 
[8  Am.  Dec.  742] ;  Medley  v.  American  Radiator  Co.,  27  Tex. 
Civ.  384,  [66  S.  W.  87] ;  Webber  y.  Bolte,  51  Mich.  113,  [16 
N,  W.  257] ;  Kelley  v.  Bloomingdale,  139  N.  T.  343,  [34  N. 
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B.  919] ;  Blyihe  v.  Potdtney,  31  Cal.  234;  Americm  Forcite 
Powder  Mfg.  Co.  v.  Malone,  166  Pa.  St.  289,  [31  Atl.  90].) 
The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  27,  1912,  and  the  follow- 
ing opinion  then  rendered  thereon : 

THE  COURT.— The  petition  for  hearing  in  this  court  4s 
denied.  The  case  being  one  within  the  appellate  jurisdic- 
tion of  the  court  of  appeal,  we  do  not  look  beyond  the  facts 
stated  in  the  opinion  of  that  court.  (Burke  v.  Maae,  10  Cal. 
App.  206,  211,  [101  Pac.  438,  440].)  On  those  facts,  it  ap- 
pears that  there  was,  at  the  date  of  the  garnishment,  no 
debt,  matured  or  unmatured,  due  the  plaintiflf.  This  being 
so,  there  was  clearly  nothing  subject  to  attachment.  We 
do  not  express  any  opinion  on  the  correctness  of  the  broader 
declaration  of  the  district  court  of  appeal  that  there  must 
be,  at  the  date  of  the  garnishment,  a  present  right  of  action ; 
in  other  words,  that  a  debt  which  is  due,  but  not  yet  pay- 
ablCi  may  not  be  attached. 


[OLv.  No.  1187.    Tint  Appellate  District.— December  30,  1913.] 

CALIFORNIA  RECLAMATION  COMPANY  (a  Corpora- 
tion), Respondent,  v.  NEW  ZEALAND  INSURANCE 
COMPANY  (a  Corporation),  Appellant. 

Mabinb  Insusanci — Dredgb  in  Tow  of  Tug— Oral  Evidence  That 
Insubancs  Covers  Barges. — A  policy  of  marine  insurance  which 
undertakes  specifically  to  insure  the  dredge  "San  Francisco"  in  tow 
of  the  tug  "Sea  Eover,"  from  San  Francisco  to  San  Pedro,  and 
which  by  its  terms  is  silent  as  to  any  barge  to  accompany  the 
dredge,  may  be  shown  by  oral  evidence  to  cover  the  towing  of  two 
barges  attached  to  the  dredge. 

Id.— Concealment  by  Insured — Remedies  of  Insurer. — If  the  fact 
that  the  two  barges  made  a  part  of  the  tow  was  concealed  from  the 
insurer,  he  may  rely  upon  suob  concealment  in  avoidancd  of  the 
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policy  in  an  action  thereon  hj  the  insured.  Bescission  is  not  the 
exclusive  remedy  of  one  who  has  become  entitled  to  avoid  a  con- 
tract bj  reason  of  acts  or  omissions  of  the  other  party  to  it  which 
are  fraudulent  in  their  nature;  he  may  cancel  the  contract  by  its 
rescission,  or  he  may  seek  aiBrmative  relief  in  a  court  of  equity 
for  any  injury  sustained  by  the  wrongful  act  or  omission  of  the 
other,  or  he  may  set  up  the  fraud  by  way  of  defense  to  an  action 
brought  to  enforce  the  apparent  liability. 

Id. — Matters  Material  to  Risk — Length  of  Tow — Concealment  by 
Insured. — The  fact  that  bargee,  increasing  the  length  of  the  tow 
two  or  three  times,  are  to  be  attached  to  a  dredge  to  be  towed  by 
a  tug  upon  the  ocean  in  the  winter  time,  is  a  material  matter  in- 
creasing the  risk  of  the  voyage,  and  a  concealment  thereof  by  the 
insurer  is  sufficient  to  avoid  a  policy  of  marine  insurance. 

Id.— Pailurb  to  Bead  Poucy — ^Bight  to  Assume  That  It  Conforms 
TO  Application. — One  who  procures  marine  insurance  has  a  right 
to  rely  on  the  presumption  that  the  policy  he  receives  is  in  ac- 
cordance with  the  facts  disclosed  in  his  application,  and  his  fail- 
ure to  read  the  policy  will  not  relieve  the  insurer,  whose  duty  it  is 
to  make  the  policy  conform  to  the  facts  received  from  the  insured. 

Id.— Concealment  of  Pacts  by  Broker — E'ppect  on  Liability  of  In- 
surer.— ^Where  the  owner  of  a  barge  engages  a  firm  of  insurance 
brokers  to  obtain  insurance  on  it  during  an  ocean  voyage,  disclos- 
ing to  them  the  facts  material  to  the  risk,  and  they  apply  for 
policies  to  a  firm  of  general  agents  dealing  in  marine  insurance, 
giving  them  the  information  they  have  received  from  their  principal 
relative  to  the  risk,  but  the  latter  agents,  being  unwilling  to  place 
the  entire  risk  with  their  company,  place  part  of  it  with  an  agent 
for  another  company,  in  accordance  with  a  custom  among  local  in- 
surance agents,  a  policy  issued  by  the  latter  company  is  not  avoided 
because  such  latter  agents  did  not  communicate  to  it  material  facts 
which  bad  been  given  to  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andros  &  Hengstler,  for  Appellant. 

Ira  S.  Lillick,  and  James  S.  Spilman,  for  Respondent. 

RICHARDS,  J. — This  is  an  action  brought  to  recover  upon 
an  insurance  policy  issued  by  the  defendant  to  the  plaintiff, 
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^hich  by  its  terms  insures  "three  thousand  dollars  on  ae- 
ount  of  California  Reclamation  Co.,  in  case  of  loss  to  be 
aid  to  assured  or  their  order,  at  and  from  San  Francisco  to 
an  Pedro,  upon  his  or  their  interest  as  owners  in  the  body, 
tachinery,  tackle,  apparel,  and  other  furniture  of  the  good 
redge  called  the  'San  Francisco'  in  tow  tug  *Sea  Rover,' 
alued  at  seventy-five  thousand  dollars." 
The  facts  out  of  which  the  action  arose  are  briefly  these : 
he  California  Reclamation  Co.,  a  corporation,  having  its 
rincipal  place  of  business  at  San  Francisco,  in  the  early 
girt  of  January,  1906,  purposed  sending  a  dredge  named 
San  Francisco"  to  San  Pedro,  in  tow  of  the  tug  **Sea 
over";  and,  wishing  to  insure  the  dredge  for  the  sea  voyage, 
)mmunicated  with  the  firm  of  insurance  brokers,  Strong, 
elden  &  Farr,  with  whom  they  usually  did  business,  with 
ispect  to  placing  the  insurance.  The  brokers  were  given  the 
une  of  the  dredge  and  its  dimensions  and  destination,  and 
ere  also  informed  that  it  was  the  intention  to  tow  one  or 
7o  barges  astern  of  the  dredge,  the  dimensions  of  which 
ere  also  given.     It  was  understood  that  these  brokers  were 

act  as  the  agents  of  the  California  Reclamation  Co.,  in 
acing  the  desired  insurance  with  other  companies  doing  the 
isiness  of  marine  insurance.  This  they  undertook  to  do, 
id  presently  solicited  the  desired  insurance  from  the  firm 

Harrison  &  Co.,  stating  to  the  members  of  that  firm  the 
formation  they  had  received  from  their  principal  regard- 
g  the  dredge  to  be  insured  and  the  barges  to  be  taken  in 
w.  They  presently  received  from  Harrison  &  Co.  several 
surance  policies  covering  the  dredge,  among  which  was  the 
•licy  upon  which  this  action  is  predicated,  and  which  as 

the  description  of  the  thing  insured  was  in  the  language 
st  above  quoted.  The  firm  of  Harrison  &  Co.  is  in  the 
siness  of  marine  insurance,  being  the  general  agents  for 
7eral  insurance  companies  in  this  line  of  business.  Mr. 
irrison,  the  head  of  this  firm,  testified  that  there  is  a  cus- 
n  as  to  the  interchange  of  business  between  agencies,  and 
%t  in  accord  with  this  custom  both  Mr.  Harrison  and  the 
ief  clerk  of  his  firm,  Mr.  Burlem,  took  up  the  matter  of 
i  placing  of  a  part  of  this  insurance  with  a  Mr.  Fritschi, 

insurance  broker  doing  business  on  the  street  and  having 
lesk  in  the  ofSce  of  the  New  Zealand  Insurance  Company. 
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There  is  a  conflict  in  the  evidence  as  to  whether  Mr.  Buriem 
disclosed  to  Mr.  Fritschi  the  fact  that  two  barges  were  to  be 
attached  to  the  dredge;  but  it  is  undisputed  that  Fritschi 
did  not  convey  this  information,  if  he  received  it,  to  the  ap- 
pellant herein.  The  policy  as  issued  by  the  latter  makes  no 
mention  of  barges.  The  commission  for  the  several  policies 
was  divided  among  the  several  companies  or  persons  connected 
with  their  issuance. 

The  tug  **Sea  Rover"  started  on  the  trip  to  San  Pedro  on 
January  11, 1906,  having  in  tow  the  dredge  **San  Francisco," 
which  in  turn  had  in  tow  the  two  barges.  A  storm  was  en- 
countered outside  the  heads,  and  the  dredge  went  ashore  near 
Bolinas  Bay  and  sustained  damage,  for  which  the  appellant, 
if  liable  at  all,  is  liable  in  the  pro  rated  sum  of  six  hundred 
and  thirty  dollars. 

Upon  the  trial  the  jury  awarded  the  plaintiff  this  sum,  for 
which  judgment  was  entered,  and,  a  new  trial  being  denied, 
the  appellant  prosecutes  these  appeals. 

It  is  the  first  contention  of  the  appellant  herein  that  the 
respondent  ought  not  to  have  recoverd  on  the  policy  in  ques- 
tion for  the  reason  that  it  insures  the  dredge  **San  Fran- 
cisco" in  tow  of  the  tug  **Sea  Rover";  and  that  any  addition 
to  either  the  dredge  or  the  tug  in  the  way  of  tow  which  mar 
terially  increased  the  risk  was  such  a  change  in  the  very 
subject  matter  of  the  insurance  as  worked  a  vitiation  of  the 
policy,  and  that  oral  evidence  ought  not  to  have  been  admitted 
to  vary  the  precise  terms  of  the  policy  as  to  the  subject  mat- 
ter of  the  insurance. 

We  think  that  this  is  too  narrow  a  view  to  take  of  the  in- 
surance contract  in  question;  and  that  though  it  undertakes 
specifically  to  insure  the  dredge  **San  Francisco"  in  tow  of 
the  tug  **Sea  Rover,"  since  its  terms  are  silent  as  to  any 
barge  or  barges  to  accompany  the  dredge,  a  reasonable  con- 
struction of  this  provision  would  permit  either  party  to  show 
the  fact  to  be  that  other  objects  than  the  specified  dredge 
were  or  were  not  understood  by  the  parties  to  be,  though  un- 
insured, a  part  of  the  tow. 

The  early  Mississippi  case  of  Natchez  Ins,  Co.  v.  Stanton, 
2  Smedes  &  M.  (Miss.)  340,  [41  Am.  Dec.  592],  while  un- 
doubtedly correct  as  to  the  law  applicable  to  the  facts  of 
that  case,  lays  down  a  rule  of  construction  the  strictitude  of 
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which  we  think  must  yield  to  the  more  liberal  rule  of  our 
code  for  the  interpretation  of  contracts;  in  fact  in  this  case 
the  chief  reliance  of  appellant  seems  to  be  upon  the  point  that 
there  was  a  material  concealment  upon  the  part  of  the  as- 
sured as  to  the  inclusion  of  the  two  barges  as  a  portion  of 
the  tow  of  the  tug  "Sea  Rover";  and  that  since  the  appel- 
lant issued  its  policy  in  ignorance  of  the  fact  that  said  barges 
were  to  be  attached  to  the  dredge  and  made  a  part  of  said 
tow ;  and  since  their  attachment  materially  increased  the  risks 
and  dangers  of  the  voyage  without  its  knowledge  or  consent, 
the  appellant  should  not  be  held  liable  for  the  loss.  It  is 
the  contention  of  the  respondent  that  even  though  it  should 
be  conceded  that  the  insured  was  to  be  charged  with  con- 
cealment in  not  having  brought  to  the  notice  of  the  appel- 
lant as  the  ultimate  insurer  issuing  the  policy  in  question, 
the  fact  that  the  two  barges  were  to  be  made  a  part  of  the 
tow,  still  the  insurer  may  not  rely  upon  such  concealment  in 
avoidance  of  its  policy  for  the  reason  that  the  statute  makes 
concealment  a  specific  ground  for  the  rescission  of  insurance 
contracts  (Civ.  Code,  sec.  2562) ;  and  hence  that  rescission 
was  the  exclusive  remedy  of  the  insurer  upon  the  discovery  of 
the  fact  of  concealment. 

We  do  not  so  understand  the  law.  Rescission  is  not  the 
exclusive  remedy  of  one  who  has  become  entitled  to  avoid  a 
contract  by  reason  of  acts  or  omissions  of  the  other  party  to 
it  which  are  fraudulent  in  their  nature.  He  may  cancel  the 
contract  by  its  rescission;  or  he  may  seek  affirmative  relief 
in  a  court  of  equity  for  any  injury  sustained  by  the  wrong- 
ful act  or  omission  of  the  other;  or  he  may  set  up  the  fraud 
by  way  of  defense  to  an  action  brought  to  enforce  the  ap- 
parent liability.  (Toby  v.  Oregon  Pac.  B,  R,  Co.,  98  Cal. 
490,  [33  Pac.  550]  ;  Field  v.  Austin,  131  Cal.  379,  [63  Pae. 
692] ;  More  v.  More,  133  Cal.  489,  [65  Pac.  1044] ;  Mabry  v. 
Randolph,  7  Cal.  App.  421,  [94  Pac.  403].) 

This  brings  us  to  the  ultimate  question  to  be  decided  in 
this  case,  viz. ;  whether  or  not  there  was  such  a  concealment 
of  material  facts  affecting  the  nature  of  the  risk  which  the 
policy  in  question  was  issued  to  insure,  as  to  entitle  the  in- 
surer to  avoid  the  policy. 

The  first  query  presented  is  as  to  whether  or  not  the  con- 
eealmenty  if  any,  of  the  fact  that  two  barges,  of  the  di- 
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mensions  of  those  shown  to  exist  in  the  present  case,  were 
to  be  attached  to  the  dredge  in  question,  would  work  a  ma- 
terial change  and  increase  in  the  risk  attending  the  voyage. 
We  think  the  practically  undisputed  evidence  leaves  no  room 
for  doubt  upon  this  question.  The  attachment  of  the  barges 
to  the  dredge  increased  the  length  of  the  tow  about  a  thou- 
sand feet ;  and  it  should  require  no  argument  and  little  knowl- 
edge of  marine  risks  and  dangers  to  arrive  at  the  conclusion 
that  the  going  forth  of  a  tug  upon  the  ocean  in  winter  with 
a  tow  of  sixteen  hundred  feet  in  length  would  be  attended 
by  a  material  increase  in  risk  and  danger  over  a  like  voyage 
with  a  tow  six  hundred  feet  in  length.  We  are  of  the  opinion 
therefore  that  the  concealment,  if  any,  in  this  case  was  a 
material  concealment  sufficient  to  have  avoided  the  policy 
upon  which  this  action  is  brought. 

But  was  there  in  fact  any  such  concealment!  Certainly 
the  plaintiff  cannot  be  charged  with  any  direct  act  of  con- 
cealment. Its  manager,  Mr.  Perry,  disclosed  every  fact  re- 
lating to  the  dredge  and  the  two  barges,  which  it  was  in- 
tended should  accompany  the  dredge  during  the  voyage,  to 
the  insurance  brokers,  Strong,  Belden  &  Parr,  through  whom 
it  was  desired  to  place  the  insurance  upon  the  dredge.  There 
is  some  eoilflict  in  the  evidence  as  to  whether  these  brokers 
conveyed  this  information  to  Harrison  &  Co.,  the  general 
agents  dealing  in  marine  insurance  to  whom  application  was 
made  for  a  policy  or  policies  covering  the  insurance  in  ques- 
tion; but  the  jury  resolved  this  conflict  in  favor  of  the  re- 
spondent, and  by  its  action  we  are  bound.  There  is  also 
some  conflict  in  the  evidence  as  to  whether  Harrison  &  Co. 
informed  the  broker  Fritschi  of  the  fact  that  the  barges  were 
to  be  included  in  the  tow;  but  in  this  respect  also  the  jury 
has  found  in  favor  of  the  respondent. 

This  narrows  the  inquiry  to  one  remaining  question :  Whom 
are  Harrison  &  Co.  and  the  broker  Fritschi  to  be  considered 
as  representing  in  the  placing  of  the  portion  of  this  insur- 
ance for  the  recovery  of  which  this  action  was  brought! 
Were  they  the  agents  of  the  respondent!  If  so,  their  failure 
or  that  of  either  of  them  to  indicate  to  the  appellant  the 
fact  of  the  intended  inclusion  of  the  barges  in  the  tow  would 
amount  to  a  material  concealment  which  would  avoid  the 
policy.    Were  they  or  either  of  them  the  agents  of  the  ap- 
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pellant!  If  so,  the  insurer  is  charged  with  the  full  extent  of 
their  knowledge ;  and  hence  there  was,  as  to  the  appellant,  no 
concealment. 

The  answer  to  these  inquiries  is  to  be  found  in  a  process 
of  reasoning  based  upon  the  facts  of  the  case.  The  firm  of 
Strong,  Belden  &  Parr  were  the  conceded  agents  of  the  plain- 
tiff in  placing  the  insurance  in  question.  They  applied  to 
the  firm  of  Harrison  &  Co.,  who  were  in  the  business  of 
marine  insurance  and  were  general  agents  for  several  com- 
panies, for  a  policy  or  policies  upon  the  dredge;  and  in  so 
doing  disclosed  to  that  firm  the  fact  of  the  intended  taking 
of  the  barges  as  a  part  of  the  tow.  Had  the  firm  of  Har- 
rison &  Co.  issued  all  of  the  insuran<5e  upon  the  dredge,  in- 
cluding the  policy  in  question,  there  can.  be  no  doubt  as  to 
their  liability  for  the  loss  sustained;  nor  could  the  firm  of 
Harrison  &  Co.  have  avoided  this  liability  by  showing  that 
the  barges  were  not  referred  to  in  the  policy.  The  insured 
had  a  right  to  rely  on  the  presumption  that  the  policy  it 
received  was  in  accordance  with  the  facts  disclosed  in  its  ap- 
plication, and  its  failure  to  read  the  policy  will  not  relieve 
the  insurer,  whose  duty  it  would  be  to  make  the  policy  con- 
form to  the  facts  received  from  the  insured.  {McElroy  v. 
British  Assurance  Co,,  94  Fed.  990,  [36  C.  C.  A.  615].)  If, 
then,  Harrison  &  Co.  would  have  been  liable  to  the  respond- 
ent for  this  loss  had  they  directly  issued  this  policy,  is  not 
the  appellant  to  whom  Harrison  &  Co.  parceled  out  its  share 
of  this  risk  also  liable!  Harrison  &  Co.  were  the  general 
agents  of  several  insurance  companies  engaged  locally  in  the 
marine  insurance  business.  Edgar  Alexander  was  the  marine 
secretary  and  local  general  agent  of  the  New  Zealand  In- 
surance Company,  engaged  locally  in  the  same  business.  A. 
R.  Fritschi  was  a  broker  representing  no  insurance  company, 
but  having  an  oflBce  or  headquarters,  desk  room  free,  in  the 
oflBces  of  the  New  Zealand  Insurance  Company.  There  was 
a  custom  among  the  local  agents  of  insurance  companies  to 
exchange  or  divide  up  business  among  the  several  companies 
represented  by  them,  so  that  if  one  of  their  number  received 
an  order  for  a  block  of  insurance  larger  than  he  could  or 
was  willing  to  carry  in  his  particular  company  he  parceled 
it  out  among  his  fellow  agents  who  were  willing  to  assume 
for  their  principals  a  share  in  the  risk.    In  accordance  with 
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this  custom  Harrison  &  Co.,  through  the  medium  of  Pritschi, 
placed  the  share  of  this  insurance  in  question  with  their  fel- 
low agent  Alexander,  who  took  the  same  for  his  company, 
knowing  that  it  was,  so  to  speak,  overflow  insurance  being 
passed  out  by  Harrison  &  Co.,  with  whom  he  had  done  busi- 
ness before,  and  in  accordance  with  the  aforesaid  custom 
with  which  he  was  familiar.  The  policy  when  written  was 
delivered  to  Harrison  &  Co.,  and  it  was  from  that  firm  the 
appellant  received  its  share  of  the  commission.  Under  such 
conditions  the  appellant  must  be  held  to  stand  in  the  place 
of  Harrison  &  Co.,  to  be  bound  by  their  knowledge,  and  to 
be  liable  to  the  same  extent  that  they  would  have  been  liable 
if  they  had  directly  issued  this  policy.  (May  v.  Western 
Asmr.  Co.,  27  Fed.  260;  Queen  Ins.  Co,  v.  Union  Ba^ik  cfe 
Trust  Co.,  Ill  Fed.  697,  [49  C.  C.  A.  555] ;  Mesterman  v. 
Home  Mut.  Ins.  Co.,  5  Wash.  524,  [34  Am.  St.  Rep.  877,  32 
Pac.  458] ;  McElroy  v.  British  Americ<m  Assur.  Co.,  94  Fed. 
990,  [36  C.  C.  A.  615] ;  Indiana  Ins.  Co.  v.  Hartwell,  123 
Ind,  177,  [24  N.  E.  100] ;  Teutonia  his.  Co.  v.  Etving,  90  Fed. 
217,  [32C.  C.  A.  583].) 

The  case  of  Parrish  v.  Rosebud  Min.  &  M.  Co.,  140  Cal. 
635,  [74  Pac.  312],  is  not  in  conflict  with  these  views  nor 
with  the  authorities  above  cited,  since  the  reasoning  of  that 
case  would  only  go  to  the  extent  of  creating  Strong,  Belden 
&  Farr  the  agents  of  the  insured,  but  would  not  so  extend 
that  agency  as  to  include  Harrison  &  Co.,  to  whom,  as  gen- 
eral agents  doing  marine  insurance,  the  application  of  the 
insured  was  made. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  27,  1914, 
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[dr.  No.  1226.    First  Appdlate  District. — December  31,  1913.] 

ALAN  FRANK  WILLIAMS,  by  M.  A.  Steen,  his  Guardian 
ad  litem,  Appellant,  v.  BENJAMIN  IDE  WHEELi;jl 
et  aL,  Respondents. 

State  Univebsity — Status  as  Constitutional  Department  of  Body 
Pounc. — In  the  coDstitution  of  1879,  by  section  9  of  article  IX 
thereof,  the  Univenrgity  of  California  was  raised  to  the  dignity  of 
a  constitutional  department  or  function  of  the  state  government. 

Id. — Health  Eeoulations — Power  of  Beoents  to  Kequirb  Students 
to  bs  Vaccinated. — In  the  absence  of  any  express  legislative  ae- 
"iion  looking  to  the  adoption  of  a  general  law  requiring  vaccination 
as  a  condition  of  admission  to  a  public  educational  institution,  the 
board  of  regents  of  the  state  university  have  the  right  to  make  and 
enforce  a  reasonable  rule  upon  that  subject. 

Id. — ^Vaccination  as  Prerequisite  to  Entering  Universitt — Power 
OF  Regents  to  Demand. — The  board  of  regents  of  the  university 
of  California  have  power  to  adopt  and  enforce  a  rule  requiring 
vaccination  as  a  prerequisite  to  the  admission  of  a  student  to  th0 
university,  in  the  absence  of  legislation  lawfully  limiting  the  ezer- 
eise  of  that  power. 

Id. — Exemption  Clause  in  Vaccination  Statute — Whether  Avail- 
able TO  Students  of  University. — The  provision  of  the  act  of 
1911  (Stats.  1911,  p.  295)  which  seeks  to  exempt  those  persons  who 
are  conscicmtiously  opposed  to  the  practice  of  vaccination  from  the 
operation  of  the  law,  otherwise  general  in  its  terms,  requiring 
vaccination  of  persons  seeking  admission  to  educational  institu- 
tions, is  not  in  the  nature  of  a  health  regulation;  &nd,  not  being 
80,  it  is  not  sueh  a  proviso  as  comes  within  the  general  police 
powers  with  which  the  legislature  is  invested.  Hence  it  cannot  be 
availed  of  by  those  seeking  enrollment  in  the  University  of  Califor- 
msL,  to  nullify  the  effect  of  the  rule  of  the  regents  of  the  uinversity 
that  every  person  in  attendance  as  a  student,  or  applying  for  en- 
rollment as  such,  shall  produce  evidence  satisfactory  to  the  authori- 
ties thereof  that  he  has  been  successfully  vaccinated  within  seven 
years  prior  to  such  attendance  or  application,  or  else  be  vaccinated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  refusing  a  Writ  of  Mandate.  William  H. 
Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Samuels  &  Magnes,  and  Ja<^ab  M.  Blake,  for  Appellant. 
Warren  Olney,  Jr.,  and  Jared  How,  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
thiB  superior  court  of  the  county  of  Alameda,  denying  the 
application  of  the  appellants  for  a  writ  of  mandate. 

The  facts  are  briefly  as  follows :  The  plaintiff,  Alan  Prank 
Williams,  a  young  man  of  the  age  of  eighteen  years,  applied 
to  be  enrolled  as  a  student  at  the  University  of  California. 
The  rules  of  the  board  of  regents  of  the  university  require 
that  every  person  in  attendance  as  a  student,  or  applying 
for  enrollment  as  such,  in  the  university,  shall  produce  evi- 
dence satisfactory  to  the  authorities  thereof  that  he  has  been 
sticcessfully  vaccinated  within  seven  years  prior  to  such  at- 
tendance or  application ;  or  else  be  vaccinated.  The  plaintiff 
had  not  been  successfully  vaccinated  ¥athin  such  period,  and 
refused  to  be  vaccinated,  but  presented  to  the  authorities  in 
charge  of  the  university  a  statement  in  writing  signed  by 
his  parents,  stating  that  such  parents  were  conscientioudy 
opposed  to  the  practice  of  vaccination  and  would  not  con- 
sent to  the  vaccination  of  said  plaintiff.  The  authorities  of 
the  university  still  refusing  him  admission  as  a  student 
therein,  the  plaintiff,  by  his  guardian  ad  litems  applied  to 
the  superior  court  for  a  writ  of  mandate  to  compel  such  ad- 
mission. The  application  was  heard  upon  stipulated  facts 
and  was  denied;  whereupon  plaintiff  prosecutes  this  appeal. 

It  is  the  contention  of  the  appellant  that,  having  met  the 
requirements  of  the  general  law  as  set  forth  in  the  statutes 
of  1911,  prescribing  the  conditions  with  respect  to  vaocina- 
tion  to  be  complied  with  for  admission  as  a  student  to  the 
educational  institutions  of  the  state,  he  is  entitled  to  en- 
rollment in  the  university. 

The  act  of  1911  (Stats.  1911,  p.  295)  provides  that  within 
five  days  after  any  child  or  person  shall  be  received,  enrolled,' 
entered  or  employed  in  any  school,  college,  university, 
academy  or  other  educational  institution  within  the  state  of 
California,  such  child  or  person  shall  file  with  those  in  au- 
thority over  such  institution,  (a)  a  certificate  showing  that 
such  child  or  person  has  been  successfully  vaccinated  within 
seven  years  prior  to  the  date  thereof;  or  (b)  a  statement  in 
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riting  signed  by  his  or  her  parent,  or  guardian  if  such 
lild  or  person  be  a  minor,  or  by  himself  in  other  cases, 
ating  that  such  parent  or  guardian  or  person  is  conscien- 
ously  opposed  to  the  practice  of  vaccination,  and  will  not 
^nsent  to  the  vaccination  of  such  child  or  person;  or  (c)  a 
trtificate  of  a  duly  licensed  and  practicing  physician,  stat- 
g  that  the  physical  condition  of  such  child  or  person  is, 

the  time,  such  that  vaccination  would  seriously  endanger 
e  life  or  health  of  such  child  or  person.  The  act  further 
•ovides  that  any  child  or  person  failing,  neglecting,  or  re- 
ising  to  file  either  the  certificate  showing  successful  vac- 
lation  within  the  prescribed  period,  or  the  statement  or 
rtificate  required  to  work  an  exemption  of  the  child  from 
e  requirement  of  vaccination,  shall  be  excluded  from  ad- 
ission  to  the  institution  until  he  or  she  complies  with  the 
w. 

The  appellant,  having  presented  to  the  authorities  in 
arge  of  the  university  the  statement  of  his  parents  in 
•oper  form  to  the  effect  that  they  were  conscientiously  op- 
fled  to  the  practice  of  vaccination  and  would  not  consent 

his  vaccination,  insists  that  he  thereby,  being  otherwise 
lalified,  became  entitled  to  admission  to  the  university,  and 
now  entitled  to  a  writ  of  mandate  to  compel  his  enroU- 
jnt  as  a  student  therein. 

The  respondents  oppose  this  contention  of  the  appellant 
•on  several  grounds: 

1.  That  the  board  of  regents  of  the  University  of  Califor- 
Et  have  been  invested  by  the  constitution  and  statutes  gov- 
ling  its  foundation  and  control  with  full  power  over  the 
itter  of  the  admission  of  students  to  the  university,  and 
th  exclusive  authority  to  make  and  enforce  rules  for  its 
vemment,  and  to  prescribe  the  terms  upon  which  students 
ly  exercise  the  right  to  enter  or  be  enrolled  therein;  and 
it  the  power  and  authority  with  which  the  regents  are 
lis  invested  is  independent  of  legislative  action  and  is  not 
)ject  to  legislative  control;  that  in  the  exercise  of  this 
wer  and  authority  the  board  of  regents  have  adopted  a 
le  that  no  person  shall  be  admitted  or  enrolled  as  a  stu- 
nt in  the  university  unless  he  shall  either  produce  satis- 
jtory   evidence  that  he  has  been  successfully  vaccinated 


Digitized  by  LjOOQIC 


622  Williams  v.  Wheeler.         [23  CaL  App. 

within  the  period  of  seven  years  next  preceding  his  applici^ 
tion  for  admission;  or  else  that  he  be  vaccinated. 

2.  That  the  act  of  1911,  in  so  far  as  it  attempts  to  inter- 
fere with  the  power  and  authority  with  which  the  regents 
of  the  university  are  thus  invested,  or  with  the  rule,  which 
they  have  adopted,  is  inoperative  as  to  them,  for  the  reason 
that  it  is  not  in  that  respect  a  health  regulation ;  and 

3.  That  the  act  of  1911,  in  that  it  undertakes  to  exempt 
those  persons  who  are  conscientiously  opposed  to  vaccination 
from  the  other  requirements  of  the  act,  is  not  a  general  law, 
and  hence  is  unconstitutional  and  void. 

We  shall  consider  these  several  contentions  in  the  order  of 
their  presentation. 

The  University  of  California  looks  for  its  foundation  as  a 
state  institution  to  the  act  of  the  legislature  of  March  23, 
1868,  entitled  **An  act  to  create  and  organize  the  University 
of  California"  (Stats.  1867-8,  p.  248).  By  the  provisions 
of  this  act  the  university  was  established  and  declared  to  be 
under  the  charge  and  control  of  a  board  of  directors  to  bo 
known  and  styled  the  Regents  of  the  University  of  Califor- 
nia; and  to  this  body  was  intrusted  the  general  government 
and  superintendence  of  the  institution,  with  the  power  to 
prescribe  rules  for  its  government  and  to  fix  the  qualifications 
for  the  admission  of  students  thereto.  The  act  also  provided 
that  **Any  resident  of  California,  of  the  age  of  14  years  or 
upwards,  of  approved  moral  character,  shall  have  the  right 
to  enter  himself  in  the  university  as  a  student  at  large  .  .  . 
on  such  terms  as  the  board  of  regents  may  prescribe." 
The  act  of  1868  was  subjected  to  one  unimportant  amend- 
ment in  1871-2,  and  the  general  subject  and  terms  of  the  act 
were  carried  into  the  Political  Code  adopted  in  1872,  where 
they  remain  without  material  change  as  to  the  matters  in- 
volved in  this  inquiry,  to  the  present  time.  (Pol.  Code,  sees. 
1385  to  1477.)  By  the  constitution  of  1879  the  University 
of  California  was  raised  to  the  dignity  of  a  constitutional 
department  or  function  of  the  state  government,  by  the  pro- 
visions of  section  9  of  article  IX  thereof,  which  read  as 
follows : 

**Sec.  9.  The  University  of  California  shall  constitute  a 
public  trust,  and  its  organization  and  government  shall  be 
perpetually  continued  in  the  form  and  character  prescribed 
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by  the  Organic  Act  creating  the  same  passed  March  twenty- 
third  1868  (and  the  several  acts  amendatory  thereof),  sub- 
ject only  to  such  legislative  control  as  may  be  necessary  to 
insure  compliance  with  the  terms  of  its  endowments  and  the 
proper  investment  and  security  of  its  funds." 

Whether  or  not  the  framers  of  the  constitution  intended 
by  the  terms  of  the  above  section  that  the  Organic  Act  of 
1868,  and  the  substance  of  that  act  as  emibraced  in  the  Political 
Code  adopted  in  1872,  and  in  being  when  the  constitution 
was  framed,  were  to  be  so  far  read  into  the  constitution  itself 
as  to  place  the  university  thereafter,  in  respect  to  the  de- 
tails of  its  internal  government,  beyond  all  future  legis- 
lative interference  or  control,  it  is  not  necessary  at  this  time 
to  determine ;  but  it  would  seem  to  be  very  plain  that  it  was 
the  intention  of  the  framers  of  the  constitution  to  invest  the 
board  of  regents  with  a  larger  degree  of  independence  and 
discretion  in  respect  to  these  matters  than  is  usually  held  to 
exist  in  such  inferior  boards  and  commissions  as  are  solely 
the  subjects  of  legislative  creation  and  control.  This  would 
seems  to  be  a  necessary  conclusion  from  the  fact  of  the  eleva- 
tion of  the  university  to  the  place  and  dignity  of  a  constitu- 
tional department  of  the  body  politic,  and  from  the  express 
terms  of  the  constitution  itself  to  the  effect  that  its  oi^aniza- 
tion  and  government  should  be  perpetually  continued  in  the 
form  and  character  prescribed  by  the  act  of  its  foundation, 
and  that  in  those  respects  it  should  not  be  subject  to  legis- 
lative control.  The  investment  of  the  authorities  of  the 
university  with  this  amplitude  of  power  and  discretion  in  the 
management  of  its  affairs  must  be  held  to  include  the  power 
to  make  reasonable  rules  and  regulations  relating  to  the 
health  of  its  students,  and  -especially  to  make  and  enforce 
such  reasonable  regulations  as  would  tend  to  prevent  the  in- 
troduction and  spread  of  contagious  disorders  amongst  the 
student  body.  In  the  making  of  such  rules  and  regulations 
they  might  doubtless  adopt  whatever  preventive  means  had 
met  the  approval  of  medical  science  and  experience.  The 
practice  of  vaccination  as  a  means  of  preventing  the  infec- 
tion and  spread  of  smallpox  has  had  the  approval  of  both 
science  and  experience  for  more  than  a  century  in  the  old 
world  and  in  the  older  states  of  our  Republic,  and  has  been 
an  improved  method  of  inoculation  for  more  than  sixty  years 
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in  the  state  of  California,  as  will  appear  from  our  legislation 
on  the  subject  dating  as  far  back  as  1852.  In  the  absence 
of  any  express  legislative  action  looking  to  the  adoption  of  a 
general  law,  requiring  vaccination  as  a  condition  of  admis- 
sion to  a  public  educational  institution,  we  think  it  undeni- 
able that  the  board  of  regents  had  the  right  to  make  and 
enforce  a  reasonable  rule  upon  that  subject 

That  the  foregoing  rule  which  the  board  of  regents  did 
adopt  and  are  still  seeking  to  enforce,  is  a  reasonable  rule, 
would  seem  to  have  been  determined  by  the  supreme  court 
and  the  appellate  courts  of  this  state  with  respect  to  a  similar 
rule  enacted  by  the  state  legislature  in  1889,  and  which  has 
been  passed  upon  approvingly  in  the  following  cases:  Aheel 
V.  Clark,  84  Cal.  226,  [24  Pac.  383] ;  French  v.  Davidson, 
143  Cal.  658,  [77  Pac.  663] ;  State  Board  of  Health  v.  Board 
of  Trustees,  13  Cal.  App.  514,  [110  Pac.  137].  In  the  lead- 
ing  case  of  Abeel  v.  Clark,  the  language  of  the  supreme  court 
is  enlightening  and  instructive  upon  the  point  under  present 
consideration.    The  court  says: 

**The  act  referred  to  is  designed  to  prevent  the  dissemina- 
tion of  what,  notwithstanding  all  that  medical  science  has 
done  to  reduce  its  severity,  still  remains  a  highly  contagious 
and  much  dreaded  disease.  While  vaccination  may  not  be 
the  best  and  safest  preventive  possible,  experience  and  obser- 
vation— ^the  test  of  value  of  such  discoveries  dating  from  the 
year  1796,  when  Jenner  disclosed  it  to  the  world — ^have 
proved  it  to  be  the  best  method  known  to  medical  science  to 
lessen  the  liability  to  infection  with  the  disease.  This  being 
so,  it  seems  highly  proper  that  the  spread  of  smallpox  through 
public  schools  should  be  prevented  and  lessened  by  vaccinar 
tion,  thus  affording  protection  both  to  the  scholars  and  to 
the  community." 

In  the  light  of  this  long  held  attitude  of  the  law  toward  the 
practice  of  vaccination  as  a  preventive  of  smallpox,  we  are  of 
the  opinion  that  the  board  of  regents  of  the  University  of  Cali- 
fornia, had  power  to  adopt  and  enforce  the  rule  requiring 
vaccination  as  a  prerequisite  to  the  admission  of  a  student  to 
the  university,  in  the  absence  of  legislation  lawfully  limiting 
the  exercise  of  that  power. 

This  brings  us  to  the  question  as  to  what,  if  any,  power  re- 
mains with  the  legislature  to  pass  laws  controlling  the  matter 
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of  the  admission  of  students  to  the  University  of  California, 
or  limiting  the  operation  of  a  rule  of  the  regents  of  the  univer- 
sity with  respect  to  the  terms  of  admission  of  students  thereto, 
in  the  light  of  the  foregoing  provision  of  the  constitution  that 
as  to  such  matters  the  authorities  in  charge  of  the  university 
shall  not  be  subject  to  legislative  control. 

It  is  undoubtedly  true,  as  conceded  by  the  respondents,  that 
there  are  certain  subjects  affecting  the  general  welfare  over 
which  the  legislature  has  been  wisely  invested  with  ultimate 
control.  These  subjects  are  those  embraced  within  the  gen- 
eral police  powers  of  the  state;  and  among  them  is  the  sub- 
ject of  the  general  health.  It  is  admitted  that  over  this  sub- 
ject the  state  legislature  has  the  ultimate  control;  and  that 
in  the  exercise  of  that  control  it  has  power  to  pass  general 
laws,  in  the  nature  of  health  regulations,  upon  the  subject 
of  vaccination  prescribing  the  extent  to  which  persons  seek- 
ing entrance  as  students  in  educational  institutions  within 
the  state  must  submit  to  its  requirements  as  a  condition  of 
their  admission;  and  it  is  also  conceded  by  the  respondents 
that  in  so  far  as  such  an  act  of  the  legislature  comes  within 
the  definition  of  a  general  law,  and  as  such  also  comes  within 
the  general  police  powers  of  the  state  as  a  health  regulation, 
the  rules  and  regulations  of  the  board  of  regents  of  the  uni- 
versity must  give  way  before  it. 

The  appellant  herein  contends  that  the  act  of  the  legislature 
of  1911  relating  to  vaccination  is  such  a  law.  The  respond- 
ents contend  that  the  act  of  1911,  in  so  far  as  it  provides  for 
the  general  vaccination  of  those  seeking  admission  as  students 
in  educational  institutions,  is  a  re-enactment  of  the  rule  of 
the  university,  and  hence  that  the  appellant  is  not  aided  by 
it;  but  that  in  so  far  as  it  undertakes  to  provide  that  those 
persons,  seeking  admission  to  educational  institutions,  who 
aver  themselves  to  be  conscientiously  opposed  to  vaccination, 
need  not  comply  with  the  provisions  of  the  act  requiring 
vaccination,  it  is  not  a  health  regulation ;  and  hence  that  the 
authorities  in  chaise  of  the  university  are  not  subject  to  its 
control.  The  respondents  further  contend  that  the  act  of 
1911,  in  that  it  contains  the  aforesaid  exemption,  is  not  a 
general  law,  and  is  therefore  unconstitutional  and  void. 

As  has  been  heretofore  seen,  the  state  of  California  stands 
committed  to  the  policy  of  requiring  vaccination  as  the  best 

28  Oal.  App.— 40 
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preventive  means  known  to  medical  science  for  lessening  the 
liability  to  infection  with  a  dreaded  and  dangerous  disease. 
The  act  of  1889  upon  that  subject  was  entitled  "An  act  to 
encourage  and  provide  for  a  general  vaccination  in  the  state 
of  California";  and  the  act  of  1911,  which  replaces  the 
former  act,  is  also  entitled  *'An  act  to  encourage  and  pro- 
vide for  a  general  vaccination  for  all  public  and  private 
schools  of  California,  etc."  If,  as  the  titles  of  these  two  acts 
indicate,  it  is  the  policy  of  the  state  of  California  to  en- 
courage and  provide  for  a  general  vaccination  as  the  most 
effective  method  known  to  medical  science  for  preventing  the 
spread  of  an  infectious  and  dangerous  disease,  and  as  such 
is  a  reasonable  and  proper  health  regulation,  how  can  a  pro- 
vision of  the  law  be  also  held  to  be  a  health  regulation  which 
exempts  from  vaccination  all  those  who  are  conscientiously 
opposed  to  that  means  of  prevention !  Vaccination  is  a  sur- 
gical operation  and  medical  treatment  addressed  to  the 
physical  system  of  the  individual  patient,  and  effectuating  his 
inoculation  from  the  contagious  disease  of  smallpox,  without 
regard,  so  far  as  medical  science  teaches,  to  the  mental  at- 
titude of  the  patient  toward  the  law  requiring  submission  to 
it,  and  more  certainly  regardless  of  what  the  mental  attitude 
of  his  parents  or  guardians  may  be.  It  would  rather  seem 
to  be  the  very  opposite  of  a  health  regulation  for  a  law,  whose 
title  declares  its  purpose  to  be  **  To  encourage  and  provide  for 
a  general  vaccination,"  to  have  embraced  within  it  a  proviso 
exempting  from  such  vaccination  those  whose  mental  attitude 
is  that  of  opposition  to  the  avowed  object  of  the  law.  To  take 
an  extreme  illustration:  Suppose  that  a  law,  requiring  the 
quarantine  of  persons  actually  afflicted  with  smallpox,  should 
contain  a  proviso  exempting  from  its  operation  those  who 
should  declare  themselves  conscientiously  opposed  to  being 
quarantined,  would  such  an  exemption  be  valid  as  a  health 
regulation!  Clearly  not.  The  object  and  effect  of  such  an 
exemption  in  such  case,  as  in  this,  would  be  to  defeat  the 
very  intent  of  the  law  itself,  by  an  exception,  not  founded 
upon  considerations  of  health,  destroying  that  generality 
within  the  sphere  of  its  operation  which  would  be  essential 
to  its  effectiveness  as  a  health  regulation.  In  our  opinion, 
therefore,  the  provision  of  the  act  of  1911,  which  seeks  to  ex- 
empt those  persons  who  are  conscientiously  opposed  to  the 
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practice  of  vaecmation  from  the  operation  of  the  law,  other- 
wise general  in  its  terms,  requiring  vaccination  of  persons 
seeking  admission  to  educational  institutions,  is  not  in  the 
nature  of  a  health  regulation ;  and  that,  not  being  so,  it  is  not 
such  a  proviso  as  would  come  within  the  general  police  powers 
with  which  the  legislature  is  invested ;  and  hence  that  it  can- 
not be  availed  of  by  those  seeking  enrollment  in  the  University 
of  California  to  nullify  and  avoid  the  operation  and  effect  of 
the  existing  rule  of  the  authorities  of  the  university  upon 
the  subject  of  vaccination. 

These  views  make  it  unnecessary  in  this  case  to  decide 
whether  the  act  of  1911,  considered  in  its  entirety  and  with 
reference  to  its  effect  upon  other  educational  institutions 
which  do  not  stand  in  the  same  relation  to  it  or  to  the  state 
as  the  University  of  California,  and  which  ai'e  not  before  the 
court,  is  or  is  not  a  general  law. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1198.    Third  Appellate  District.— December  31,  1913.] 

WILLIAM  DURBROW,   Appellant,  v.  J.  P.   CHESLEY, 

Respondent. 

Appeal — Sdbsbquknt  Obdeb  or  Trial  Court  CoNsoLmATiNO  Actions— 
Whether  Abrogates  Appeal. — An  appeal  from  an  order  setting 
aside  a  default  judgment  is  not  abrogated  by  a  subsequent  order 
of  the  trial  court  consolidating  the  action  with  others  pending  in 
such  court. 

Id.— Taking  or  Appeal— Eppect  as  Depriving  Trial  Court  of  Juris- 
diction.— ^After  the  taking  and  perfecting  of  an  appeal  to  the  su- 
preme or  appellate  courts  from  a  judgment  or  an  order  rendered 
or  made  by  the  superior  court,  the  latter  tribunal  loses  jurisdic- 
tion to  make  any  order  or  to  carry  out  any  proceedings  in  the 
action  which  would  have  the  ieflPect  of  vitiating  the  appeal  or  pre- 
venting the  r^ew  of  all  alleged  errors  brought  up  by  a  duly  pre- 
pared and  authenticated  record. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County  vacating  a  default  judgment.    H.  D.  Gregory,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
J.  R.  King,  and  Carleton  Gray,  for  Appellant 
E.  J.  Corkin,  for  Respondent. 

HART,  J. — The  respondent  presents  this  motion  to  dis- 
miss the  appeal  in  thia  action  from  an  order  setting  aside 
and  vacating  a  judgment  entered  upon  the  default  of  said 
respondent  in  failing  to  answer  the  complaint  within  the 
time  required  by  law  after  service  upon  him  of  the  sum- 
mons and  a  copy  of  said  complaint. 

The  notice  of  motion  states  that  the  same  **will  be  made 
upon  aJBBdavit  served  herewith,  and  on  all  the  proceedings 
and  pleadings  iji  this  action." 

The  aflSdavit,  in  substance,  declares  that  several  actions 
relating  to  the  subject  matter  of  the  present  action  were  and 
are  pending  in  the  superior  court  of  Butte  County,  to  wit: 
Action  No.  6435,  wherein  one  Joseph  L.  Wilson  is  the  plaintiff, 
and  one  J.  P.  Chesley  is  the  defendant;  action  No.  6441,  in 
which  one  William  Durbrow  is  the  plaintiff  and  said  J.  P. 
Chesley  is  the  defendant,  and  action  No.  6442,  wherein  said  J. 
P.  Chesley  is  the  plaintiff  and  said  William  Durbrow,  said 
Joseph  L.  Wilson  and  one  B.  F.  Johnson  are  the  defendants ; 
that,  since  the  perfection  of  the  present  appeal,  the  said  su- 
perior court  of  Butte  County  *'has  made  an  order  that  the. 
three  said  actions  be  consolidated  in  one  action'';  that  said 
order  was  made  on  the  twenty-seventh  day  of  October,  1913, 
**and  that  since  the  consolidation  of  said  actions,  this  appeal 
has  no  significance  and  therefore  could  have  no  legal  effect, 
its  purpose  having  been  abrogated  by  the  consolidation." 

There  is  no  merit  in  this  motion. 

In  the  first  place,  it  is  to  be  observed  that  it  does  not  clearly 
appear  from  the  affidavit  that  the  action  involved  in  the 
present  appeal  is  one  of  the  several  actions  which  were  con- 
solidated by  the  order  of  the  court;  but,  assuming  that  this 
action  is  one  of  the  three  so  consolidated,  the  order  of  con- 
solidation could  not  have  the  effect  upon  this  appeal  claimed 
for  it  by  counsel,  for  no  proposition  is  better  settled  than  that 
after  the  taking  and  perfecting  of  an  appeal  to  the  supreme 
or  appellate  courts  from  a  judgment  or  an  order  rendered  or 
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made  by  the  superior  court  in  an  action,  the  latter  tribunal 
loses  jurisdiction  to  make  any  order  or  to  carry  out  any  pro- 
ceedings in  such  action  which  would  have  the  effect  of  vitiat- 
ing the  appeal  or  preventing  the  review  of  all  alleged  errors 
brought  up  by  a  duly  prepared  and  authenticated  record. 
**By  the  appeal  from  the  order  denying  a  new  trial,  the  sub- 
ject matter  of  that  order  was  removed  from  the  superior 
court,  and  while  the  appeal  was  pending  that  •  court  had  no 
jurisdiction  to  change  the  order"  {People  v.  Mayne,  118  Cal. 
516,  [62  Am.  St.  Rep.  256,  50  Pac.  654] ),  or,  it  may  be  added, 
to  make  any  other  order  or  to  do  any  act  in  the  case  mar 
terially  affecting  the  order  appealed  from.  And  so  it  is 
true  of  a  judgment  or  any  appealable  order  from  which  an 
appeal  has  been  taken.  (See  Hayne  on  New  Trial  and  Ap- 
peal, p.  1216,  et  seq.)  As  is  said  by  the  author  of  that  very 
excellent  work:  ** While  the  cause  is  pending  in  the  higher 
court,  the  effect  of  a  perfected  appeal  is  to  preserve  the  rights 
of  the  parties  to  the  controversy  in  the  same  condition  as 
when  the  appeal  was  perfected.  The  status  quo  is  preserved. 
The  fruits  of  the  litigation  are  guaranteed  to  the  successful 
party,  .  .  .  Were  it  otherwise,  few  appeals  would  ever  be 
prosecuted.  The  functions  of  the  appellate  jurisdiction  would 
be  rendered  nugatory ;  for  if  those  fruits  were  subject  to  be 
consumed  by  his  adversary,  pending  the  prosecution  of  his 
appeal,  there  would  be  no  advantage  in  such  prosecution." 
In  other  words  and  in  brief,  the  remedy  by  appeal  cannot  be 
denied  to  an  aggrieved  party  dissatisfied  with  the  judgment 
or  the  order  appealed  from  by  an  act  of  the  trial  court  in  the 
action,  at  the  behest  or  on  the  motion  of  the  respondent,  after 
an  appeal  has  been  taken  and  is  pending. 

No  reason  has  been  disclosed  justifying  an  order  dismissing 
the  appeal,  and  the  motion  to  dismiss  the  same  is,  therefore, 
denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[<Sv.  No.  1197.    Third  Appellate  District.— December  31,  1913.] 

JOSEPH  L.  WILSON,  Appellant,  v.  J.  P.  CHESLEY,  Re- 
spondent. 

Appeal — Tbaksfeb  by  Both  Parties  to  Thiri>  Persons  of  Property 
IN  Litigation — Dismissal  op  Appeal. — Where  an  appeal  is  taken 
from  an  order  vacating  a  default  judgment  in  an  action  of  eject- 
ment, and  thereafter  both  of  the  parties  transfer  their  respectiye 
interests  in  the  propertj  to  a  third  pcfrson,  the  appeal  will  be  dis- 
missed. 

lb. — Costs — Retention  op  Appeal  to  Determine. — ^The  court  will  not 
retain  the  appeal  and  decide  alleged  errors  merelj  for  the  purpose 
of  determining  who  is  to  pay,  and  who  is  entitled  to  receive,  the 
costs  on  appeal,  which  are  alone  in  issue.  But  as  it  appears  from 
the  record  that  the  trial  court  abused  its  discretion  in  making  the 
order  from  which  the  appeal  is  taken,  the  costs  on  appeal  should 
be  shared  equally  between^  the  parties  and  not  aU  placed  on  the 
appellant. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County,  setting  aside  a  default  judgment.  H.  D.  Gregory, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  R.  King,  and  Carleton  Gray,  for  Appellant. 

B.  J.  Corkin,  for  Respondent. 

HART,  J. — This  is  a  motion  to  dismiss  the  appeal  taken  in 
the  above-entitled  cause  from  an  order  setting  aside  the  de- 
fault of  the  defendant  upon  his  failure  to  answer  the  com- 
plaint within  the  time  prescribed  by  law,  and  vacating  the 
judgment  entered  upon  said  default.  The  motion  is  sup- 
ported by  an  affidavit  filed  by  the  defendant  and  recourse  to 
**all  of  the  proceedings  and  pleadings  had  in  this  action." 

The  action  is  in  ejectment,  and  its  purpose  is  to  recover 
from  the  defendant  the  possession  of  certain  real  property, 
situated  in  Butte  County,  and  for  damages  for  the  alleged  un- 
lawful withholding  of  such  possession.  The  controversy 
grows  out  of  a  contract  whereby  the  plaintiflE  agreed  to  sell 
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to  the  defendant  and  the  latter  agreed  to  purchase  said 
property   upon  certain   specified  terms. 

The  affidavit  of  the  defendant,  which  is  not  denied  or  con- 
troverted by  the  plaintiff,  recites  that  *'scon  after  the  appeal 
was  taken,  to  wit,  on  or  about  the  15th  day  of  August,  1913, 
one  B.  F.  Johnson  purchased  from  the  said  JT.  L.  Wilson,  all 
of  his  equity  in  said  property  and  also  purchased  of  this 
affiant  all  of  his  interest  in  said  property,  thereby  merging 
the  title  and  the  said  possession  of  said  land  in  the  said  B.  F. 
Johnson;  that  at  the  time  the  said  B.  F.  Johnson  purchased 
the  two  equities  aforesaid,  it  was  for  the  purpose  of  settling 
this  action,  as  was  stated  to  this  affiant  at  that  time,  and  the 
said  Joseph  L.  Wilson  did  transfer  to  said  B.  F.  Johnson  all 
of  his  right,  title,  and  interest  in  said  land,  together  with  any 
damages  that  he  may  have  sustained,  and  the  said  B.  F.  John- 
son, in  purchasing  the  equity  of  this  affiant,  did  make  it  a 
part  of  the  consideration  that  this  affiant  would  be  released 
fully  and  forever  from  any  damage  or  expense  by  reason  of 
his  withholding  this  property;  that  it  was  the  affiant's  in- 
formation and  belief  that  the  settlement  aforesaid  would  in- 
clude each  and  any  cause  of  action  of  the  aforesaid  action  and 
ejectment  or  of  this  appeal,  and  that  the  said  action  and  this 
appeal  would  be  dismissed  and  forever  satisfied;  that  when 
this  affiant  learned  that  the  said  appeal  had  not  been  dis- 
missed, he  asked  J.  R.  King,  one  of  the  counsel  for  the  plain- 
tiff and  appellant,  why  the  action  had  not  been  dismissed, 
and  the  said  J.  R.  King  advised  him  that  the  reason  the  said 
appeal  had  not  been  dismissed  was  that  the  appellant  desired 
that  the  appeal  be  heard  so  as  to  determine  who  would  pay 
the  costs  of  the  appeal;  that  the  only  right  to  be  adjudicated 
by  a  decision  of  this  court  would  be  the  question  of  costs,  as 
all  other  matters  therein  have  been  settled  and  the  subject 
has  long  ceased  to  exist." 

From  the  uncontroverted  verified  facts  contained  in  the 
foregoing  affidavit,  obviously  no  other  conclusion  is  permis- 
sible than  that  the  parties  to  this  action  have,  since  the  taking 
of  this  appeal,  relinquished  and  transferred  absolutely  to  a 
third  party  their  respective  claims  to  any  right,  title,  or  in- 
terest which  they  may  have  had  in  and  to  the  property  which 
is  the  sole  subject  of  this  litigation;  that  the  full  and  com- 
plete title  to  said  property  has  thereby  been  vested  and 
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merged  in  a  single  individual ;  that  the  parties  to  this  action 
are  no  longer  interested  in  the  result  of  an  adjudication  of 
the  controversy  on  this  appeal,  and  that,  indeed,  by  reason  of 
the  sale  by  both  parties  of  their  respective  asserted  interests 
in  said  property  to  one  and  the  same  party,  in  whom  absolute 
title  thereto  has  merged,  there  is  remaining  to  be  determined 
or  decided  by  this  court,  no  question,  the  decision  of  which 
could  beneficially  or  injuriously  affect  either  of  the  parties. 
In  other  words,  there  is  no  conclusion  which  this  court  could 
announce  on  the  merits  of  the  appeal  which  could  have  any 
effect,  one  way  or  the  other,  on  the  statiis  of  either  of  the 
parties  to  the  action  with  respect  to  the  subject  matter  thereof. 
As  is  said  in  the  case  of  In  re  Blythe,  108  Cal.  124,  127,  [41 
Pac.  33],  **in  principle  it  matters  not  whether  the  relinquish- 
ment of  the  claim  be  voluntary,  as  by  purchase,  abandon- 
ment or  compromise,  or  involuntary,  as  by  final  decree — in 
both  cases  the  interest  of  the  appellant  in  the  controversy  has 
come  definitively  to  an  end,  and  the  decision  on  the  appeal  can- 
not affect  the  result  as  to  the  thing  in  issue  before  the  court." 
And,  as  is  said  in  California  v.  San  Pablo  cfe  Tulare  B,  B.  Co., 
149  U.  S.  308,  [37  L.  Ed.  747,  13  Sup.  Ct.  Rep.  876] :  **The 
court  is  not  empowered  to  decide  moot  questions  or  abstract 
propositions,  or  to  declare  for  the  government  of  future  cases, 
principles  or  rules  of  law  which  cannot  affect  the  result  as  to 
the  thing  in  issue  in  the  case  before  it." 

Nor  will  the  court  retain  the  appeal  and  decide  alleged 
errors  merely  for  the  purpose  of  determining  who  shall  pay, 
and  who  is  entitled  to  receive,  the  costs  on  appeal  which  are 
alone  in  issue.  (Hayne  on  New  Trial  and  Appeal,  p.  1066.) 
The  appellant  in  this  case,  according  to  the  respondent's  affi- 
davit, voluntarily  surrendered  his  right  to  maintain  this 
appeal  by  disposing  of  his  interest  in  the  thing  in  contro- 
vert and  thus  leaving  no  **  contest  involving  the  determina- 
tion of  adversary  rights."  {In  re  Blythe,  108  Cal.  124,  [41 
Pac.  33].)  In  that  case,  speaking  on  this  identical  question, 
the  court  says:  ** Appellant  contends  that  her  rights  to  costs 
following  a  successful  appeal,  even  if  her  right  is  found  to 
be  no  greater  than  this,  gives  her  such  a  substantial  interest 
in  the  controversy  as  must  compel  the  retention  and  deter- 
mination of  the  questions  presented  by  her  appeal.  But  to 
this  we  cannot  accede.    Were  appellant,  for  example,  to  de- 
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dare  that  she  had  surrendered  her  claim  to  respondent,  and 
finally  adjusted  and  disposed  of  the  matter  in  controversy, 
saying  that  it  had  been  agreed  between  them  that  the  appeal 
should  be  pressed  to  a  decision  solely  to  determine  which  of 
the  two  should  bear  the  costs,  it  would  present  a  case  not 
different  in  principle  from  the  present,  and,  the  costs  being 
incidental  to  the  judgment,  the  appeal  would  be  dismissed 
as  no  longer  being  a  contest  involving  the  determination  of 
adversary  rights."  (See,  also,  Nelson  v.  Nelson,  153  Cal. 
205,  [94  Pac.  880] ;  Turner  v.  Markham,  156  Cal.  68,  70,  [103 
Pac.  319].) 

But,  as  to  the  costs  on  appeal,  we  think  that,  under  the 
circumstances  revealed  here,  the  same  should  be  borne  and 
paid  in  an  equal  proportion  by  the  appellant  and  respondent. 
It  is  true  that,  by  disposing  of  his  interest  in  the  subject 
matter  of  the  action  or  **the  thing  in  issue  before  the  court" 
while  the  appeal  was  yet  pending,  the  appellant  in  practical 
effect  abandoned  the  appeal;  still,  while  not  intending  any- 
thing said  here  as  the  expression  of  a  definitive  opinion  upon 
the  merits  of  the  appeal,  which  has  not  been  submitted  for 
decision,  an  examination  of  the  record  on  appeal,  which  has 
been  made  a  part  of  the  record  on  this  motion,  has  convinced 
us  that  there  is  merit  in  the  appeal,  by  which  we  mean  and 
do  not  hesitate  to  say  that  there  is  much  apparent  force  in 
the  contention  of  the  appellant  that  the  trial  court,  upon 
the  record  as  it  is  presented  here,  abused  its  discretion  in  mak- 
ing the  order  from  which  the  appeal  is  taken.  We  are,  there- 
fore, of  the  opinion  that  the  appellant  should  not  be  re- 
quired to  bear  the  whole  of  the  costs  on  appeal,  but,  as  before 
suggested,  that  a  division  of  that  burden  equally  between  both 
parties  would  be  eminently  just  and  equitable. 

The  appeal  is  dismissed,  the  appellant  and  respondent  each 
to  pay  one-half  of  the  costs  on  appeal. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CSv.  No.  142^.    Second  Appellate  District. — ^Januarj  2,  1914.] 

JENNIE  S.  WALKER  et  al.,  Respondents,  v.  THE  CITY 
OF  LOS  ANGELES  (a  Municipal  Corporation),  et  al, 
Appellants. 

MUNICn>AL  CORPOBIATIONS — ASSESSMENT  DiSTEICT— iNDEFmiTE  DESCRIP- 
TION IN  Ordinance  of  Intention. — Where  the  description  of  the 
boundary  linee  of  an  assessment  district,  as  contained  in  the  ordi- 
nance of  intention,  after  a  course  has  benn  traced  to  a  point  on  the 
westerly  line  of  Grand  Ayenue,  proceeds  "thence  easterly  in  a  direct 
line  to  the  most  westerly  comer  of  lot  10  of  Feldhauser's  subdi- 
vision of  blocks  85  and  86,  Ord's  survey,  as  per  map,"  etc.,  and 
it  appears  from  such  map  that  thcfre  are  two  lota  number  10  in 
the  subdivision  in  question,  both  located  in  an  easterly  direction 
from  the  point  on  Grand  Avenue  referred  ito,  the  assessment  is 
void  because  of  the  indefiniteness  and  uncertainty  of  the  descrip- 
tion, although  both  of  such  lots  lie  in  an  easterly  direction  from 
the  point  on  Grand  Avenue. 

Id. — "Easterly"— Interpretation  of  Word— <Jualipyino  Phrases. — 
The  word  "easterly"  in  such  description  is  qualified  by  the  phrase, 
"in  a  direct  line  to  the  most  westerly  corner  of  lot  10,"  and  must 
be  deemed  not  to  indicate  a  true  easterly  course.  The  word 
"easterly,"  when  used  alone,  will  be  construed  to  mean  due  east; 
but  this  is  a  rule  of  necessity,  growing  out  of  the  in-definiteness  of 
the  term,  and  has  no  application  where  other  words  are  used  for 
the  purpose  of  qualifying  its  meaning.  Where  such  is  the  case, 
instead  of  meaning  "due  east,"  it  means  precisely  what  the  qualify- 
ing word  makes  it  mean. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Shenk,  City  Attorney,  Charles  D.  Pillsbury, 
Charles  D.  Houghton,  Deputy  City  Attorneys,  and  W.  A. 
Martin,  for  Appellants. 

Robert  Young,  for  Respondents. 

JAMES,  J. — This  action  was  brought  by  the  owners  of 
certain  real  property,  which  property  was  situated  within 
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an  assessment  district  intended  to  be  created  for  the  pur- 
poses of  proceedings  taken  by  the  city  of  Los  Angeles  through 
its  board  of  public  works.  The  design  of  the  proceedings 
was  to  open  Twelfth  Street  in  said  city  for  a  distance  of 
about  three  blocks.  The  judgment  which  was  rendered  in 
favor  of  plaintiflFs  'determined  that  the  assessments  under 
which  sales  of  plaintiffs  *  properties  were  threatened  to  be 
made,  were  void  by  reason  of  the  fact,  as  found  by  the  trial 
court,  that  the  description  of  the  proposed  assessment  dis- 
trict as  contained  in  the  ordinance  of  intention  was  indefinite 
and  uncertain.  Defendants  appealed  from  the  judgment,  and 
from  an  order  of  the  trial  court  denying  their  motion  for  a 
new  trial. 

In  the  course  of  the  description  of  the  boundary  lines  of 
the  assessment  district  as  contained  in  the  ordinance  of  inten- 
tion, after  a  course  had  been  traced  to  a  point  in  the  westerly 
line  of  Grand  Avenue,  the  ordinance  then  proceeded: 
**  Thence  easterly  in  a  direct  line  to  the  most  westerly  corner 
of  lot  10  of  Peldhauser's  subdivision  of  blocks  85  and  86, 
Ord's  survey,  as  per  map  recorded  in  book  5,  at  page  573,  said 
miscellaneous  records  of  Los  Angeles  County."  The  map 
of  Feldhauser's  subdivision  of  blocks  85  and  86,  as  introduced 
in  evidence,  showed  that  the  lots  of  the  subdivision  in  block 

85  were  numbered  from   1  to   18,   and  the  lots  in  block 

86  were  numbered  in  like  manner.  It  therefore  appeared 
from  the  map  that  there  were  two  lots  No.  10.  in  that  sub- 
division and  that  both  were  located  in  an  easterly  direction 
from  the  point  on  Grand  Avenue  which  was  referred  to  in  the 
ordinance.  It  was  shown  in  evidence  by  the  testimony  of  a 
surveyor  that  a  line  run  due  east  from  the  point  mentioned 
on  the  westerly  side  of  Grand  Avenue  would  intersect  one  of 
the  lots  No.  10,  but  that  it  would  not  intersect  it  at  the  most 
westerly  corner  of  said  lot,  the  point  of  intersection  being 
about  forty  feet  southeasterly  from  said  westerly  comer.  In 
the  case  of  Frait  v.  Woodward,  32  Cal.  219,  [91  Am.  Dec. 
573],  referring  to  terms  of  description  of  boundary  lines  of 
real  property,  it  is  said:  "It  is  tnie,  as  claimed  by  counsel  for 
appellants,  that  the  word  ** easterly"  when  used  alone  will 
be  construed  to  mean  due  east;  but  that  is  a  rule  of  necessity, 
growing  out  of  the  indefiniteness  of  the  term,  and  has  no 
application  where  other  words  are  used  for  the  purpose  of 
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qualifyiDg  its  meaning.  Where  such  is  the  case,  instead  of 
meaning  *due  east/  it  means  precisely  what  the  qualifying 
word  makes  it  mean."  In  this  case,  as  the  word  *' easterly" 
is  qualified  by  the  phrase,  **in  a  direct  line  to  the  most  west- 
erly comer  of  lot  10/'  it  must  be  deemed  not  to  indicate  a 
true  easterly  course.  This  is  so  because  a  line  drawn  due 
east  from  the  point  on  Grand  Avenue  before  mentioned  would 
not  intersect  the  westerly  corner  of  either  of  the  lots  10  in 
the  subdivision  described.  If  it  appeared  that  it  would  inter- 
sect one  of  such  corners  and  not  the  other,  then  it  could  prop- 
erly be  concluded  that  the  comer  which  the  due-east  line  did 
intersect  would  be  the  comer  intended  to  be  described.  It 
then  appears  that  lines  may  be  drawn  in  an  easterly  direction 
from  said  point  on  Grand  Avenue  to  the  westerly  comer  of 
either  of  the  lots  numbered  10  in  the  subdivision  referred  to. 
If,  as  the  defendants  contend,  one  of  these  courses  may  be 
adopted  with  reasonable  certainty  as  to  the  intention  of  the 
board  in  describing  the  district,  which  course  shall  it  be!  It 
is  true  that  a  line  drawn  to  the  westerly  comer  of  the  lot  10 
which  lies  nearest  the  point  on  Grand  Avenue  will  more 
nearly  approximate  a  course  due  east  from  said  point  and  be 
shorter  than  a  line  drawn  from  the  same  point  to  a  similar 
point  in  the  other  lot  10  of  the  subdivision,  and  it  may  be 
argued  that  it  is  more  probable  that  the  board  intended  the 
boundary  to  take  the  course  of  the  shortest  line.  This  reason- 
ing, however,  in  a  proceeding  of  this  kind,  which  is  one  in 
invitum,  in  which  all  of  the  requirements  of  the  law  must  be 
strictly  complied  with,  may  not  be  adopted.  The  description 
as  given  in  the  ordinance  of  intention,  when  applied  to  the 
map  referred  to  therein,  contains  a  patent  ambiguity  which 
may  not  be  removed  by  resort  to  parol  evidence.  {Brcmdon 
V.  Leddy,  67  Cal.  43,  [7  Pac.  33] ;  Cadwalader  v.  Nash,  73  Cal. 
43,  [14  Pac.  385].)  A  patent  ambiguity  appearing  in  the 
description  of  the  intended  assessment  district,  that  descrip- 
tion was  rendered  uncertain  and  indefinite,  and  was  so  cor- 
rectly determined  to  be  by  the  trial  court.  It  follows  that 
the  assessments  contemplated  to  be  made  under  the  proceed- 
ings were  void  and  of  no  effect. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  319.    Secoiid  Appellate  District—January  2,  1914.] 

In  the  Matter  of  the  Application  of  RICHARD  WATTS 
BURNER,  a  Minor,  for  a  Writ  of  Habeas  Corpus. 

Juvenile  Oourt — Oommttment  op  Dependent  Minor — Absence  of 
JuBiSDicnoN — Habeas  CJorpus. — Where  a  petition,  praying  that  a 
minor  be  taken  into  custody  as  a  dependcmt  child,  fails  to  state 
any  of  the  facts  required  by  statute  to  constitute  the  child  a  de- 
pendent, an  order  of  the  juvenile  oourt  comitting  him  to  the  custody 
of  the  probation  ofi^r  is  without  jurisdiction  and  the  child  will 
be  released  on  habea*  oorpiu., 

APPLICATION  for  a  Writ  of  Habeas  Corpus  on  behalf 
of  minor  in  custody  under  an  order  of  the  juvenile  court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

So  Eelle  &  Cruickshank,  for  Petitioner. 

Shreve  &  Shreve,  for  Respondents. 

THE  COURT.— The  petitioner,  the  father  of  Richard  Watts 
Burner,  applied  for  this  writ  on  the  ground  that  the  respond- 
ents, the  judge  of  the  superior  court  of  San  Diego  County, 
sitting  as  judge  of  the  juvenile  court,  and  the  probation 
oflBcer  of  the  juvenile  court,  were  detaining  said  minor  child 
and  restraining  him  of  his  liberty  without  any  right  or  au- 
thority so  to  do.  The  return  shovra  that  said  child  is  in  the 
custody  of  the  probation  oflBcer  by  virtue  of  a  commitment 
issued  out  of  said  juvenile  court  which  is  based  upon  a  peti- 
tion praying  that  said  child  be  taken  into  custody  as  a  depend- 
ent child.  No  facts  such  as  are  required  by  the  statute  to 
constitute  said  child  a  dependent  child  are  stated  in  the 
petition.  The  order  was  made  without  jurisdiction,  and  said 
Richard  Watts  Burner  is  hereby  ordered  to  be  discharged 
from  the  custody  of  such  probation  oflScer. 
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[Civ.  No.  1267.    First  Appellate  District.— January  6,  1914.] 

WARATAH  OIL  COMPANY  (a  Corporation),  Respondent, 
V.  REWARD  OIL  COMPANY  (a  Corporation),  Appel- 
lant. 

Specifio  Pertormancb— Contract  to  Purchasb  Oil  Land — PossiBiii- 
ITT  OF  Sale  not  a  Defense. — The  vendor  of  oil  land  will  not  be 
denied  specific  performance  of  the  contract  of  purchase  merely 
because  the  property  may  be  sold  on  the  market  for  the  contract 
priee. 

Id, — ^Valtjb  of  Land — Market  Value  as  Test. — The  proper  test  of 
the  value  of  the  land  in  such  action  is  its  market  value. 

Beformation  of  Contract — Mutual  Mistake  in  Omittino  Date. — 
Where  the  court  in  an  action  wherein  one  of  the  counts  in  the 
complaint  is  to  have  a  contract  for  the  purchase  and  sale  of 
oil  land  reformed  so  aa  to  insert  the  date  thereof,  finds  that  the 
failure  to  insert  the  date  in  the  contract  was  a  mutual  mistake  of 
the  pckrties,  the  result  of  inadvertence  and  'Hinconecious  forgetful- 
ness,"  the  court  is  not  only  warranted  but  compelled  to  decree 
reformation. 

Corporation — Sale  of  Entire  Assets — Ratification  of  Transac- 
tion.— A  contract  to  sell  all  the  assets  of  a  corporation  cannot  be 
repudiated  on  the  ground  that  the  delegation  of  authority  to  the 
president  and  secretary  of  the  company  to  make  the  sale  was  void, 
if  thereafter  both  parties  assume  and  act  upon  the  contract  as 
though  its  validity  were  without  question,  and  the  directors  pass 
a  resolution  expressly  ratifying  the  sale  and  tender  a  deed  of  the 
property  to  the  purchaser. 

Id. — Ratification  of  Contract — Consent  or  Repudiation. — ^Such  con- 
tract may  be  ratified  by  the  corporation  without  the  consent  of  the 
purchaser,  and  before  he  repudiates  it. 

D). — Special  Directors'  Meeting — Notice — Speciftino  Object  of 
Meeting. — A  notice  of  a  special  meeting  of  directors  need  not 
specify  the  object  of  the  meeting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  H.  Breeze,  for  Appellant 

A.  L.  Weily  for  Respondent 
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KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  forty-three  thousand 
two  hundred  dollars,  reforming  the  contract  upon  which  the 
recovery  was  had  as  prayed  for  by  the  plaintiff,  and  denying 
the  defendant  the  relief  asked  in  its  cross-complaint;  and 
comes  here  upon  a  bill  of  exceptions. 

The  action  is  based  upon  a  contract  that  was  made  by  the 
parties  in  November,  1909,  for  the  purchase  and  sale  of  cer- 
tain land  in  Coalinga,  Fresno  County,  supposed  to  contain 
oil.  It  was  agreed  that  the  defendant  would  purchase  the 
land  from  the  plaintiff  for  one  thousand  eight  hundred  dollars 
per  acre;  one  quarter  of  the  purchase  price  was  to  be  paid 
down,  and  the  other  three  quarters  were,  by  the  terms  of  the 
contract,  to  be  paid  respectively  six,  ten,  and  fourteen  months 
from  the  date  thereof. 

Defendant  paid  the  first  and  second  installments,  but  re- 
fused to  pay  the  third  and  fourth,  amounting  to  forty-three 
thousand  two  hundred  dollars.  Demand  was  made  for  the 
payment  of  these  installments,  and  a  deed  to  the  property 
was  duly  tendered  tte  defendant,  but  defendant  declined  to 
accept  the  deed  or  to  pay  the  amount  demanded. 

The  contract  was  not  dated,  although  the  provisions  relat- 
ing to  the  deferred  payments  therein  provided  for  assume  that 
it  was. 

Under  the  terms  of  the  contract,  defendant  was  entitled  to 
take  possession  of  the  property,  but  never  did  so. 

The  complaint  is  in  two  counts,  one  to  recover  the  aforesaid 
sum  of  forty-three  thousand  two  hundred  dollars,  and  interest ; 
and  the  other  to  reform  the  contract  so  as  to  insert  the  date 
thereof,  which  is  alleged  to  have  been  inadvertently  omitted. 
Defendant,  in  addition  to  answering,  filed  a  cross-complaint, 
by  which  it  sought  the  return  of  the  money  paid  by  it,  upon 
the  ground  that  there  was  a  total  lack  of  consideration  for 
the  making  of  the  contract  upon  its  part,  and  also  that  the 
plaintiff  had  never  been  bound  by  the  contract  for  the  reason 
that  its  officers  who  signed  it  on  behalf  of  the  company  were 
not  authorized  so  to  do. 

Three  of  defendant's  points  are  based  upon  the  theory  that 
the  action  is  exclusively  one  for  specific  performance  of  the 
contract.  Plaintiff,  on  the  other  hand,  in  answer  to  these 
points  asserts  that  it  has  stated  in  the  complaint  the  facts  of 
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the  case,  and  that  while  under  them  the  action  may  be  treated 
as  one  for  specific  performance  of  the  contract,  nevertheless, 
as  it  is  only  seeking  to  recover  the  amount  due  to  it  by  the 
terms  of  the  contract,  it  is  a  mere  action  of  debt. 

If  plaintiff  is  right  in  this  regard,  these  three  points  urged 
by  defendant  need  not  be  considered.  But  defendant  con- 
tends that,  it  never  having  taken  possession  of  the  property, 
the  action  cannot  be  regarded  as  one  in  debt;  for  to  so  con- 
sider it  would,  if  the  plaintiff  recovered,  permit  it  to  retain 
possession  of  the  property  and  to  recover  also  the  purchase 
price.  In  other  words,  that  the  instrumentalities  of  the  law, 
as  distinguished  from  equity,  are  powerless  to  afiford  com- 
plete relief. 

This  proposition  seems  not  to  have  been  squarely  decided 
in  this  state ;  and  as  the  exigencies  of  this  case  do  not  require 
decision  of  this  point,  it  will  be  needless  for  us  to  discuss 
it.  Regarding  the  action,  therefore,  as  one  for  specific  per- 
formance, we  pass  to  a  consideration  of  defendant's  points. 
They  are: 

1.  That  the  land  sold  by  plaintiff  to  defendant  was  wholly 
ruined  by  percolating  water  at  the  time  the  contract  was 
made,  or  that  ruin  from  such  cause  is  impending;  that  there- 
fore there  is  either  a  total  lack  of  consideration,  or  such  a 
serious  diminution  in  value  as  will  render  the  contract  unen- 
forceable in  equity. 

2.  The  plaintiff  proved  that,  not  only  at  the  time  the  con- 
tract was  made,  but  at  the  time  the  suit  was  commenced  and 
also  at  the  time  of  the  trial,  the  land  was  worth  the  contract 
price,  and  that  consequently  the  enforcement  of  the  contract 
by  a  court  of  equity  will  not  benefit  the  plaintiff,  but  on  the 
other  hand  will  annoy  and  harass  the  defendant — ^in  which 
event  specific  performance,  being  a  matter  not  of  right  but 
of  discretion,  should  be  denied. 

3.  This  point  is  based  upon  the  theory  that  the  plaintiff 
proved  only  the  market  value  of  the  land,  and  that  in  cases  of 
undeveloped  mines  or  oil  land,  the  intrinsic  value  must  be 
shown ;  that  plaintiff  did  not  show  it,  and  therefore  it  has  not 
proved  adequacy  of  consideration,  and  cannot  be  granted  the 
relief  sought. 

Taking  up  these  points  in  their  order — it  is  suflRcient  to  say 
as  to  the  first  point  that  while  a  portion  of  the  testimony  of 
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one  of  the  witnesses  might  be  construed  as  sustaining  the 
contention  of  the  defendant,  it  is  clear  that  the  rest  of  his 
testimony,  as  well  as  the  testimony  of  all  the  other  witnesses, 
is  to  the  eflPect  that  the  land  in  the 'oil  market,  from  the  date 
of  the  making  of  the  contract  down  to  the  time  of  the  trial, 
covering  a  period  of  more  than  two  years,  was  amply  worth 
the  contract  price. 

In  making  the  second  point  it  would  seem  that  counsel  for 
defendant  is  inconsistent,  for  in  urging  the  first  point  he 
insists  that  the  land  is  worthless,  or  will  be  in  the  near  future, 
and  that  consequently  there  is  such  a  failure  of  considera- 
tion as  will  make  the  contract  unenforceable ;  while  in  urging 
this  point  he  is  forced  to  admit  that  there  is  testimony  in  the 
record  tending  to  show  that  the  land  is  worth  all  the  defend- 
ant agreed  to  pay  for  it.  However,  there  is  no  merit  in  the 
position.  This  is  not  a  case  where  the  defendant  could  be  in- 
jured and  no  benefit  be  derived  by  plaintiff;  and  there  is  no 
citation  of  authority,  nor  can  there  be,  to  sustain  the  theory 
that  merely  because  the  land  may  be  sold  on  the  market  for 
the  contract  price,  plaintiff  will  be  denied  specific  enforce- 
ment If  there  were  any  force  in  this  attitude  there  would  be 
no  such  action  as  specific  performance  by  the  vendor  of  real 
property,  for  if  the  consideration  were  adequate  there  could 
be  no  recovery,  nor  could  there  be  any  recovery  under  the 
code  in  case  it  were  inadequate. 

As  to  the  third  point,  it  is  suflScient  to  say  that  the  market 
value  was  the  proper  test  of  value  of  the  land.  {San  Diego 
Lcmd  Co.  V.  Neale,  78  Cal.  63,  [3  L.  R.  A.  83,  20  Pac.  372] ; 
Areata  etc.  R.  B.  Co.  v.  Murphy,  71  Cal.  122,  [11  Pac.  881] ; 
Jacksonville  &  8.  E.  R.  R.  v.  Walsh,  106  HI.  253 ;  Dupuis  v. 
Chicago  &  N.  W,  By.,  115  111.  97,  [3  N.  E.  720] ;  Little  Rock, 
J.  Ry.  V.  Woofruff,  49  Ark.  381,  [4  Am.  St.  Rep.  51,  5  S.  W. 
792] ;  Low  V.  Railroad  Co.,  63  N.  H.  558,  [3  Atl.  739] ;  Sea/rle 
V.  LackoAvawna  R.  R.,  33  Pa.  St.  57.)  But  even  if  this  were 
not  true,  and  plaintiff  was  required,  as  claimed,  to  show 
the  intrinsic  value,  still  there  would  be  no  merit  in  defend- 
ant's contention,  for  as  a  matter  of  fact  there  is  evidence  in 
the  record  to  support  the  finding  on  this  theory  also. 

Through  an  oversight  the  parties  neglected  to  date  the  con- 
tract; and  the  defendant  contends  that  the  court  committed 
error  in  permitting  the  contract  to  be  reformed  on  the  show- 

28  Ofti.  App. — 41 
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ing  made,  by  inserting  the  date  on  which  it  was  executed. 
The  contract  was  made  and  entered  into  on  the  thirteenth 
day  of  November,  but  defendant,  if  we  follow  his  argument, 
asserts  that  the  parties  merely  neglected  to  agree  upon  a  date, 
and  that  it  is  only  when  parties  have  actually  agreed  in  their 
oral  negotiations  upon  the  date  when  a  contract  shall  take 
effect,  or  upon  other  essential  features  thereof  which  have 
been  omitted  from  the  written  contract,  that  it  will  be  re- 
formed; that  to  reform  a  contract  when  the  parties  have 
failed  to  address  their  minds  to  the  omitted  provision  would 
be  in  effect  to  make  a  contract  for  the  parties,  which  of 
course  is  outside  of  the  province  of  courts. 

The  evidence  abundantly  shows — and  the  court  goes  no 
further  than  to  find — ^that  the  contract  was  in  fact  made  on. 
the  thirteenth  day  of  November,  1909,  and  intended  to  bear 
that  date.  It  is  clear  that  the  failure  to  insert  the  date  in 
the  contract  was  a  mutual  mistake,  the  result  of  inadvertence 
and  ** unconscious  forgetfulness''  (Civ.  Code,  sec.  1577), 
under  which  circumstances  the  trial  court  was  not  only  war- 
ranted but  compelled  to  decree  reformation.  (House  v.  Ifc- 
MuUen,  9  Cal.  App.  664,  [100  Pac.  344] ;  Los  Angeles  v.  New 
Liverpool  Sdlt  Co.,  150  Cal.  21,  27;  [87  Pac.  1029] ;  Owsley 
V.  Matson,  156  Cal.  401,  [104  Pac.  983]  j  24  Am.  &  Eng. 
Ency.  of  Law,  648.) 

The  resolution  of  the  board  of  directors  of  the  plaintiff 
authorized  its  president  and  secretary  to  enter  into  a  con- 
tract for  the  sale  of  the  property  here  involved  to  the  de- 
fendant, and  bestowed  upon  them  the  discretion  of  fixing  the 
terms  and  conditions  thereof.  The  sale  of  the  property  em- 
braced all  the  assets  of  the  company;  and  it  is  the  conten- 
tion of  the  defendant  that  the  board  of  directors  thus  dele- 
gated to  the  officers  named  '*the  exercise  of  fundamental  and 
basic  powers  outside  of  the  ordinary  course  of  business  of 
the  corporation,  which  involved  the  emplo)anent  of  discre- 
tion"; that  therefore  the  attempted  delegation  of  authority 
was  void,  as  also  the  acts  of  the  president  and  secretary  done 
by  virtue  thereof;  and  moreover  that  nothing  done  by  the 
parties  thereafter  could  or  did  remedy  this  defect  in  the 
transaction. 

Assuming,  without  deciding,  that  this  was  a  void  delegation 
of  power,  still  we  have  no  doubt  that  the  contract  was  sub- 
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sequently  ratified  by  the  corporation.  It  is  not  disputed  that 
the  resolution  prior  to  its  adoption  was  submitted  to  and 
approved  by  the  attorney  for  the  defendant,  and  that  up  to 
the  time  of  the  commencement  of  the  suit  both  parties  as- 
sumed and  acted  under  the  contract  as  though  its  validity 
was  without  question.  Nor  is  it  denied  that  the  contract  was 
signed  by  the  president  and  secretary  at  a  directors'  and 
stockholders'  meeting  in  the  presence  of  the  directors.  More- 
over, just  before  filing  this  suit  the  board  of  directors  of  the 
plaintiff  passed  a  resolution  expressly  ratifying  the  sale,  and 
caused  a  tender  of  a  deed  to  the  property  to  be  made  to  the 
defendant.  Later  and  after  suit  had  been  commenced  the 
defendant  attempted  to  rescind  the  contract,  and  demanded 
the  return  of  the  installments  previously  paid.  We  think 
this  repudiation  of  the  contract  by  the  defendant  came  too 
late.  We  cannot  subscribe  to  the  doctrine  relied  upon  by 
the  defendant — and  which  finds  support  in  a  few  cases — ^that 
there  could  be  no  ratification  of  the  agreement  by  one  of  the 
parties  without  the  consent  of  the  other.  Perhaps  it  is  true 
that  if  the  defendant  had  rescinded  the  contract  before  it 
was  ratified,  the  defendant  would  be  free  from  its  obligSr 
tionSy  but  it  did  not  do  so.  The  weight  of  authority  and 
the  cases  in  this  state  hold  that  the  act  of  an  unauthorized 
agent  may  be  ratified  before  the  other  party  to  the  contract 
repudiates  it  (31  Cyc,  1291;  Huffcut  on  Agency,  p.  53; 
Salfield  V.  Sutter,  94  Cal.  546,  [29  Pac.  1105] ;  8<m  Francisco 
Clearing  House  v.  MacDonald,  18  Cal.  App.  212,  [122  Pac. 
964].) 

The  notices  of  the  special  meetings  of  the  board  of  directors 
of  November  13,  1909,  and  January  14,  1911,  did  not  state 
the  object  .of  the  meetings ;  but  the  position  of  the  defendant 
that  the  meetings  were  not  valid  on  this  account  cannot  be 
maintained,  for  it  **  appears  to  be  the  settled  law  of  this 
state  that  a  notice  of  a  special  meeting  need  not  specify  the 
object  of  the  meeting."  {Seal  of  Oold  Mining  Co,  v.  Slater, 
161  Cal.  621,  [120  Pac.  15] ;  Bell  v.  Standard  Quicksilver  Co., 
146  Cal.  699,  705,  [81  Pac.  17] ;  Granger  v.  Original  Empire 
M,  &  M.  Co.,  59  Cal.  678.) 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Eichards,  J.,  coacorred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  5,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  6,  1914. 


[Civ.  No.  1422.    Second  Appellate  District.-nJamiary  6,  1914.] 

DORAN,  BROUSE  &  PRICE  (a  Corporation),  Respondent, 
V.  BUNKER  HILL  OIL  MINING  COMPANY  (a  Cor- 
poration), Appellant. 

Escrow — ^What  Constitutes — Delivebt  of  Dkeds  to  Bank  to  Awapp 
Dectsion  of  CJourt. — Where  two  paxtieB  deliver  three  deeds  to  a 
bank,  the  plaintiff  delivering  two  and  the  defendant  one  of  them, 
under  an.  agreement  that  the  plaintiff,  thirtj  daje  after  notiee  of 
the  affirmance  of  a  certain  decision  by  the  supreme  court  and  upon 
delivery  to  him  of  the  third  deed  with  certificate  of  title,  will  pay 
one  thousand  dollars  to  the  bank  on  the  defendant's  account,  and 
that  the  bank  will  then  deliver  his  two  deeds  to  the  defendant,  and 
that  in  case  of  default  by  the  plaintiff  the  bank  will,  on.  demand, 
deliver  the  three  deeds  to  the  defendant,  but  that  in  case  the  su- 
preme court  reverses  the  decision  in  question  the  bank  will  return 
the  deeds  to  the  respective  parties,  the  transaction  constitutes  a 
delivery  to  the  bank  in  escrow. 

Id. — Unauthorized  Withdrawal  of  Deeds — Delivery  upon  False 
Bepresentations. — In  such  case  the  defendant  has  no  right  to 
withdraw  any  of  the  deeds  before  the  expiration  of  the  time  fixed 
for  the  happening  of  the  event,  or  the  performance  of  the  condi- 
tion upon  which  they  are  to  be  delivered;  and  if  by  means  of  false 
representations  he  obtains  possession  of  the  plaintiff's  deeds  and 
withdraws  them  from  the  depositary,  there  is  no  valid  delivery  to 
him  and  he  will  be  deemed  to  bold  them  and  the  property  in  trust 
for  the  plaintiff. 

Id. — Trust — Action  'fo  Enforos — Sufficiency  of  Complaint. — The 
complaint,  in  an  action  involving  such  transaction,  which  alleges 
such  agreement  and  escrow,  as  weU  as  the  defendant's  acts  in  wrong- 
fully obtaining  possession  of  the  deeds,  and  prays  that  it  be  de- 
clared that  the  deeds  and  property  are  held  by  the  defendant  in 
trust  for  the  plaintiff,  as  shown  by  the  escrow  agreement^  is  good 
as  against  general  demurrer. 
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Id. — Intkbpbxtation  op  Escrow  Agbxemsnt — Dblivbry  of  Deeds — 
TiTLB  OF  Defendant. — It  appears  from  the  language  of  such  escrow 
agreemeat  that  it  was  the  intention  of  the  parties  that,  while  the 
defendant  could  not  enforce  specific  performanee  of  the  contract 
hj  compcflling  the  plaintiff  to  pay  the  ten  thousand  dollars  without 
ft  title  based  upon  a  patent,  he  could,  upon  the  decision  referred  to 
in  his  favor  being  affirmed  bj  the  supreme  court,  without  showing 
title  in  fee  vested  in  him,  insist  that  the  plaintiff  should  accept 
the  deed  as  eon^veying  such  title  as  the  defendant  possessed  and 
pay  therefor  the  sum  of  ten  thousand  dollars,  or,  in  the  event  of 
his  failure  so  to  do,  insist  upon  his  right  to  have  the  deeds  held 
by  the  bank  delivered  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  refusing  a  new  trial.  Paul  W. 
Bennetty  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Beaidey,  and  Flint,  Gray  &  Barker,  for  Appellant. 

Byron  Waters,  George  L.  Sanders,  and  Albert  E.  Dunning, 
for  Respondent. 

SHAW,  J. — Action  to  enforce  an  alleged  trust.  Judgment 
went  for  plaintiflf,  from  which,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  prosecutes  this  appeal  on  a 
bill  of  exceptions. 

Appellant  insists  that  the  court  erred  in  overruling  its 
general  demurrer  interposed  to  the  complaint,  which,  in  sub- 
stance, discloses  the  following  facts:  Both  defendant  and 
plaintiff  were  corporations.  On  August  28,  1903,  they  en- 
tered into  an  agreement  as  follows: 

**  Instructions  to  the  Crocker- Woolworth  National  Bank  of 
San  Francisco. 

"Herewith  we  beg  to  hand  you  quitclaim  deed  from  E.  A. 
Doran,  A.  C.  Brouse  and  Burton  E.  Green  to  the  Bunker 
Hill  Oil  Mining  Company,  dated  August  28,  1903,  herein- 
after referred  to  as  deed  No.  1. 

**A  quitclaim  deed  from  Moran,  Brouse  &  Price,  incor- 
porated, to  the  Bunker  Hill  Oil  Mining  Company,  dated 
August  28,  A.  D.  1903,  hereinafter  referred  to  as  deed  No.  2, 
and 
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**A  deed  from  the  Bunker  Hill  Oil  Mining  Company  to 
Doran,  Brouse  &  Price,  incorporated,  hereinafter  referred  to 
as  deed  No.  3. 

*'A11  of  the  above  deeds  cover  the  northwest  quarter  (N.W. 
%)  of  the  southwest  quarter  (S.W.  ^)  of  section  twenty 
(20),  township  twenty-eight  (28)  south,  range  twenty-eight 
(28)  east,  M.  D.  B.  &  M.,  situate  in  Kern  County,  Califor- 
nia, and  are  delivered  by  the  parties  to  said  deeds  to  the 
Crocker- Woolworth  National  Bank  (hereinafter  designated 
as  the  bank)  in  escrow,  subject  to  the  following  terms,  con- 
ditions and  instructions: 

''Whereas,  there  is  a  certain  suit  or  action  pending  in  the 
superior  court  of  Kern  County,  state  of  California,  entitled 
'Bunker  Hill  Oil  Mining  Company,  plain tiflP,  vs.  W.  M.  Claj* 
et  al.,  defendants,'  affecting  the  title  to  the  real  estate  here- 
inabove particularly  described ; 

"Now,  if  the  supreme  court  of  the  state  of  California 
should  by  final  judgment  afSrm  the  decision  already  rendered 
by  the  superior  court  of  Kern  County,  in  favor  of  the  Bunker 
Hill  Oil  Mining  Company, 

"(1)  It  is  hereby  mutually  agreed,  that  Doran,  Brouse  & 
Price  will,  within  thirty  days  after  notice  in  writing  shall 
have  been  served  on  said  Doran,  Brouse  &  Price  that  the 
supreme  court  of  the  state  of  California  shall  have  affirmed 
the  decision  by  final  judgment,  upon  the  delivery  to  them  of 
deed  No.  3  and  certificate  of  title  showing  the  title  of  the 
property  to  be  vested  in  the  Bunker  Hill  Oil  Mining  Com- 
pany free  and  clear  of  all  encumbrances,  pay  to  the  bank, 
on  account  of  the  Bunker  Hill  Oil  Mining  Company,  the 
sum  of  ten  thousand  dollars  ($10,000)  in  United  States  gold 
coin,  said  sum  representing  the  purchase  price  of  the  above 
described  real  estate. 

'*  (2)  In  the  event  of  the  decision  of  the  supreme  court  be- 
ing in  favor  of  the  Bunker  Hill  Oil  Mining  Company,  and  in 
the  event  of  Doran,  Brouse  &  Price  having  paid  the  ten 
thousand  dollars,  as  above  specified,  the  bank  will  deliver  to 
the  Bunker  Hill  Oil  Mining  Company  deeds  designated  as 
Nos.  1  and  2,  and  to  Doran,  Brouse  &  Price  deed  No.  3,  to- 
gether with  certificate  of  title  above  referred  to. 

"(3)  In  the  event  that  the  said  Doran,  Brouse  &  Price 
shall  fail  or  neglect  within  thirty  days  after  notice  in  writ- 
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ing  shall  be  served  on  Doran,  Brouse  &  Price  that  the  su- 
preme court  of  the  state  of  California  shall  have  affirmed  the 
decision  of  the  superior  court  of  Kern  County,  state  of  Cali- 
fornia, in  favor  of  the  Bunker  Hill  Oil  Mining  Company,  the 
plaintiff  in  the  above  mentioned  suit,  to  pay  or  deposit  with 
the  bank  the  sum  of  ten  thousand  dollars  ($10,000)  in 
United  States  gold  coin  in  full  payment  of  the  purchase 
price  of  the  real  estate  hereinabove  described,  then  and  in 
that  event  said  bank  will  deliver  to  the  Bunker  Hill  Oil  Min- 
ing Company,  its  successors  or  assigns,  on  demand,  all  three 
deeds  designated  above  as  Nos.  1,  2,  and  3. 

'*In  the  event  that  the  supreme  court  of  the  state  of  Cali- 
fornia shall  reverse  the  decision  of  the  superior  court  of  Kern 
County,  state  of  California,  in  favor  of  the  Bunker  Hill  Oil 
Mining  Company,  the  plaintiff  in  the  above  mentioned  suit, 
the  bank  will  then  return  deed  No.  1  to  Doran,  Brouse  and 
Green,  deed  No.  2  to  Doran,  Brouse  &  Price  and  deed  No.  3 
to  the  Bunker  Hill  Oil  Mining  Company,  or  the  heirs,  suc- 
cessors or  assigns  of  any  of  the  above  mentioned  parties. 

**Dated  San  Francisco,  Aug.  28,  A.  D.  1903. 

"BuNKEB  HhjL  Oil  Mining  Company. 
''By  J.  W.  Wright,  Pres. 
"Lany,  Sec. 
**Doban,  Brouse  &  Price  (Inc.). 
*'By  Doran,  Pres. 
''Price,  Sec.'' 
And  on  said  date  deposited  the  deeds  described  in  the  agree- 
ment with  a  bank  to  be  held  by  it  and  delivered  pursuant 
to  the  terms  thereof.    On  September   1,   1908,   defendant 
served  upon  the  plaintiff  notice  of  the  affirmance  of  the 
judgment,   and  stating  that  unless  plaintiff  paid  the   ten 
thousand  dollars  within  thirty  days  defendant  would  apply 
to  the  bank  for  a  delivery  of  the  deeds.    On  September  25, 
1908,  defendant,  for  the  purpose  of  defrauding  plaintiff,  by 
means  of  representations  made  to  the  bank,  to  the  effect  that 
plaintiff  and  defendant  had  agreed  that  the  bank  should 
deliver  the  deeds  to  defendant,  and  that  plaintiff  had  re- 
linquished all  right  or  claim  thereto,  induced  the  bank  to 
deliver  to  it  the  said  deeds  so  deposited  under  the  terms  of 
said  agreement;  that  such  representations  were  false  and 
untrue ;  that  defendant  does  not  now  and  never  has  held  title 
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in  fee  to  the  lands  described  in  said  agreement  and  deeds, 
and  it  is  not  now  and  never  has  been  able  to  deliver  a  clear 
title  to  said  property;  that  defendant  retains  said  deeds  with 
the  intent  to  defraud  plaintiff,  but  in  trust  for  it.  The 
prayer  of  the  complaint  is  that  it  be  declared  that  the  deeds 
are  held  by  defendant  in  trust  for  and  on  behalf  of  plain- 
tiff, and  that  defendant  hold  such  title  as  it  has  in  the  prop- 
erty in  trust  for  the  use  and  benefit  of  this  plaintiff  to  the 
extent  of  its  interest  therein,  as  shown  by  and  in  accordance 
with  the  escrow  agreement  hereinbefore  set  forth,  and  for 
general  relief. 

The  transaction  set  forth  constituted  a  delivery  to  the  bank 
in  escrow.  {Cannon  v.  Handley,  72  Cal.  133,  [13  Pac.  315] ; 
McDonald  v.  Huff,  77  Cal.  279,  [19  Pac.  499].)  As  appears 
by  the  paragraph  of  the  agreement  designated  **3,'*  defend- 
ant was  entitled  to  a  delivery  of  the  deeds  only  in  the  event 
that  plaintiff  should  fail  or  neglect,  within  thirty  days  after 
service  upon  it  of  the  notice  in  writing  therein  prescribed, 
to  pay  or  deposit  with  the  bank  ten  thousand  dollars.  Not- 
withstanding this  fact,  defendant  upon  serving  the  notice 
of  September  1,  1908,  by  means  of  false  representations, 
obtained  possession  of  the  deeds  and  withdrew  them  from  the 
depositary  of  September  25,  1908.  Defendant  had  no  right 
to  withdraw  from  the  depositary  its  own  deed,  much  less  the 
quitclaim  deeds  designated  in  the  agreement  as  Nos.  1  and  2, 
before  the  expiration  of  the  time  fixed  for  the  happening  of 
the  event,  or  performance  of  the  condition  upon  which  they 
were  to  be  delivered.  {McDonald  v.  Huff,  77  Cal.  279,  [19 
Pac.  499] ;  Orove  v.  Jennings,  46  Kan.  366,  [26  Pac.  738] ; 
11  Ency.  of  Law,  p.  344.)  If  it  is  conceded  that  since  deed 
No.  3  from  defendant  to  plaintiff  was  never  delivered  to  the 
latter,  by  reason  of  which  fact  defendant  was  never  divested 
of  its  title  to  the  land,  and  hence  as  to  the  interest  therein 
described  no  trust  could  arise  in  plaintiff's  favor,  it  is 
equally  clear  that  there  was  no  valid  delivery  of  deeds  Nos. 
1  and  2,  which  purported  to  convey  to  defendant  the  interest 
of  plaintiff  in  the  land;  hence  defendant,  at  least  as  to  such 
interest,  would  be  deemed  to  hold  the  same  in  trust  for  plain- 
tiff.  For  the  injury  thus  sustained,  as  shown  by  the  com- 
plaint, plaintiff  was  entitled  to  appropriate  relief.    The  court 
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did  not  err  in  overruling  the  general  demurrer  interposed  to 
the  complaint. 

By  its  answer,  containing  much  unnecessary  matter  that 
should  be  disregarded  as  surplusage,  defendant,  among  other 
things,  admitted  the  execution  of  the  agreement,  deposit  of 
the  deeds  in  escrow,  and  the  giving  of  the  notice  of  Septem- 
ber, 1.  1908,  as  stated  in  the  complaint,  and  alleged  that  at 
the  time  of  entering  into  the  agreement  defendant  was  in 
possession  of  the  lands,  which  were  a  part  of  the  public 
domain,  under  a  mineral  entry  as  oil  lands,  which  fact  was 
known  to  plaintiff;  that  a  judgment  had  been  entered  in 
defendant's  favor  by  the  superior  court  of  Kern  County  in 
an  action  brought  by  one  Clark  against  defendant  to  deter- 
mine conflicting  rights  to  such  lands,  from  which  judgment 
Clark  had  appealed  to  the  supreme  court;  that  prior  to  No- 
vember 5,  1904,  defendant  procured  a  dismissal  of  the  judg- 
ment so  entered  in  defendant's  favor  and  from  which  Clark 
had  appealed ;  that  on  November  5,  1904,  defendant  caused  to 
be  served  upon  plaintiff  a  copy  of  the  rermttitur  issued  out 
of  the  supreme  court  showing  the  dismissal  of  said  appeal, 
whereby  plaintiff  was  notified  of  the  final  determination  of 
said  action  in  favor  of  defendant,  a  copy  of  which  remittitur, 
together  with  an  affidavit  showing  service  thereof  upon  plain- 
tiff on  November  5,  1904,  was,  on  the  eighth  day  of  Decem- 
ber, 1904,  served  upon  said  bank  as  escrow-holder ;  that  plain- 
tiff did  not  within  thirty  days  after  the  service  of  such  notice, 
or  at  any  other  time,  pay  to  said  bank  the  sum  of  ten  thou- 
sand dollars  provided  to  be  paid  under  the  terms  of  said 
agreement;  that  at  the  time  of  depositing  the  deeds  and 
agreement  in  escrow  with  the  bank  there  was  indorsed  upon 
the  envelope  wherein  the  same  were  inclosed,  and  signed  by 
both  plaintiff  and  defendant,  a  memorandum  as  follows: 
**  Notice  of  decision  of  supreme  court  acknowledged  by  Doran, 
Brouse  &  Price,  to  be  filed  with  the  bank  to  determine  the 
maturity  of  this  escrow."  All  of  these  allegations  were  con- 
clusively proved  and  in  substance  found  by  the  court  to  be 
true.  The  court  further  found  that  at  no  time  did  defend- 
ant furnish  or  present  to  plaintiff,  or  to  the  bank,  any 
certificate  of  title  showing  that  title  to  the  property  was 
vested  in  defendant  free  and  clear  of  encumbrances,  and 
that  defendant  did  represent  to  the  bank  that  plaintiff,  since 
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it  had  not  theretofore  paid  defendant  or  said  bank  the  sum 
of  ten  thousand  dollars,  no  longer  had  any  interest  in  the 
subject  matter  of  the  escrow,  by  reason  of  which  fact  defend- 
ant was  entitled  to  a  delivery  of  the  deeds,  and  that  notwith- 
standing plaintiff's  protest  made  to  the  bank,  to  the  effect 
that  defendant  had  failed  to  comply  with  its  part  of  the 
agreement  in  that  it  had  failed  to  furnish  such  certificate  of 
title,  and  in  disregard  of  such  failure  so  to  furnish  the  same, 
said  bank  did  surrender  and  deliver  the  deeds  and  agreement 
to  defendant.  As  a  conclusion  of  law,  the  court  found  that 
plaintiflf  was  entitled  to  have  the  deeds  so  deposited  in  escrow 
remain  undisturbed  until  thirty  days  after  defendant  had 
tendered  to  plaintiff  a  good  and  sufScient  deed  conveying, 
free  and  clear  of  encumbrance,  the  title  in  fee  simple  to  the 
property  in  question,  together  with  certificate  of  title  show- 
ing same  to  be  vested  in  the  defendant  in  fee  simple,  free 
and  clear  of  encumbrances;  that  notwithstanding  such  fact, 
defendant  unlawfully  obtained  from  the  escrow-holder  the 
said  deeds  in  contravention  of  the  rights  of  plaintiff  under 
the  terms  and  conditions  of  such  escrow.  The  correctness 
of  this  conclusion,  predicated  upon  the  findings  referred  to, 
depends  upon  an  interpretation  of  the  terms  of  the  contract. 
It  is  apparent  that  the  trial  court  construed  the  agreement 
as  requiring  defendant,  as  a  condition  of  withdrawing  the 
deeds,  to  furnish  to  plaintiflf  a  certificate  showing  title  in 
fee  to  be  vested  in  defendant  free  and  clear  of  all  encum- 
brances. In  our  opinion,  this  interpretation  is  not  warranted 
by  the  language  used  in  the  agreement.  As  we  view  the 
contract,  there  was  no  promise  on  the  part  of  defendant  to 
furnish  a  certificate  of  title,  and  no  promise  on  the  part  of 
plaintiflf  to  pay  the  ten  thousand  dollars,  unless  it  was  fur- 
nished. Under  the  provisions  of  paragraph  designated  **1," 
the  obligation  on  the  part  of  the  plaintiflf  to  pay  the  ten 
thousand  dollars  was  upon  the  condition  that  defendant  per- 
formed the  acts  therein  specified,  none  of  which,  however, 
did  defendant  promise  or  assume  any  obligation  to  perform, 
the  agreement  in  this  respect  being  unilateral.  Paragraph 
2,  having  reference  to  and  predicated  upon  the  performance 
of  acts  on  the  part  of  defendant  as  specified  in  paragraph  1, 
and  upon  the  doing  of  which  an  obligation  would  be  imposed 
upon  plaintiflf  to  pay  the  sum  specified,  further  provided  that 
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upon  the  making  of  such  payment  by  plaintiff  the  bank 
should  deliver  to  it  the  deed  and  certificate  of  title  specified 
in  paragraph  1.  Defendant,  however,  did  not  perform  the 
conditions  specified  as  a  prerequisite  to  compelling  plain- 
tiff to  pay  the  purchase  price.  Under  these  circumstances, 
plaintiff  being  free  from  obligation  to  make  the  payment, 
defendant  invoked  the  provisions  of  paragraph  3  under 
which,  upon  complying  with  the  terms  thereof,  plaintiff  was 
required  to  either  pay  the  ten  thousand  dollars  or  have  the 
deeds  delivered  to  defendant.  It  thus  appears  that  by  the 
terms  of  the  agreement  two  distinct  rights  were  conferred 
upon  defendant:  1.  It  might,  by  complying  with  the  pro- 
visions of  paragraph  1,  since  plaintiff  promised  to  pay  the 
ten  thousand  dollars  upon  defendant  doing  the  acts  therein 
mentioned,  impose  upon  plaintiff  an  obligation  to  pay  the 
«um  specified,  for  the  recovery  of  which  an  action  would  lie 
against  it;  and,  2.  Waiving  such  right  by  failure  to  perform 
the  conditions  therein  contained,  and  plaintiff  by  reason  of 
such  nonperformance  being  free  from  any  obligation  to  pay 
the  ten  thousand  dollars,  defendant  might  proceed  under  the 
terms  of  paragraph  3  whereby  it  could,  by  giving  the  notice 
therein  specified,  require  plaintiff  to  pay  the  ten  thousand 
dollars  within  thirty  days  from  the  service  of  such  notice, 
or,  in  the  event  of  plaintiff's  failure  so  to  do,  rightfully  de- 
mand from  the  bank  a  delivery  of  the  deeds  to  which,  by 
reason  of  such  default  on  the  part  of  plaintiff,  it  was  entitled. 
The  difference  in  the  two  provisions  as  to  plaintiff  is  that 
in  the  one  case  performance  by  defendant  of  the  conditions 
specified  in  paragraph  1  imposed  upon  plaintiff  a  legal  dbligon 
Hon  enforceable  in  an  action  at  law  to  pay  the  ten  thousand 
dollars,  while  in  the  other  it  had  the  option  to  pay  or  have 
the  deeds  withdrawn.  In  other  words,  since  defendant  did 
not  do  the  acts  specified  in  paragraph  1,  the  transaction, 
under  the  notice  given  on  November  5,  1904,  constituted  a 
simple  escrow  whereby  defendant  was  entitled  to  a  delivery 
of  the  deeds  by  the  bank  for  failure  of  plaintiff  to  pay  ten 
thousand  dollars  within  thirty  days  from  service  of  the  notice. 
Not  only  was  it  the  duty  of  the  bank,  under  the  terms  of 
paragraph  3,  to  deliver  the  deeds  to  defendant  upon  demand 
therefore,  accompanied  with  proof  of  service  of  the  notice,  but 
any  doubt  as  to  such  duty  is  removed  by  the  memorandum 
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indorsed  on  the  envelope  containing  the  deeds  and  signed  by 
the  parties,  to  the  eflfect  that  proof  of  service  made  npon 
plaintiff  that  the  supreme  court  had  affirmed  the  Clark  judg- 
ment should  mature  the  escrow. 

We  think  it  clearly  appears  from  the  language  of  the  con- 
tract that  it  was  the  intention  of  the  parties  that,  while  de- 
fendant could  not  enforce  specific  performance  of  the  con- 
tract by  compelling  the  plaintiff  to  pay  the  ten  thousand 
dollars  without  a  title  based  upon  a  patent,  it  could,  upon 
the  Clark  judgment  in  its  favor  being  affirmed  by  the  supreme 
court,  without  showing  title  in  fee  vested  in  it,  insist  that 
plaintiff  should  accept  the  deed  as  conveying  such  title  as  it 
possessed  and  pay  therefor  the  sum  of  ten  thousand  dollars; 
or,  in  the  event  of  its  failure  so  to  do,  insist  upon  its  right  to 
have  the  deeds  held  by  the  bank  delivered  to  it. 

This  view  of  the  contract  renders  it  unnecessary  to  discuss 
the  technical  points  urged  by  appellant  for  a  reversal.  Since 
defendant  was  not  required  to  furnish  to  plaintiff  a  certificate 
of  title,  or  give  the  notice  alleged  to  have  been  given  on  Sep- 
tember 1,  1908,  it  follows  that  the  findings  of  its  failure  to 
furnish  such  certificate  and  the  withdrawal  of  the  deeds  in 
less  than  thirty  days  after  the  giving  of  said  last  mentioned 
notice — ^being  findings  as  to  immaterial  matters — are  in- 
sufficient to  support  the  judgment. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSv,  No.  1413.     Second  Appellate  District. — ^January  6,  1914.] 

LESLIE  INGALLS,  Appellant,  v.  MONTE  CRISTO  OIL 
&  DEVELOPMENT  COMPANY  (a  Corporation),  Re- 
spondent. 

Master  and  Servant — Fall  by  Employes  from  Walking-bkam  or  Oil 
I>EBRiGK— Collapse  or  Roof — Instruction  as  to  Coihributort 
Neolioence. — In  this  action  bj  an  employee  for  injuries  sustained 
by  a  fall  from  a  walking-beam  on  an  oil  derrick  by  reason  of  the 
oollapso  of  the  roof  of  the  derrick,  an  instruction  on  the  subject 
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of  contributory  negligenee,  wMch  refers  to  a  defeeti^  eondition 
of  the  roof  but  does  not  direotlj  affirm  that  the  roof  was  dcfeetivo 
or  dangerous,  is  not  open  to  the  objection,  when  construed  with 
other  instructions,  that  it  assumes  the  defective  construction  and 
dangerous  condition  of  the  roof  and  thereby  inrades  the  province 
of  th0  jury. 

Id. — Capacitt  worn  Undebstandino  PiaiL — Instbuctions. — An  instruc- 
*  tion  in  such  action  that  the  question  as  to  the  plaintiff's  alleged 
eontributory  negligence  must  be  determined  in  the  light  of  his 
capacity  for  understanding  the  peril,  is  not  erroneous  when  the 
evidence  shows  without  conflict  that  at  the  time  of  the  accident 
the  plaintiff  was  in  good  health  and  his  general  faculties  as  to 
memory  and  otiierwise  were  excellent. 

lb. — CONTUBUTCttT     NlOUOlNd— INSTRUCTION     OlCITTINa — OtHEB     IN- 

STKUcnoNS  Aiding. — In  such  action  an  instruction  to  the  jury 
that  if  they  And  certain  facts,  then  the  plaintiff  is  entitled  to  a 
Terdict,  is  not  erroneous  because  it  omits  to  include  the  question 
of  contributory  negligence,  where  other  instructions  are  given  which 
fully  state  the  law  as  to  eontributory  negligence. 

Id.— Instructions — Odnsidiration  as  a  Wholb  and  not  Separately. 
Instructions  are  to  be  read  and  considered  as  a  whole,  and  tbo 
fact  that,  when  taken  separately,  some  of  them  may  fail  to  enunci- 
ate in  precise  terms,  and  with  legal  accuracy,  propositions  of  law, 
does  not  necessarily  render  them  erroneous.  It  is  sufficient  if  all 
the  instructions  taken  together,  and  not  being  inconsistent  with 
each  other  or  confusing,  shall  give  to  the  jury  a  fair  and  just 
noUon  of  the  law  upon  the  point  discussed. 

Id. — Injury  to  Employee — ^Presumption  of  Negugencb  from  Hap- 
pening OF  Accident. — Where  the  relation  of  tbo  parties  is  that  of 
employer  and  employee,  it  is  not  the  universal  rule  that  the  happen- 
ing of  the  accident  is  not  itself  a  circumstance  tending  to  show 
negligence  on  the  part  of  the  defendant.  In  this  action  by  an  em- 
ployee for  injuries  sustained  by  a  fall  from  a  walking-beam  on  an 
^  oil  derrick  by  reason  of  the  collapse  of  the  roof  of  the  derrick,  the 
falling  of  the  roof,  when  the  derrick  and  apparatus  were  being 
used  in  the  ordinary  and  in  a  proper  way,  prima  facie  established 
negligence,  although  it  appears,  from  such  casual  observations  as 
had  been  made,  that  no  defectiveness  or  insecurity  of  the  roof  or 
its  fastenings  had  been  observed,  but  it  also  appears  that  no  recent 
inspection  had  been  made  for  the  direct  purpose  of  ascertaining 
whether  the  derrick  was  in  a  safe  condition. 

Id.— Safe  Applungss  for  Employes— Duty  of  Employer  to  Main- 
tain.— The  employer  was  not  excused  by  the  mere  fact  that  the 
<lerrick  had  been  constructed  in  the  usual  manner  and  presumably 
onoe  was  in  safe  condition;  his  duty  was  to  use  due  care  to  nuun- 


Digitized  by  LjOOQIC 


654  Ingalls  v.  Monte  Cbisto  Oil  Co.     [23  Cal.  App. 

tain  that  safe  condition  and  guard  against  the  wear  and  tear  of 
use  or  of  time  alone. 

lb.— EVIDENCB — SUFFICIENCT   TO    SUSTAIN    BSOOVEBY   BY   EMPLOYEE   K» 

Personal  Injuries. — The  evidence  in  this  case  tends  to  show  that 
the  plaintiff  fell  from  his  place  on  the  walking-beam  bj  reason  of 
being  struck  bj  the  falling  roof;  that  the  roof  fell  bj  reason  of 
iome  defect  in  its  fastening,  the  exact  nature  of  whidi  defect  is 
not  explained;  that  under  the  circumstances  shown  the  jury  wer^ 
justified  in  finding  that  the  plaintiff  received  his  injuries  bj  reason 
of  negligence  of  the  defendant,  as  charged  in  the  complaint,  and 
without  negligence  on  the  part  of  the  plaintiff  or  his  coemplojees. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kem 
County  granting  a  motion  for  a  new  trial.  W.  M.  Conley, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Matthew  S.  Platz,  and  R.  H.  Wilson,  for  Appellant. 

Henry  Ach,  Geo.  E.  Whitaker,  T.  E.  Pawlicki,  Hunsaker 
&  Britt,  and  Bowen  Irwin,  for  Respondent. 

CONREY,  P.  J. — Appeal  from  an  order  granting  defend- 
ant's motion  for  a  new  trial.  On  the  twenty-second  day  of 
February,  1908,  and  for  some  time  prior  thereto,  the  plain- 
tiff was  in  the  employ  of  the  defendant  at  its  oil  wells  in 
Kem  County,  and  was  working  in  the  capacity  of  a  well 
puller.  On  the  day  above  mentioned,  and  while  engaged  in 
the  pulling  of  a  certain  well  of  the  defendant,  it  was,  as  the 
evidence  shows,  necessary  for  the  plaintiff  to  stand  on  a 
walking-beam  within  a  derrick  and  connected  with  the  ma- 
chinery then  being  used  by  the  plaintiff  and  other  men  so 
engaged.  While  plaintiff  was  so  standing  on  said  walking- 
beam  the  roof  of  said  derrick  fell  and  at  the  same  moment 
the  plaintiff  fell  from  the  walking-beam  and  received  the  in- 
juries of  which  he  complains.  The  complaint  alleges  that 
the  roof,  by  reason  of  its  imperfection,  defectiveness,  un- 
safeness,  and  inadequacy  of  construction,  became  loose,  un- 
fastened, caved  in,  and  suddenly  and  without  warning  fell 
and  in  so  falling  struck  the  plaintiff  with  such  force  that  it 
knocked  him  off  from  said  walking-beam  and  thereby  caused 
said  injury.    It  is   further   alleged,   that  plaintiff  had  no 


Digitized  by  LjOOQIC 


Jan.  1914.]     Inoalls  v.  Monte  Cristo  Oil  Co.  655 

warning,  notice,  or  knowledge  of  the  unsafeness  or  danger- 
ous condition  of  said  roof  prior  to  the  falling  and  caving 
in  of  the  same.  The  answer  of  the  defendant  denies  said 
alleged  facts  with  reference  to  the  condition  of  the  roof  and 
the  cause  of  falling  thereof,  and  denies  that  it  struck  plain- 
tiff with  such  force  that  it  knocked  him  off  from  said  walking- 
beam  or  caused  him  to  fall ;  and  denies  that  plaintiff  had  no 
warning  or  notice  or  knowledge  of  such  alleged  conditions. 
The  answer  further  alleges  that  plaintiff's  injuries,  if  any, 
were  caused  entirely  by  and  through  the  negligence  of  plain- 
tiff in  performing  the  duties  of  his  said  employment;  and 
further  separately  alleges,  as  an  additional  separate  defense, 
that  plaintiff's  injuries,  if  any,  were  caused  by  and  through 
the  negligence  of  plaintiff's  fellow-servants  and  coemployees. 

Judgment  having  been  entered  on  a  verdict  in  favor  of 
plaintiff,  and  the  defendant  having  moved  for  a  new  trial 
upon  grounds  including  those  which  are  to  be  discussed 
herein,  the  superior  court  made  its  order  granting  said  mo- 
tion for  a  new  trial.  In  said  order  it  was  specified  that  the 
motion  was  granted  solely  on  account  of  error  of  the  court 
in  giving  certain  instructions  noted  as  plaintiff's  instruc- 
tions 6,  7,  9,  and  14.    These  instructions  are  as  follows: 

''6.  The  court  instructs  you  that  the  plaintiff  cannot  be 
deemed  to  have  been  in  fault  because  he  failed  to  take  pre- 
caution that  he  did  not  know  to  be  necessary  as  a  reasonably 
prudent  and  observing  man;  and  he  cannot  be  denied  a  re- 
covery on  the  ground  of  contributory  negligence  unless  you 
believe  from  the  evidence  he  knew  or  ought  to  have  known 
the  defective  and  dangerous  condition  of  the  roof,  rendering 
his  act  an  imprudent  one,  considered  in  the  light  of  his 
duties  as  a  well  puller  being  engaged  in  those  duties  at  the 
time  of  the  injury." 

'*7.  Contributory  negligence  is  not  established  unless  you 
find  plaintiff  was  chargeable  with  a  knowledge,  or  ought  to 
have  known  not  only  of  the  defective  conditions,  but  also  of 
the  dangers  of  those  conditions,  and  this  conclusion  is  to  be 
drawn  in  the  light  of  the  duties  of  plaintiff,  his  opportunities 
of  observation,  time  for  observation  and  capacity  for  under- 
standing the  peril." 

**9.  You  are  instructed  that  in  case  you  find  the  defect  in 
the  condition  of  the  roof  was  concealed,  or  if  the  plaintiff 
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had  nothing  to  do  with  its  construction,  and  from  the  char- 
acter of  his  employment  was  not  presumed  to  know  of  its 
defective  condition,  then  he  cannot  be  charged  with  knowl- 
edge of  the  existence  of  such  defects  simply  because  he  was 
required  to  work  near  such  defective  roof." 

**14.  If  you  believe  from  the  evidence  that  plaintiff  sus- 
tained injury  from  a  fall  from  the  walking-beam  at  this  well, 
by  reason  of  the  ooUapse  of  the  roof  over  the  same,  knocking 
him  off,  or  causing  him  to  fall  while  the  plaintiff  was  in  the 
discharge  of  his  duties  as  a  well  puller,  and  that  such  duties 
had  nothing  to  do  with  the  construction  or  repair  of  said 
roof,  then  the  burden  of  proof  is  on  the  defendant  to  show 
that  the  plaintiff  knew  or  ought  to  have  known  of  such  de- 
fect in  the  roof  and  the  danger  because  of  such  defect." 

In  granting  the  motion  for  a  new  trial  the  superior  court 
held  that  it  had  erred  in  that  in  said  four  instructions  it  had 
assumed  the  defective  construction  and  dangerous  condition 
of  the  roof  and  had  thereby  invaded  the  province  of  the  jury. 
The  instructions  are  to  be  considered  in  the  light  of  the  fact 
that  they  were  given  as  a  statement  of  the  law  governing 
contributory  negligence,  and  that  they  would  not  be  applicable 
to  the  case  unless  the  evidence  established  that  the  defendant 
was  negligent.  Since  the  said  four  instructions  do  not  in 
any  of  their  terms  directly  state  as  a  fact  that  the  roof  was 
in  a  defective  or  dangerous  condition,  we  may  look  to  the 
other  instructions  to  see  whether  these  assumptions  of  which 
the  defendant  complains  did  in  reality  amount  to  an  instruc- 
tion that  the  condition  of  the  roof  was  defective  or  danger- 
ous. The  court  told  the  jury  in  other  instructions  that  before 
the  plaintiff  can  recover  he  must  show  that  the  derrick  or 
the  roof  thereof  was  defective  and  unsafe;  and  also  must 
show  that  he  did  not  have  the  means  of  knowing  the  defect, 
if  any  existed,  as  did  the  defendant.  Also  the  court  stated 
to  the  jury  that,  unless  the  jury  found  that  the  plaintiff 
had  a  preponderance  of  the  evidence  in  support  of  the  fact 
that  the  defendant  was  guilty  of  negligence  in  the  manner 
charged  in  the  complaint,  and  that  such  negligence  was  the 
proximate  or  direct  cause  of  plaintiff  *s  injury  in  question, 
the  plaintiff  could  not  recover;  also  that  "if  the  derrick  was 
reasonably  suitable  and  safe  for  that  work  at  the  time  of  the 
accident,  then  your  verdict  should  be  for  the  defendant." 
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The  four  instructions  first  above  mentioned  would  have  been 
much  improved  as  to  clearness  of  statement  if  in  each  in- 
stance of  reference  to  a  defective  condition  of  the  roof,  there 
had  been  a  phrase  with  conditional  words  qualifying  the 
reference  made.  But  the  absence  of  such  phrases  does  not 
necessarily  turn  the  instructions  into  instructions  charging 
the  jury  with  respect  to  matters  of  fact.  As  they  do  not 
directly  afBrm  that  the  condition  of  the  roof  was  defective 
or  dangerous,  they  may  be  construed  in  harmony  with  the 
other  instructions  which  clearly  leave  these  facts  to  be  de- 
termined by  the  jury. 

Plaintiff 's  instruction  7  declares  that  the  question  as  to 
plaintiflf's  alleged  contributory  negligence  must  be  deter- 
mined **in  the  light  of  .  .  .  his  .  .  .  capacity  for  under- 
standing the  peril."  Defendant  claims  that  this  instruction 
is  erroneous  because  defendant  had  a  right  to  presume  that 
the  plaintiff  was  a  person  of  normal  capacity  for  under- 
standing and  appreciating  dangers.  It  is  true  the  respond- 
ent was  entitled  to  such  presumption  under  the  facts  shown* 
in  this  case,  and  also  that  the  evidence  shows  without  con- 
flict that  at  the  time  of  the  accident  the  plaintiff  was  in 
good  health  and  that  ''his  general  faculties  as  to  memory  and 
otherwise  were  excellent."  But  this  fact  so  shown  destroys 
the  force  of  the  objection  made  to  the  instruction.  In  con- 
nection with  such  established  fact,  it  was  no  more  than  a 
statement  that  the  question  whether  plaintiff  ought  to  have 
known  of  the  defective  conditions  must  be  considered  in  the 
light  of  his  excellent  mental  capacity. '  It  is  not  easy  to  see 
that  the  defendant  suffered  any  injury  by  virtue  of  this 
alleged  error. 

It  is  contended  on  behalf  of  defendant  that  instruction  2 
given  by  the  court  is  erroneous  because  it  tells  the  jury  that 
if  they  find  certain  facts,  then  the  plaintiff  is  entitled  to  a 
verdict;  and  that  the  court  thus  instructed  in  favor  of  the 
plaintiff  regardless  of  whether  the  defendant  knew  or  ought 
to  have  known  of  the  unsafe  and  dangerous  condition  of  the 
roof,  and  also  regardless  of  the  fact  as  to  whether  plaintiff 
did  not  have  the  same  means  of  knowledge  of  the  defect,  if 
any  existed,  as  did  the  defendant.  It  is  further  claimed 
that  the  instruction  is  erroneous  because  in  conflict  with  in- 
struction No.  4,  which  was  a  full  statement,  including  these 
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elements  omitted  from  instruction  2.  We  are  of  opinion 
that  instruction  2  is  aided,  rather  than  destroyed,  by  instruc- 
tion 4.  A  similar  situation  with  regard  to  instructions  was 
under  review  in  Stephenson  v.  Southern  Pacific  Co,,  102  Cal. 
143,  [34  Pac.  618,  36  Pac.  407].  There  the  court  instructed 
that  if  the  jury  believed  certain  facts  their  verdict  should 
be  for  the  plaintiff,  and  omitted  to  include  the  question  of 
contributory  negligence  on  the  part  of  the  plaintiflf.  In 
response  to  the  claim  that  the  judgment  should  be  reversed 
for  this  reason,  the  court  pointed  out  that  other  instructions 
giyen  in  the  case  fully  stated  the  law  as  to  contributory 
negligence.  *'It  is  suflScient  to  say  that  the  rule  is  well 
settled  here  that  instructions  are  to  be  read  and  considered 
as  a, whole,  and  the  fact  that,  when  taken  separately,  some 
of  them  may  fail  to  enunciate  in  precise  terms,  and  with 
legal  accuracy,  propositions  of  law  does  not  necessarily  ren- 
der them  erroneous.  It  is  sufficient  if  all  the  instructions 
taken  together,  and  not  being  inconsistent  with  each  other 
or  confusing,  shall  give  to  the  jury  a  fair  and  just  notion  of 
the  law  upon  the  point  discussed.  (Citing  cases.)  Tested 
by  this  rule,  we  do  not  think  the  particular  instruction  com- 
plained of  could  possibly  have  misled  the  jury.'*  The  fore- 
going decision  is  approved  in  Henderson  v.  Los  Angeles 
Traction  Co.,  150  Cal.  689,  [89  Pac.  966],  wherein  at  page 
699,  the  rule  is  clearly  re-stated.  The  distinction  between 
these  decisions  and  cases  where  a  conflict  in  the  instructions 
constitutes  reversible  error  is  pointed  out  in  Parkin  v.  Gray- 
son-Owen  Co,,  157  Cal.  41,  49,  [106  Pac.  210].  See,  also, 
Bathbun  v.  White,  157  Cal.  249,  253,  [107  Pac.  309]. 

The  respondent  further  contends  that  the  order  granting  a 
new  trial  should  be  sustained  upon  the  ground  that  the  evi- 
dence is  without  conflict  upon  the  subject  of  defendant's 
negligence  and  wholly  fails  to  prove  any  negligence  on  the 
part  of  defendant.  Respondent  claims  that  there  is  no  evi- 
dence to  show  that  the  roof  of  the  derrick  struck  the  plain- 
tiflf, or  that  the  roof  was  imperfect,  unsafe,  or  of  faulty  con- 
struction, or  that  it  fell  by  reason  of  any  such  faulty  con- 
struction, or  that  the  imperfection  and  defectiveness  of  the 
roof  were  caused  by  or  due  to  the  negligence  of  the  defend- 
ant.   The  argmuent  is  that  the  testimony  merely  proves  that 
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the  roof  fell  and  that  the  plaintiff  at  the  same  time  fell  and 
was  injured. 

It  is  true  that  no  one  has  directly  testified  that  the  roof 
struck  the  plaintiff.  According  to  his  own  testimony,  plain- 
tiff does  not  remember  anything  about  the  accident,  or  even 
the  fact  of  his  having  been  there  when  it  occurred.  He  does 
remember  that  prior  to  that  time  he  was  working  for  the 
defendant  in  the  well-pulling  gang.  The  most  important 
element  in  his  claim  for  damages  consists  in  the  injury  to 
his  head  and  the  impairment  of  his  mental  faculties.  The 
two  other  men  who  were  present  when  the  plaintiff  was  in- 
jured were  so  occupied  at  the  moment  of  the  accident  that 
they  did  not  actually  see  the  roof  fall.  Hearing  an  unusual 
noise,  they  glanced  upward  and  saw  the  plaintiff  falling  from 
the  beam.  After  taking  care  of  him,  they  found  that  a  cor- 
ner of  the  roof  had  fallen  down  and  was  lying  on  the  beam 
where  the  plaintiff  had  stood.  The  facts  shown  with  respect 
to  the  condition  of  the  roof  and  derrick,  as  found  imme- 
diately after  the  accident,  indicate  that  there  was  no  break- 
ing of  any  timbers,  but  that  the  roof  fell  because  of  the 
giving  way  of  certain  nails  driven  through  the  end  of  the 
ridge  pole  and  into  the  derrick  timbers.  There  is  no  direct 
evidence  as  to  whether  the  nails  gave  way  by  reason  of  their 
insufficient  holding  capacity  at  the  time,  or  by  reason  of  some 
pushing  or  pulling  force.  The  derrick  was  several  years  old 
at  that  time.  Mr.  Tooker,  who  testified  as  a  witness  for  de- 
fendant, was  foreman  for  the  defendant  in  that  oil  field  and 
had  been  foreman  there  for  eight  or  nine  months.  He  says 
that  during  that  period  of  time  he  had  been  in  and  around 
well  No.  12,  at  which  this  accident  happened,  and  as  such 
foreman  was  inspecting  the  property  to  see  that  it  was  in 
proper  condition.  He  does  not  know  the  exact  condition  of 
that  derrick  and  that  rig  on  that  day.  It  does  not  appear 
that  he  ever  made  any  particular  inspection  of  that  derrick 
or  roof,  and  the  time  of  any  inspection  that  he  made  is  not 
fixed,  except  that  it  was  sometime  within  the  eight  or  nine 
months  that  he  had  been  so  employed.  He  says  that  if  there 
was  any  defect  or  imperfection  in  the  derrick  or  in  the  roof, 
he  did  not  know  anything  about  it.  The  witnesses  Starkey 
and  Senter,  who  were  working  with  plaintiff  at  the  time  of 
the  accident,  say  that  if  they  or  the  plaintiff  had  discovered 
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any  defects  which  in  their  opinion  rendered  the  derrick  un- 
safe, it  was  a  part  of  their  duty  to  report  that  matter  to  the 
defendant.  The  evidence  also  shows  that  the  plaintiff  was 
employed  merely  as  a  well  puller.  The  witnesses  do  not  tes- 
tify that  it  was  his  duty  or  a  part  of  his  employment  to  make 
inspections  for  the  purpose  of  discovering  defects  in  the 
derrick.  Mr.  Tooker,  the  foreman,  says  that  on  this  occasion, 
on  the  twenty-second  day  of  February,  the  men  were  not 
directed  to  do  any  repair  work ;  that  they  did  not  go  to  that 
well  with  directions  from  him  to  do  anything  aside  from 
pulling  that  well.  Tooker  also  testified:  **The  only  repairs 
that  I  had  ever  made  on  the  derrick  were  in  regard  to  the 
engine  and  the  running  repairs  in  the  ja<5k  post.  I  believe 
I  patched  the  walking-beam  at  one  time.  I  do  not  know 
anything  about  any  repairs  being  made  to  this  roof  at  any 
time.  This  well  was  pumped  ever  since  it  was  completed; 
ever  since  it  was  drilled  and  brought  in,  something  like  seven 
or  eight  years  before  this  accident." 

Counsel  for  the  defendant,  in  support  of  their  claim  that 
the  facts  shown  by  the  evidence  in  this  case  are  not  sufficient 
to  support  the  plaintiff's  cause  of  action,  refer  to  a  number 
of  decisions  where  it  has  been  held  that  the  mere  happening 
of  an  accident  and  injury  to  an  employee  does  not  raise  any 
presumption  that  the  employer  is  guilty  of  actionable  negli- 
gence. Most  of  these  cases  relate  to  accidents  caused  by  the 
breaking  or  faulty  operation  of  appliances  furnished  for 
use  in  the  employee's  task.  Others  relate  to  accident  caused 
by  an  unsafe  condition  of  the  place  in  which  the  employee 
was  directed  to  work.  The  case  at  bar  belongs  to  the  latter 
class.  The  two  principal  cases  of  this  class  in  California,  to 
which  our  attention  has  been  referred  by  the  respondent,  are 
Thompson  v.  California  Construction  Co.,  148  Cal.  35,  [82 
Pac.  367],  and  Pre  v.  Standard  Portland  Cement  Co.,  9  Cal. 
App.  591,  [100  Pac.  122].  In  the  first  of  these  two  cases 
the  plaintiff  was  injured  by  a  sliding  rock  on  a  hillside  where 
he  was  engaged  in  moving  rock  and  earth.  In  the  other  of 
these  two  cases  the  plaintiff  was  injured  by  the  caving  down 
upon  him  of  a  heated  pile  of  clinkers  which  it  was  his  busi- 
ness to  remove  from  the  place  where  they  were  stored.  It 
was  held  in  these  cases  that  where  the  dangers  complained 
of  may  to  some  extent  arise  from  the  changed  conditiona 
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made  by  the  servant  himself  in  the  progress  of  the  work,  he 
is  nnder  as  much  obligation  as  is  the  master  to  be  on  the  look- 
out for  such  dangers.  There  being  no  evidence  of  negligence 
of  the  defendant  other  than  that  the  rock  slipped  down  in 
the  one  case,  and  that  the  clinkers  caved  down  in  the  other, 
it  was  held  that  the  mere  happening  of  the  accident  was  not 
prima  facie  evidence  of  neglect  on  the  part  of  the  master. 

But  even  where  the  relation  of  the  parties  is  that  of  em- 
ployer and  employee,  it  is  not  the  universal  rule  that  the 
happening  of  the  accident  is  not  itself  a  circumstance  tend- 
ing to  show  negligence  on  the  part  of  the  defendant.  In 
Madden  v.  Occidental  eic.  Co,,  86  Cal.  445,  [25  Pac.  5],  al- 
though the  decision  of  the  supreme  court  in  that  particular 
case  was  in  favor  of  the  defendant,  the  court  took  occasion 
to  say:  **It  may  be  that  in  some  cases  it  would  be  sufiBcient 
to  prove  that  an  accident  occured,  in  order  to  establish 
.a  prima  facie  case  of  negligence,  and  cast  upon  the  defend- 
ant the  burden  of  explaining  away  the  inference  resulting 
from  such  proof;  and  it  may  be  conceded  that  such  would 
have  been  the  case  here,  if  it  had  been  shown  that  the  sling 
was  being  properly  used  by  the  coemployees  of  the  deceased, 
and  in  the  ordinary  way."  The  court  quoted  Oriffin  v. 
Boston  etc.  B.  B.  Co.,  148  Mass.  143,  [12  Am.  St.  Rep.  526, 
1  L.  R.  A.  698,  19  N.  E.  166],  thus:  **No  general  rule  can 
be  laid  down  that  the  mere  occurrence  of  an  accident  is  or 
is  not  sufficient  proof  of  actionable  negligence ;  for  each  case 
must  depend  upon  its  own  circumstances." 

In  the  case  at  bar  the  evidence  indicates  that  the  derrick 
and  machinery  were  being  used  by  the  plaintiff  and  his  co- 
employees  in  the  ordinary  and  proper  way;  and  there  is  no 
evidence  to  the  contrary. 

While  it  is  true  that  from  such  casual  observations  as  were 
made  no  defectiveness  or  insecurity  of  the  roof  or  its  fasten- 
ings had  been  observed,  it  also  appears  that  no  recent  in- 
spection had  been  made  for  the  direct  purpose  of  ascertaining 
whether  the  derrick  was  in  a  safe  condition.  The  defendant 
is  not  excused  by  the  mere  fact  that  the  derrick  had  been 
constructed  in  the  usual  manner  and  presumably  once  was 
in  safe  condition.  Its  duty  was  to  use  due  care  to  maintain 
that  safe  condition.  It  is  no  answer  to  a  charge  of  negligence 
to  say  that  four  years  ago  I  constructed  that  appliance,  and 


Digitized  by  LjOOQIC 


662  Ingalls  v.  Monte  Cmsto  Oil  Co.     [23  Cal.  App. 

it  was  then  in  perfect  condition.  The  wear  and  tear  of  use, 
or  of  time  alone,  should  be  guarded  against  by  the  exercise 
of  some  degree  of  care  upon  the  part  of  the  employer." 
(RusseU  V.  Pacific  Can  Co,,  116  Cal.  527,  531,  [48  Pac.  616]. 
See,  also,  Jager  v.  California  Bridge  Co.,  104  Cal.  542,  [38 
Pac.  413].) 

The  principle  here  relied  on  by  the  defendant  is  expressed 
in  the  maxim  res  ipsa  loqiUtiir,  In  Labatt  on  Master  and 
Servant  (2d  ed.),  section  1601,  page  4864,  the  author  says: 
*'The  rationale  of  this  doctrine  is  that,  in  some  cases  the  very 
nature  of  the  action  may,  of  itself,  and  through  the  presump- 
tion it  carries,  supply  the  requisite  proof.  It  is  applicable 
where,  under  the  circumstances  shown,  the  accident  pre- 
sumably would  not  have  happened  if  due  care  had  been  exer- 
cised. Its  essential  import  is  that,  on  the  facts  proved,  the 
plaintiff  has  made  out  a  prima  facte  case,  without  direct 
proof  of  negligence."  In  Mvlcaims  v.  City  of  JanesviUe, 
67  Wis.  24,  [29  N.  W.  565],  it  was  shown  that  an  employee 
of  the  city  was  killed  by  the  unexplained  falling  of  the  wall 
of  a  cistern.  The  city  was  constructing  the  cistern  and  the 
deceased  had  been  ordered  to  work  near  the  base  of  said  wall. 
The  court  held  that  the  falling  of  this  wall  of  its  own  weight 
or  by  the  pressure  of  gravel  and  earth  behind  it,  placed 
there  by  the  city,  was  prima  fade  evidence  of  the  negligence  of 
the  city.  '*Why  did  it  fallt  If  it  had  been  properly  con- 
structed, it  is  common  observation,  and  within  the  common 
course  of  things,  that  it  would  not  have  fallen ;  therefore  it 
was  not  properly  constructed;  'and  it  was  negligently  con- 
structed, because  by  the  exercise  of  ordinary  care  and  pru- 
dence, such  a  wall  would  have  been  so  constructed  that  it 
would  not  have  fallen,  but  would  have  stood  alone.  The 
city,  in  such  a  case,  may  well  be  called  upon  to  explain  the 
reason  why;  for  the  knowledge  of  the  manner  of  the  con- 
struction of  its  work  is  peculiarly  in  the  city  and  its  agent, 
for  they  constructed  the  wall.  The  city  must,  by  proof, 
repel  and  overcome  this  natural  presumption."  In  Solarz 
V.  Manhattan  Ry.  Co,,  8  Misc.  Rep.  656,  [29  N.  Y.  Supp. 
1123]  affirmed,  11  Misc.  Rep.  715,  [32  N  Y.  Supp.  1149] 
and  155  N.  Y.  645;  [49  N.  E.  1104]),  where  a  laborer  was 
injured  by  the  breaking  of  a  scaffold  board,  it  was  held  that 
the  fact  that  the  scaffold  gavp  way  was  prima  facie  evidence 
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of  negligence.  After  citing  other  decisions,  the  court  said: 
''Upon  these  authorities,  the  unexplained  breaking  down  of 
the  scaffold  made  out  a  case  sufficiently  strong  to  go  to  the 
jury  on  the  subject  of  negligence." 

It  is  our  opinion  that  the  evidence  in  this  case,  and  to 
which  we  have  referred,  tends  to  show  that  the  plaintiff  fell 
from  his  place  on  the  walking  beam  by  reason  of  being  struck 
by  the  falling  roof;  that  the  roof  fell  by  reason  of  some  de- 
fect in  its  fastening,  the  exact  nature  of  which  defect  is  not 
explained;  that  under  the  circumstances  shown  the  jury  had 
a  right  to  find  that  the  plaintiff  received  his  injuries  by 
reason  of  negligence  of  the  defendant,  as  charged  in  the  com- 
plaint, and  without  negligence  on  the  part  of  plaintiff  or  his 
coemployees. 

The  order  granting  a  new  trial  herein  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  27,  1914;  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  6,  1914. 


[CSv.  No.  1452.    Piret  AppeUate  District. — Janaary  7,  1914.] 

EDWARD  FUNKENSTEIN  et  aL,  Petitioners,  v.  SUPER- 
IOR COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al.,  Respondents. 

Evidence — Compelung  Production  of  Books  and  Papers — Conditions 
Precedent  to  Order. — Bj  reason  of  the  constitutional  guaranty 
against  unreasonable  seizures  and  searches,  it  is  a  condition  prece- 
dent to  the  right  of  a  court,  acting  under  section  1000  of  the  Code 
of  Civil  Procedure,  to  require  a  person  to  deliver  up  for  examina- 
tion his  private  books  and  papers,  that  such  person  has  a  book, 
paper,  or  document  containing  evidence  material  to  the  issues  be- 
fore the  court,  and  that  the  precise  book,  paper,  or  document  con- 
taining such  evidence  be  designated  or  so  described  that  it  maj  be 
identified. 
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Id. — iNsuppiciENT  Affidavit  fob  Inspection  of  Books— Oontempt  in 
BsFusiNo  to  Comply  With  Obdeb — Pbohibttion. — ^Wbere  the 
affidavit,  which  is  made  the  basis  of  an  order  requiring  the  defendant 
in  an  action  to  quiet  title  to  permit  an  inspection  of  books  and 
documents  by  the  plaintiff,  fails  to  show  that  the  defendant  has 
in  his  possession  any  particular  book,  paper,  or  document  which, 
if  presented  at  the  trial,  would  be  admissible  and  material  evidence 
for  either  of  the  parties  to  the  action,  and  also  fails  to  sufficiently 
identify  any  such  book,  paper,  or  document  with  the  particularity 
required  for  compliance  with  the  constitutional  guaranty  against 
unreasonable  searches  and  seizures,  prohibition  will  issue  to  prevent 
the  court  from  punishing  the  defendant  for  contempt  in  refusing 
to  comply  with  an  order  of  inspection. 

APPLICATION  for  Writ  of  Prohibition  to  be  directed 
to  the  Superior  Court  of  the  City  and  County  of  San  Fran- 
cisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  Samuels,  Edgar  D.  Peixotto  and  J.  B.  Pringle,  for 
Petitioners. 

George  Lezinsky,  for  Respondents. 

THE  COURT.— The  case  of  Arturo  Wolf  and  Marie  Julia 
Wolf  versus  Charles  Punkenstein  Gall,  Rebecca  Punkei^ptein 
Gall,  Edward  Punkenstein,  and  Sarah  Punkenstein,  pending 
in  the  superior  court  of  the  city  and  county  of  San  Francisco, 
state  of  California,  is  in  form  an  action  to  quiet  title  to  cer- 
tain interests  in  real  property  in  said  city,  of  which  it  is 
averred  in  the  complaint  that  one  Tobe  Punkenstein  died 
seized  on  June  28, 1913,  leaving  the  parties  to  said  action  as  her 
heirs  at  law,  and  as  such  entitled  to  their  respective  undivided 
interests  in  said  property.  The  defendants  deny  that  the 
plaintiffs  have  any  interest  in  said  real  estate,  and  assert 
two  sources  of  title  in  themselves,  viz:  1.  A  deed  of  gift 
from  said  Tobe  Punkenstein  to  said  defendants  dated  De- 
cember 21,  1907;  and  2.  Title  by  adverse  possession.  The 
case  being  at  issue  upon  these  averments  of  the  respective 
parties,  and  about  to  go  to  trial,  the  plaintiffs  moved  the  trial 
court  for  an  order  directing  the  defendant  Edward  Punken- 
stein, who  is  also  the  agent  of  the  other  defendants  in  re- 
spect to  said  property,  to  give  to  plaintiffs  an  inspection  of 
certain  books,  papers,  and  documents  referred  to  in  the  affi- 
davit of  their  counsel,  George  Lezinsky,  accompanying  the 
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notice  of  said  motion.  The  court  granted  the  motion ;  where- 
upon the  defendants  refused  to  comply  with  said  order,  and 
took  and  perfected  an  appeal  from  the  same.  Thereafter 
and  on  November  21,  1913,  the  judge  of  the  trial  court  is- 
sued an  order  to  show  cause  why  the  said  defendant,  Edward 
Funkenstein,  should  not  be  punished  for  contempt  in  failing 
and  refusing  to  comply  with  said  order  of  inspection;  and 
said  court,  being  about  to  proceed  upon  said  last  named  order 
and  punish  said  Edward  Punkenstein  for  contempt,  the 
pending  application  for  a  writ  of  prohibition  was  presented 
to  this  court. 

This  court  is  of  opinion  that  the  writ  of  prohibition  should 
issue.  **The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  defects  against  unreasonable  seizures  and 
searches,'*  is  inviolable  under  section  19  of  article  I  of  our 
state  constitution;  which  section  also  provides  that  **no  war- 
rant shall  issue,  but  on  probable  cause,  supported  by  oath  or 
affirmation,  particularly  describing  the  place  to  be  searched 
and  the  person  and  things  to  be  seized." 

The  supreme  court,  in  Ex  parte  Clark,  126  Cal.  235,  [77 
Am.  St.  Rep.  176,  46  L.  R.  A.  835,  58  Pac.  546],  and  the 
court  of  appeal  in  Kvllman  v.  Superior  Court,  15  Cal.  App. 
276,  [114  Pac.  589],  have  given  express  application  of  this  con- 
stitutional guarantee  to  proceedings  under  section  1000  of  the 
Code  of  Civil  Procedure,  holding  **that  in  such  a  proceeding 
the  essential  facts  must  be  made  to  appear  by  clear  and  un- 
equivocal proof  as  a  condition  precedent  of  the  right  of  a 
court  to  require  a  person  to  deliver  up  for  examination  his 
private  books  and  papers,  viz.:  (1)  that  such  person  has  a 
book,  paper  or  document  containing  evidence  material  to  the 
issues  before  the  court;  (2)  that  the  precise  book,  paper  or 
document  containing  such  evidence  be  designated  or  so  de- 
scribed that  it  may  be  identified.  The  last  mentioned  req- 
uisite is  in  point  of  importance  equal  with,  or  if  there  is  any 
difference,  paramount  to  the  first,  for,  however  much  proof 
may  be  adduced  of  the  materiality  of  the  evidence,  the  con- 
stitutional right  of  the  people  to  be  protected  against  the 
unlawful  seizure  of  their  private  documents  forecloses  au- 
thority in  the  courts  to  order  a  general  or  indiscriminate 
ransacking  of  one's  private  papers  or  documents  as  the  means 
for  locating  the  desired  evidence."  (KuUman  v.  Superior 
Court,  15  CaL  App.  276,  [114  Pac.  589].) 
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When  the  afiSdavit  which  was  made  the  basis  of  the  order 
of  inspection  of  the  trial  court,  and  upon  which  the  jurisdic- 
tion of  that  court  in  the  premises  must  be  predicated,  is  ex- 
amined in  the  light  of  the  constitutional  guarantee  as  thus 
construed  and  applied,  it  is  found  to  fail  in  measuring  up  to 
the  required  standard  in  two  essential  respects.  In  the  first 
place,  the  said  aflSdavit  fails  to  show  that  Edward  Funken- 
stein  has  in  his  possession  any  particular  book,  paper,  or 
document  which,  if  presented  at  the  trial,  would  be  admissible 
and  material  evidence  for  either  of  the  parties  to  said  action ; 
and  in  the  second  place,  said  aflSant  fails  to  suflSciently  iden- 
tify any  such  book,  paper,  or  document  with  the  particularity 
required  for  compliance  with  the  constitutional  provision. 
The  particular  vice  of  the  affidavit  in  question  is  that  it  refers 
in  each  instance  to  books,  papers,  and  documents  made  by  or 
drawn  or  given  to  or  in  the  names  of  "the  owner  or  owners  of 
the  property" ;  but  the  question  as  to  who  the  owner  or  owners 
of  the  property  may  be  is  the  very  matter  in  dispute  in  this 
action.  If  the  affiant  intends  by  this  phrase  to  refer  to  the 
plaintiffs,  and  is  to  be  understood  as  deposing  that  Edward 
Funkenstein  is  in  possession  of  any  book,  paper,  or  document 
containing  entries,  receipts,  payments,  or  agreements  running 
in  the  names  of  the  plaintiffs  in  the  action,  and  tending  in 
any  material  way  to  show  in  them  an  actual  or  admitted  in- 
terest in  the  property  in  question  or  in  its  proceeds  after  the 
death  of  Tobe  Funkenstein,  the  affiant  should  have  so  ex- 
pressly stated ;  or,  if  the  affiant  is  to  be  understood  as  claim- 
ing that  any  such  book  or  paper  in  the  possession  of  Edward 
Funkenstein  contains  specific  matter,  tending  to  show  that 
after  the  date  of  the  alleged  deed  of  gift  from  Tobe  Funken- 
stein to  the  defendants,  she  still  retained  her  interest  in  said 
property  up  to  the  time  of  her  death,  notwithstanding  said 
deed,  the  affiant  should  have  expressly  set  forth  that  fact  in 
his  affidavit.  On  the  other  hand,  if  the  books,  papers,  and 
documents  in  the  possession  of  Edward  Funkenstein  contained 
entries,  receipts,  writings,  or  agreements  relating  to  said  prop- 
erty or  the  proceeds  thereof,  in  the  names  only  of  the  defend- 
ants to  the  action,  and  made,  issued,  taken,  or  drawn  by  them 
or  by  their  agent  on  their  behalf,  such  books,  papers,  or  docu- 
ments would  reasonably  contain  no  material  evidence  in  aid 
of  the  plaintiff's  case  and  no  admissible  evidence  in  support 
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of  the  defendant's  claim  of  title;  or,  if  any  of  such  books, 
papers,  or  documents  so  made,  issued  or  taken  would  be  ad- 
missible upon  any  theory  of  the  case  it  was  the  duty  of  the 
a£Sant  to  set  forth  the  facts  and  reasons  shovnng  wherein  their 
materiality  and  admissibility  consist;  and  it  was  not  suffi- 
cient in  his  affidavit  to  merely  rely  upon  the  legal  conclusion 
stated  in  general  terms  that  such  books,  papers,  and  documents 
would  be  material. 

Finally,  the  entire  failure  of  the  affiant  to  identify  with  any 
particularity  of  description  any  specific  book  or  paper  or 
document  constitutes,  in  our  opinion,  a  fatal  objection  to  the 
jurisdiction  of  the  trial  court  to  make  the  order  in  question, 
or  to  further  proceed  to  punish  the  said  defendant  for  its  vio- 
lation. The  mere  fact  that  a  party  seeking  an  inspection  of 
private  papers  in  the  possession  of  another  is  unable  to  specify 
the  particular  thing  to  which  he  desires  access,  does  not 
justify  a  departure  from  the  strict  requirement  of  the  con- 
stitution; but  even  if  in  any  case  it  could  be  held  to  do  so,  the 
plaintiffs  in  this  case  are  in  no  position  to  plead  their  ignor- 
ance of  detail  as  an  excuse  for  the  fatal  generality  of  their 
affidavit ;  for  it  appears  affirmatively  and  without  denial  that 
the  deposition  of  Edward  Funkenstein  has  been  taken  by  the 
plaintiffs  in  this  action,  and  it  nowhere  appears  that  he 
therein  attempted  any  concealment  of  any  fact  respecting  the 
books  and  papers  in  his  possession  about  which  the  plaintiffs 
might  need  to  be  informed  in  order  to  the  preparation  of  a 
proper  affidavit  as  the  basis  for  an  order  of  inspection. 

These  views  render  unnecessary  a  consideration  of  the  ques- 
tion as  to  the  effect  of  defendants'  appeal  upon  the  jurisdic- 
tion of  the  trial  court  to  further  proceed  with  an  enforcement 
of  the  order  after  the  perfection  of  such  appeaL 

Let  the  writ  issue  as  prayed  for. 
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[av.  No.  1448.    Second  Appellate  District.— January  9,  1914.] 

CITY  OP  HANPORD  (a  Municipal  Corporation),  Respond- 
ent, V.  D.  C.  WILLIAMS,  City  Clerk  of  the  City  of 
Hanford,  Appellant. 

Municipal  Corporation — Mandamus  to  Compel  Countkbsionino  Bonds 
— ^Validity  of  Election — Nonprejudicial  Error  in  Countino 
Ballots. — ^Where,  on  appeal  hj  a  city  clerk  from  a  judgment 
granting  a  peremptory  writ  of  mandate  commanding  him  to  counter- 
sign certain  municipal  bonds,  it  appears  that,  conceding  all  the 
appellant  claims  as  to  the  erroneous  rulings  of  the  court  in  count- 
ing the  ballots  voted  for  the  issuance  of  the  bonds,  the  election  was 
carried  by  more  than  a  two-thirds  vote  of  the  legal  ballots  cast, 
such  erroneous  rulings  could  not  have  affected  the  result  and  hence 
are  not  prejudicial  to  the  appellant  or  ground  for  reversal  of  the 
judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County  and  from  an  order  refusing  a  new  trial.  J.  A. 
Allen,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  C.  Irwin,  for  Appellant. 

P.  E.  Kilpatrick,  for  Respondent. 

SHAW,  J. — The  p'etition  of  plaintiff  for  a  peremptory  writ 
of  mandate,  commanding  defendant  as  city  clerk  to  counter- 
sign eighty  municipal  bonds  therein  described,  was  granted. 
Defendant  appeals  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

The  court  found  that,  for  certain  reasons  stated,  a  number 
of  the  ballots  cast,  both  for  and  against  the  issuance  of  the 
bonds,  were  not  entitled  to  be  counted;  that  of  the  number 
of  ballots  voted  at  the  special  election  held  for  submitting 
to  the  electors  of  the  city  of  Hanford  the  question  of  the  is- 
suance of  the  bonds,  813  thereof  were  legal  and  valid,  and  of 
the  legal  ballots  so  cast  whereby  the  voters  gave  expression 
to  their  choice  as  to  whether  or  not  the  bonds  should  be  issued, 
543  thereof  were  in  favor  of  the  issuance  of  the  bonds  and 
267  were  opposed  to  the  proposed  issuance  thereof.    Of  the 
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twelve  ballots  excluded  from  the  count  by  the  court,  appellant 
attacks  the  ruling  of  the  court  only  as  to  seven  thereof,  thus 
conceding  the  ruling  in  excluding  the  other  five  ballots  to  be 
correct.  Of  these  seven  ballots  which  he  insists  should  have  . 
been  counted,  four  were  voted  in  opposition  to  the  issuance 
of  the  bonds,  and  three  were  in  favor  of  the  issuance  thereof. 
Hence,  if  the  court  had  not  committed  the  alleged  errors, 
but  had  counted  the  seven  ballots  exactly  as  appellant  insists 
it  should  have  done,  it  would  have  added  four  votes  to  the 
267  counted  against  the  bonds,  making  a  total  of  271  votes 
opposed  to  the  proposition,  and  added  three  votes  to  the  543 
cast  in  favor  thereof,  making  a  total  of  546  votes  in  favor  of 
the  issuance  of  the  bonds.  It  thus  appears  that,  conceding 
all  that  appellant  claims,  the  bonds  were  carried  by  a  vote  of 
more  than  two-thirds  of  the  legal  ballots  voted  at  the  special . 
election  submitting  the  proposition  to  the  voters  of  the  city. 
Conceding,  therefore,  that  the  court  erred  in  its  rulings  as 
claimed  by  appellant,  it  is  apparent  that  defendant's  rights 
were  not  prejudiced  by  reason  of  such  rulings.  Had  the 
rulings  been  otherwise,  such  fact  could  not  have  affected  the 
result.  "No  judgment,  decision,  or  decree  shall  be  reversed 
or  affected  by  reason  of  any  error,  ruling,  instruction,  or  de- 
fect, unless  it  shall  appear  from  the  record  that  such  error, 
ruling,  instruction,  or  defect  was  prejudicial,  and  also  that 
by  reason  of  such  error,  ruling,  instruction,  or  defect,  the  said 
party  complaining  or  appealing  sustained  and  suffered  sub- 
stantial injury,  and  that  a  different  result  would  have  been 
probable  if  such  error,  ruling,  instruction,  or  defect,  had  not 
occurred  or  existed."  (Code  Civ.  Proc.,  sec.  475.)  While 
there  is  a  difference  of  three  votes  in  the  number  of  ballots 
found  by  the  court  to  have  been  actually  cast  and  the  total 
number  of  votes  as  found  by  the  court  to  have  been  cast  for 
and  against  the  proposition,  we  cannot  presume  that  the  three 
votes  thus  unaccounted  for  in  the  findings  were  in  fact  cast 
in  opposition  to  the  proposition;  on  the  contrary,  every  in- 
tendment being  in  favor  of  the  judgment,  we  must  assume 
that  they  were  favorable,  rather  than  otherwise,  to  the  is- 
suance of  the  bonds.  As  presented  by  counsel  for  appellant, 
the  appeal  is  wholly  without  merit. 

Tho  order  and  judgment  are,  therefore,  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1466.    eeeond  Appellate  District.— January  9,  1914.] 

J.  L.  STARR,  Petitioner,  v.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY   et  al.,  Respondents. 

Justice's  Court — Appeal  to  Supemoe  Court — Time  FtMt  Filing  Un- 
dertaking— Expiration  on  Saturday.— Where  the  laat  day  for 
filing  an  undertaking  on  an  appeal  from  a  justice's  court  falls  on 
Saturday,  which  from  12  o'clock  noon  is  a  holiday,  filing  the  under- 
taking on  the  Monday  following  is  too  late,  and  the  superior  court 
cannot  entertain  jurisdiction  of  the  appeal. 

Id. — ^Holidays — Eppect  op  Statute  Declaring  Saturday  a  Halp 
Holiday. — The  effect  of  the  statute  declaring  Saturday  from  12 
o'clock  noon  to  be  a  half  holiday  is  to  shorten  in  number  the  hours 
of  that  day  during  which  an  act  required  to  be  performed  shall 
be  dpne.  Up  to  noon  Saturday  is  a  business  day,  the  same  as 
any  day  other  than  those  designated  in  section  10  of  the  Code  of 
<^vil  Procedure  as  holidays,  and  the  fact  that  the  business  day 
ends  at  noon  does  not  extend  the  time  for  performance  of  an  act 
where  the  time  therefor  expires  on  such  shorter  day. 

PETITION  for  Writ  of  Prohibition  to  be  directed  to  the 
Superior  Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thorpe  &  Widney,  for  Petitioner. 

W.  J.  Hittson,  and  Cleveland  Schultz,  for  Respondents. 

SHAW,  J. — Petitioner  filed  an  original  petition  in  this 
court  wherein  he  asked  for  a  peremptory  writ  of  prohibition 
to  be  directed  to  the  Superior  Court  of  Los  Angeles  County, 
commanding  it  to  desist  from  proceeding  further  with  the 
trial  of  a  certain  case  therein  pending,  wherein  the  Knox 
Auto  &  Wagon  Manufacturing  Company  is  plaintiff,  and 
petitioner  is  defendant,  other  than  to  grant  petitioner's 
motion  for  a  dismissal  of  the  appeal  therein.  An  alternative 
writ  was  issued,  in  response  to  which  a  general  demurrer  has 
been  interposed  to  the  petition. 

It  appears  from  the  petition  that  judgment  was  rendered  in 
said  action  in  petitioner's  favor  by  a  justice  of  the  peace. 
Plaintiff,  the  Knox  Auto  &  Wagon  Manufacturing  Company, 
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appealed  to  the  superior  court,  filing  an  undertaking,  to  the 
sufficiency  of  the  sureties  upon  which  defendant,  on  the  third 
day  of  November,  1913,  duly  excepted.  Thereupon  the  at- 
torney for  plaintiff  in  said  action  gave  notice  that  the  sureties 
on  said  undertaking,  to  the  sufficiency  of  whom  defendant  had 
excepted,  would,  at  9:30  o'clock  a.  m.,  November  8,  1913, 
qualify  before  the  justice  who  had  tried  the  case.  Notwith- 
standing the  giving  of  said  notice,  the  sureties  upon  said 
undertaking  did  not  appear  at  the  time  and  place  specified, 
nor  did  any  other  sureties  appear  or  qualify  at  such  time  or  at 
all,  on  the  eighth  day  of  November,  1913.  Thereafter,  on 
Monday,  November  10th,  plaintiff  in  said  action,  for  the  purv 
pose  of  perfecting  its  appeal,  caused  to  be  filed  a  new  under- 
taking for  the  costs  thereof,  which  undertaking  the  justice, 
in  the  absence  of  and  without  any  notice  to  petitioner,  ap- 
proved and  filed. 

Thereafter,  in  the  superior  court,  petitioner,  as  defendant 
in  said  action,  moved  the  court  to  dismiss  the  appeal  upon 
the  ground  that  the  undertaking  was  filed  after  the  five  days 
within  which  appellant  was  permitted  under  the  statute  to 
file  the  same,  and  that  the  filing  of  the  undertaking  on  Novem- 
ber 10,  1913,  was  ineffectual  and  insufficient  to  give  the  court 
jurisdiction  to  entertain  the  appeal.  This  motion  was  by  the 
court  denied  for  the  reason,  as  stated  by  the  court,  that  since 
the  last  day  upon  which  the  sureties  could  qualify,  or  plaintiff 
file  a  new  undertaking,  fell  upon  Saturday,  which  from  12 
o'clock  noon  was  a  holiday,  followed  by  Sunday,  plaintiff  was 
entitled  to  all  of  Monday,  November  10th,  on  which  to  file 
its  undertaking  in  perfecting  the  appeal.  If  the  ruling  is 
correct,  it  must  follow  that  where  the  last  day  for  the  per- 
formance of  an  act,  such  as  the  filing  of  a  demurrer,  answer, 
or  service  of  a  paper,  falls  upon  Saturday,  such  act  need  not 
be  done  on  Saturday,  but  may  be  as  effectually  performed 
on  the  following  Monday,  the  effect  of  which  ruling  is  to  de- 
clare all  of  Saturday  a  holiday.  Clearly,  this  was  not  the 
intent  of  the  legislature.  The  effect  of  the  statute  declaring 
Saturday  from  12  o'clock  noon  to  be  a  half  holiday  is  to 
shorten  in  number  the  hours  of  such  day  during  which  the 
act  required  to  be  performed  shall  be  done.  Up  to  noon  it  is 
a  business  day,  the  same  as  any  day  other  than  those  desig- 
nated in  section  10  of  the  Code  of  Civil  Procedure,  as  hoU- 
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days,  and  the  fact  that  the  business  day  ends  at  noon  does 
not  extend  the  time  for  performance  of  an  act  where  the  time 
therefore  expires  on  such  shorter  day.  The  statute  is  per- 
emptory in  its  terms  and  provides  that  upon  a  failure  of  the 
sureties  to  justify  within  the  time  fixed  therefor,  the  appeal 
shall  be  regarded  as  though  no  undertaking  had  been  given. 
(McCracken  v.  Superior  Court,  86  Cal.  74,  [24  Pac.  845]  ; 
Wood  V.  Superior  Court,  67  Cal.  115,  [7  Pac.  200].)  It 
follows  that  the  court  had  no  jurisdiction  to  entertain  the  ap- 
peal, and  it  should  have  been  dismissed. 

It  is,  therefore,  ordered  that  a  peremptory  writ  of  prohibi- 
tion issue  to  the  superior  court  of  Los  Angeles  County,  com- 
manding it  to  desist  and  refrain  from  further  proceedings 
in  that  certain  action  wherein  the  Knox  Auto  &  Wagon  Manu- 
facturing Company  is  plaintiff,  and  petitioner  is  defendant, 
other  than  to  grant  defendant's  motion  for  a  dismissal  of  the 
appeal. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1437,     Second  Appellate  District. — January  9,  1914.] 

PACIFIC  STATES  CORPORATION  (a  Corporation),  Ap- 
pellant, V.  RALPH  ARNOLD,  Respondent. 

Landlord  and  Tenant — Action  fob  Usi  and  Occupation — Necessftt 
OF  Existence  of  CJontractual  Belation. — In  an  action  for  use 
and  occupation  of  real  property,  the  plaintiff  is  not  entitled  to 
recover  unless  he  shows  that  the  conventional  relation  of  landlord 
and  tenant  exists. 

Id. — Relation  of  Landlord  and  Tenant — Whetheb  Implied  from 
Findings. — The  existence  of  the  relation  of  landlord  and  tenant  is 
not  to  be  implied  from  a  finding  in  such  action  "that  no  written 
or  verbal  lease  was  executed  by  plaintiff  to  defendant  of  said 
premises,  but  that  notice  was  giv«n  by  plaintiff  to  defendant  that 
defendant  would  be  liable  for  the  rental  of  said  premises  if  he 
continued  to  use  and  occupy  the  same  after  May  1,  1911." 

Id. — Notice  of  Liability  fob  Bent — Whether  Shows  Belation  of 
Landlord  and  Tenant. — The  fact  that  the  plaintiff  gave  notice 
that  the  defendant  would  be  liable  for  rent;  in  the  absence  of  any 
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•hawing  of  asseM  on  the  part  of  tlie  defendant,  is  intnfficient  to 
show  the  existenee  of  any  contractual  relations  between  the  par- 
ties, without  which  the  plaintiff  could  not  prevail  in  an  action  to 
fecover  rent. 
L). — ^Appeal — Intendments  in  Supp<«t  of  Judgment  and  Findings. — 
Not  only  are  all  intendments  on  appeal  in  favor  of  the  regularity 
of  the  action  of  the  trial  court,  but  the  findings  of  fact  made  by 
th0  trial  court  are  to  receive  such  a  construction  as  will  uphold 
rather  than  defeat  its  judgment  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Qavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lloyd,  Hunt,  Cheney  &  Geibel,  for  Appellant. 

Garfield  R.  Jones,  and  Jones  &  Bennett,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  rent  at  the  rate  of  one  hun- 
dred and  seventy-five  dollars  per  month  for  six  months'  use 
and  occupation  of  real  property.  Judgment  for  defendant. 
Plaintiff  appeals  upon  the  judgment-roll  claiming  the  judg- 
ment is  not  supported  by  the  findings. 

The  court  in  substance  found  that  on  March  20,  1911,  de- 
fendant, who  was  then  the  owner  of  the  property,  offered  to 
sell  it  to  one  Merritt  in  consideration  of  twenty-five  thousand 
dollars,  and  the  right  to  use  and  occupy  it  until  January  1, 
1912,  which  offer  Merritt  declined ;  that  thereafter  defendant 
sold  and  conveyed  the  same  in  fee  to  Merritt  for  the  con- 
sideration of  twenty-five  thousand  dollars,  but  no  agreement 
was  made  between  Merritt  and  defendant  whereby  the  latter 
was  given  the  right  to  use  and  occupy  the  premises  for  any 
period  whatsoever;  that  about  May  1,  1911,  plaintiff  acquired 
title  to  the  property,  at  which  time  defendant  was  in  the 
open,  notorious,  and  exclusive  possession  thereof  under  a 
claim  of  right  to  occupy  the  same  until  January  first,  as 
stated  in  his  offer  of  sale  to  Merritt  and  so  found  by  the  court, 
but  plaintiff  had  no  notice  of  such  claim;  that  the  value  of 
the  use  and  occupation  so  had  by  defendant  was  seven  hun- 
dred dollars,  no  part  of  which  had  been  paid;  **that  no 
written  or  verbal  lease  was  executed  by  plaintiff  to  defendant 
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of  said  premises,  but  that  notice  was  given  by  plaintiflf  to 
defendant  that  defendant  would  be  liable  for  the  rental  of 
said  premises  if  he  continued  to  use  and  occupy  the  same 
after  May  1,  1911." 

In  the  case  of  Chegg  v.  Tamsen,  42  App.  Div.  138,  [58  N.  Y. 
Supp.  1026],  the  court  says:  ** There  can  be  no  doubt  that  in 
an  action  for  use  and  occupation,  such  as  this  was,  the  plain- 
tiff is  not  entitled  to  recover  unless  he  shows  that  the  conven- 
tional relation  of  landlord  and  tenant  exists**;  in  support  of 
which  the  court  cited  several  cases.  The  law  seems  to  be  well 
settled  that  in  the  absence  of  a  contractual  relation  the  action 
will  not  lie.  {Alt  v.  Oray,  26  Misc.  Rep.  843,  [56  N.  Y.  Supp. 
657] ;  Stevens  v.  Hulin,  53  Mich.  93,  [18  N.  W.  569].)  Ap- 
pellant concedes  this  to  be  the  law,  but  insists  that  the  notice 
given  by  plaintiflf  to  defendant  that  the  latter  would  be  liable 
for  rent  if  he  continued  to  use  and  occupy  the  premises  after 
May  1,  1911,  should  be  construed  as  a  finding  that  such  rela- 
tion did  exist.  Not  only,  are  all  intendments  in  favor  of  the 
regularity  of  the  action  of  the  trial  court,  but  **it  is  a  well- 
settled  rule  that  the  findings  of  fact  made  by  the  trial  court 
are  to  receive  such  a  construction  as  will  uphold  rather  than 
defeat  its  judgment  thereon."  (Paine  v.  San  Bernardino 
etc,  Co,,  143  Cal.  656,  [77  Pac.  659].)  The  complaint  alleged 
that  on  May  1,  1911,  **  plaintiflf  leased  to  defendant  and  de- 
fendant hired  of  plaintiflf"  the  premises  described  therein, 
which  allegation  was  denied.  Upon  this  issue  the  court  found 
that  no  lease  was  made.  This  was  in  response  to  the  allega- 
tion and  the  ultimate  fact  involved.  The  remainder  of  the 
finding  purports  to  be  and  is  a  part  only  of  the  evidence  ad- 
duced at  the  trial  in  support  of  the  allegation  that  a  lease  was 
made.  Conceding,  but  not  deciding,  that  the  relation  of 
landlord  and  tenant  might  be  implied  from  the  giving  of  the 
notice  and  continued  occupation  of  the  premises  by  defend- 
ant, if  standing  alone  and  considered  in  the  absence  of  other 
evidence,  such  fact  cannot  aid  appellant.  For  aught  dis- 
closed by  the  record,  since  the  finding  is  not  as  to  the  ultimate 
fact,  other  evidence  may  have  been  introducd  as  to  many 
circumstances  which  might  explain  or  destroy  the  implied 
eflfect  of  the  finding.  The  evidence  (not  brought  up  in  the 
record)  might  have  disclosed  that  plaintiff  had  not,  at  the 
time  of  giving  the  notice,  acquired  title  to  the  property,  and 
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hence  had  no  authority  to  act  in  the  matter;  or,  if  it  had 
acquired  title,  that  notice  of  such  fact  was  not  given  defend- 
ant. Since  it  was  the  duty  of  the  court  to  give  judgment  for  . 
plaintiff,  if  the  relation  of  landlord  and  tenant  existed,  it 
must  follow  from  the  judgment  rendered  that  the  court  con- 
strued its  ambiguous  findings  contrary  to  appellant's  con- 
tention. 

The  fact  that  plaintiff  gave  notice  that  defendant  would  be 
liable  for  rent,  in  the  absence  of  any  showing  of  assent  on  the 
part  of  defendant,  is  insufficient  to  show  the  existence  of  any 
contractual  relations  between  the  parties,  without  which  plain- 
tiff could  not  recover  in  an  action  of  this  character.  In  addi- 
tion to  the  cases  cited,  see:  Jackson  v.  Phillips,  13  John. 
(N.  Y.)  106;  Preston  v.  Hawley,  101  N.  Y.  586,  [5  N.  E.  770] ; 
Hill  V.  Coal  Valley  M.  Co.,  103  111  App.  41 ;  Fender  v.  Rogers, 
97  HI.  App.  280;  Biglow  v.  Biglow,  75  App.  Div.  98,  [77 
N.  Y.  Supp.  716] ;  18  Ency  of  Law,  p.  169. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1432.    Second  Appellate  District. — January  9,  1914.] 

SAN  PEDBO,  LOS  ANGELES  &  SALT  LAKE  RAIL- 
ROAD COMPANY  (a  Corporation),  Appellant,  v.  H.  L. 
PILLSBURY,  as  City  Tax  and  License-Collector  of  the 
City  of  Long  Beach,  Respondent. 

Municipal  Corporation — Assessment  por  Public  Improvement — 
Liability  op  Railroad  Right  op  Way. — A  city,  if  not  specially 
authorized  by  the  legislature  in  clear  and  unambiguous  language, 
is  without  power  to  levy  an  assessment  on  the  right-of-way  of  a 
railroad  company  extending  through  the  municipality  for  a  portion 
of  the  cost  of  a  combined  bulkhead  and  sidewalk  within  the  limits 
thereof,  or  to  make  any  sale  of  such  property  to  satisfy  an  assess- 
ment so  attempted. 

Id. — Sale  op  Railroad  Right  op  Way — Injunction. — If  a  sale  of 
property  being  used  for  the  purposes  of  which  a  railroad  ordinarily 
uses  its  right-of-way  is  proposed  in  pursuance  of  such  assessmenti 
the  railroad  company  is  entitled  to  an  injunction. 
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Id.— -Steekt  Act  of  1903 — Application  to  Railsoad  Pbopebtt. — The 
Street  Act  of  1903  (Stats.  1903,  p.  376)  which  proyidee  for  th* 
"laying  out,  opening,  extending,  mdening  or  straightening"  of 
•  public  streets  and  wajs  within  municipalities,  and  which  expressly 
provides  that  in  making  an  assessment  for  the  public  work  therein 
provided  for,  the  same  shall  be  levied  upon  the  lands  within  th0 
assessment  district,  "including  the  property  of  any  railroad,"  does 
not  make  the  right  of  way  of  a  railroad  corporation  liable  for 
assessment  and  sale  on  account  of  work  having  reference  to  the 
improvement  of  streets  already  laid  out  and  established, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  S.  Halsted,  W.  F.  Palmer,  F.  A.  Waters,  and  Wilfred 
M.  Peck,  for  Appellant. 

Stephen  Q.  Long,  City  Attorney,  and  Percy  Hight,  for 
Respondent. 

JAMES,  J. — The  stipulated  and  admitted  facts  in  this  case 
are :  That  plaintiff  at  all  times  material  to  the  matters  in  con- 
troversy was  a  railroad  corporation  engaged  as  a  common 
carrier  of  freight  and  passengers,  and  operating  a  line  of  rail- 
road from  the  bay  of  San  Pedro  in  Los  Angeles  County, 
through  the  city  of  Long  Beach  and  other  portions  of  the 
state  of  California,  to  the  city  of  Salt  Lake  in  the  state  of 
Utah ;  that  said  corporation  was  the  owner  of  certain  ground 
extending  through  the  city  of  Long  Beach  which  it  actually 
used  in  the  operation  of  its  railroad;  that  in  the  year  1910 
certain  proceedings  were  had  and  taken  by  the  common  coun- 
cil of  the  city  of  Long  Beach  whereby  it  was  proposed  to  con- 
struct a  combined  bulkhead  and  sidewalk  within  the  limits 
of  the  municipality  under  authority  given  by  an  act  of  the 
legislature  (Stats.  1901,  p.  34) ;  that  by  these  proceedings  an 
assessment  district  was  established  and  an  assessment  at- 
tempted to  be  levied  upon  the  land  of  plaintiff,  and  that  the 
defendant,  in  default  of  the  payment  of  such  assessment, 
threatened  to  make  sale  of  the  property  to  satisfy  the  charge 
made  against  it.  The  proceedings  were  all  completed  during 
the  year  1910,  and  the  threatened  sale  was  to  have  taken 
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place  on  the  seventh  day  of  October  of  that  year.  By  the 
stipulation  of  the  parties  it  was  further  agreed  that  all  of 
the  proceedings  had  by  which  authority  was  claimed  to  be 
given  to  make  the  proposed  sale  were  in  due  form. 

Plaintiff  brought  this  action  to  have  the  assessment  as  to 
it  declared  null  and  void  and  to  secure  an  injunction  to  pre- 
vent any  sale  being  made  of  its  property.  A  preliminary 
restraining  order  was  issued,  but  upon  trial  being  had,  the 
case  being  submitted  on  a  stipulation  as  to  the  facts,  in 
substance  as  they  are  set  out  in  the  foregoing,  judgment  was 
entered  in  favor  of  defendant.  This  appeal,  taken  from  that 
judgment,  followed. 

The  contention  of  plaintiff  is  that  as  against  the  right-of-way 
and  property  incident  to  the  actual  maintenance  and  operation 
of  the  business  of  a  common  carrier,  a  municipality  possesses  no 
right  to  levy  such  an  assessment  as  that  proposed  to  be  collected, 
or  to  make  any  sale  of  such  property  to  satisfy  that  claim. 
The  case  of  Southern  Calif omia  Ry,  Co.  v.  Workman,  146 
Cal.  80,  [2  Ann.  Cas.  583,  79  Pac.  586,  82  Pac.  79],  is  relied 
upon  as  furnishing  authority  for  appellant's  position.  In 
that  decision  it  is  declared  that  an  attempt  to.  enforce  an 
assessment  against  the  right-of-way  of  a  railway  corporation 
is  without  authority  of  law.  It  was  there  said:  **To  enforce 
an  assessment  against  such  right-of-way  and  track,  extending 
about  half  a  mile  in  distance,  by  a  sale  and  conveyance,  would 
necessarily  dismember  and  break  up  the  entirety  and  utility 
of  the  road  as  a  line  of  travel  and  commercial  intercourse,  and 
interfere  with  and  impair  the  paramount  interests  which  the 
public  have  in  it  for  these  purposes.  The  property  of  the 
corporation  in  its  road  and  appurtenances  essential  to  its 
operation  and  use,  annexed  to  the  franchise  of  the  company  to 
maintain  and  operate  its  road,  is  an  entirety,  and  is  thus 
charged,  in  the  hands  of  the  company,  with  an  important  trust 
in  favor  of  the  public,  though  the  property  in  all  other  re- 
spects is  essentially  private,  and  operated  for  private  gain. 
Public  policy  would  seem  to  forbid  a  severance  and  segrega- 
tion of  its  several  special  or  particular  parts,  essential  to  the 
exercise  of  the  franchises  and  the  use  and  operation  of  the 
road,  in  forced  sale  upon  legal  process,  or  for  an  assessment.'* 
The  supreme  court  in  that  decision  cited  other  cases  to  the 
effect  that  the  doctrine  was  a  settled  one  that  a  lien  would  not 
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be  enforced  against  a  fractional  part  of  a  railroad's  right- 
of-way,  except  when  specially  authorized  by  the  legislature  in 
clear  and  unambiguous  language.  Such,  then,  was  the  de- 
clared policy  of  the  law  as  applicable  to  the  conditions  under 
which  the  assessment  was  attempted  to  be  levied  and  collected, 
(assuming  that  a  right-of-way  easement  was  intended  to  be 
sold),  unless  the  legislature  by  some  express  declaration  had 
deterpjined  a  contrary  policy.  General  rules  of  public  policy, 
of  course,  must  be  yielded  in  the  face  of  legislation  which 
pronounces  in  contradiction  or  modification  thereof.  In  the 
opinion  of  the  trial  judge,  whicji  is  printed  in  the  clerk's 
transcript,  it  appears  that  it  was  considered  that  this  rule  of 
public  policy  had,  subsequent  to  the  making  of  the  decision  in 
Southern  Calif omia  By.  Co,  v.  Workman,  146  Cal.  80,  [2 
Ann.  Cas.  583,  79  Pac.  586,  82  Pac.  79],  been  the  subject  of 
legislative  change,  and  attention  is  called  to  the  street  acts 
of  1903  (Stats.  1903,  p.  376),  and  1911  (Stats.  1911,  p.  730). 
The  act  of  1911  may  be  left  out  of  consideration  wholly,  for  it 
was  enacted  subsequent  to  the  commencement  and  conclusion 
of  all  of  the  proceedings  under  which  plaintiff's  property 
was  attempted  to  be  sold.  In  the  act  of  1903,  before  cited, 
the  legislature .  has  expressly  provided  that  in  making  an 
assessment  for  the  public  work  therein  provided  for,  the  same 
shall  be  levied  upon  the  lands  within  the  assessment  district, 
*^ including  the  property  of  any  railroad.' '  This  act  was  an 
act  which  provided  for  the  **  laying  out,  opening,  extending, 
widening,  or  straightening"  of  public  streets  and  ways  within 
municipdities,  and  not  an  act,  as  was  the  act  of  1901  and  the 
Vrooman  Act  (the  last  mentioned  act  being  the  one  considered 
in  Southern  California  Ry,  Co.  v.  Workman,  146  Cal.  80,  [2 
Ann.  Cas.  583,  79  Pac.  586,  82  Pac.  79]),  providing  for  the 
doing  of  work  upon  streets  and  ways  already  laid  out  and 
established.  There  might  well  have  been  a  good  reason  why 
the  legislature  did  not  choose  to  change  the  policy  of  the  law 
and  make  the  right-of-way  of  a  railroad  corporation  liable 
for  assessment  and  sale  on  account  of  work  having  reference 
to  the  improvement  of  streets  already  laid  out  and  established, 
and  yet  have  considered  it  advisable  to  make  such  right-of- 
way  assessable  for  the  purpose  of  paying  a  portion  of  the 
expenses  of  laying  out,  or  extending,  or  widening,  or 
straightening  of  public  streets.    Because  it  was  determined  as 
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to  one  class  of  street  work  that  such  property  should  be  so 
assessable,  furnishes  no  logical  or  suflScient  reason  for  the 
conclusion  that  the  established  poli<5y  of  the  law  should  be 
deemed  to  have  been  then  changed  as  affecting  all  classes  and 
kinds  of  street-improvement  work  which  might  be  done  under 
the  different  statutes.  In  the  case  of  Los  Angeles  Pacific  Co. 
V.  Hubbard,  17  Cal.  App.  646,  [121  Pac  306],  decided  by 
this  court,  there  was  considered  the  terms  of  the  Street  Act  of 
1903  which,  as  has  been  pointed  out,  contained  an  express 
provision  making  the  property  of  a  railroad  company  liable 
for  the  assessments  therein  provided  to  be  made. 

What  is  said  in  the  foregoing  presupposes  a  condition  of  the 
case  where  the  intention  of  respondent  was  to  sell  every  in- 
terest possessed  by  appellant  in  the  land.  The  decision  in 
the  Workman  case  reserved  from  adjudication  the  question  as 
to  whether  the  fee  or  reversionary  title  of  property  to  which  an 
easement  of  a  right-of-way  is  attached,  might  not  be  sold,  leav- 
ing undisturbed  the  easement  right.  Later  the  case  of  Fox  v. 
Workman,  155  Cal.  201,  [100  Pac.  246],  arose,  that  being  a 
suit  to  recover  damages  against  the  municipal  treasurer  be- 
cause of  his  refusal  to  make  a  sale  on  the  same  property  and 
under  the  same  assessment  involved  in  Southern  Calif omia 
By.  Co,  V.  Workman,  except  that  the  bondholder  therein  in- 
sisted that  he  was  asking  only  for  a  sale  of  the  fee  subject  to 
the  easement.  In  considering  the  latter  appeal,  the  supreme 
court  said:  **The  opinion  of  the  court  (referring  to  Southern 
California  Ry,  Co,  v.  Workman,  146  Cal.  80,  [2  Ann.  Cas.  583, 
79  Pac.  586,  82  Pac.  79] )  states  that  it  was  evidently  the  in- 
tention to  assess  and  sell  the  right-of-way  as  described  in  the 
assessment.  If  such  easement  had  not  been  included  in  the  pro- 
posed sale,  there  would,  under  the  views  expressed  by  the  court 
regarding  a  sale  of  the  fee,  have  been  nothing  to  enjoin." 
The  court  determined  that  Fox,  the  plaintiff,  had  demanded  a 
sale  of  both  the  fee  and  easement,  and  that  he  could  not 
prevail. 

In  the  case  at  bar  it  was  stipulated,  first,  that  the  appellant 
was  the  owner  in  fee  of  the  real  property  described  in  the 
assessment;  that  respondent  proposed  to  sell  the  property. 
The  following  paragraph  is  then  set  out  in  the  written  stip- 
ulation  of  facts:  **That  there  is  now,  and  for  more  than  two 
years  last  past  has  been,  affibced  to  and  located  over,  along  and 
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upon  the  above  described  parcels  of  land,  a  portion  of  the 
main  line  of  the  railroad  owned  and  operated  by  the  plaintiflE 
under  its  charter  and  franchise,  consisting  of  standard  gauge 
tracks,  the  center  lines  of  which  are  shown  in  red  upon  the 
map  hereto  attached,  .  .  .  ;  and  said  parcels  of  land  above 
described  are  now,  and  have  been  during  all  the  times  herein 
referred  to,  used  by  the  plaintiff  for  the  sole  and  only  purpose 
of  operating  its  railroad  thereon  as  a  common  carrier  in  ac- 
cordance with  the  provisions  of  its  charter. '* 

The  term  ** right-of-way*'  denotes  the  tenure  by  which  land 
is  held ;  it  is  descriptive  of  the  easement  right  and  not  of  the 
land  to  which  it  is  affixed.  (UM  v.  Ohio  River  R,  Co.,  51  W. 
Va.  106,  [41  S.  E.  340] ;  Atlantic  &  Pacific  R,  Co.  v.  Lesueur, 
2  Ariz.  428,  [1  L.  E.  A.  244,  19  Pac  157].)  The  fact  appears 
then  that  the  property  which  was  proposed  to  be  sold  was  be- 
ing used  for  the  purposes  for  which  a  railroad  ordinarily  uses 
its  right-of-way.  It  is  not  made  to  appear  that  there  would 
be  offered  for  sale  the  fee  subject  to  the  reserved  easement 
in  the  railroad  company  to  continue  to  use  the  ground  for 
right-of-way  purposes.  If  appellant  owned  the  fee  in  the 
land,  as  is  admitted,  then  every  lesser  interest  was  merged 
therein.  No  person  can  have  an  easement  in  land  which 
he  himself  owns.  (Jones  on  Easements,  sec  835.)  And  if, 
as  is  also  admitted,  the  only  uses  to  which  the  land  was  being 
put  were  those  necessarily  incidental  to  the  operation  of  ap- 
pellant's railroad  and  its  business  as  a  common  carrier,  then 
the  sale  proposed  to  be  made  would  seem  to  contemplate  that 
appellant's  whole  interest  in  the  property  should  be  taken 
away.  Whether  a  sale  would  actually  accomplish  this  result 
is  not  the  question ;  if,  under  the  conditions  shown  as  to  ap- 
pellant's  interest  in  the  land,  the  apparent  design  of  the 
proceedings  was  appropriate  to  accomplish  that  result,  ap- 
pellant is  entitled  to  the  remedy  which  is  sought  in  this  action. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  10,  1914. 
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Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing 
by  the  supreme  court,  and  filed  the  following  opinion  on 
March  10,  1914. 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing. 

The  cause  is  decided  on  the  authority  of  Southern  Cali- 
fornia Ry.  Co.  V.  Workman,  146  Cal.  80,  [2  Ann.  Cas.  583, 
79  Pac.  586,  82  Pac.  79],  and  the  grounds  of  my  dissent  from 
the  present  order  are  fully  stated  in  my  dissenting  opinion  in 
that  case. 


[Civ.  No.  1431.    Second  Appellate  District. — January  9,  1914.] 

J.  H.  McINTYEE,  Appellant,  v.  THE  CITY  OF  LOS  AN- 
GELES et  al.,  Respondents. 

Municipal  Oobporation — Contract  fob  Street  Improvement — ^Re- 
lease OF  Contbactob  by  Execution  of  Second  Contract — Remedy 
OF  Pbopebty  Owneb. — Where  the  board  of  public  works,  having 
entered  into  a  ralid  contract  for  street  improvement,  makes  an- 
other contract  releasing  the  contractor  from  doing  certain  work 
required  bj  the  original  contract,  the  remedy  of  a  property  owner 
is  hy  appeal  to  the  citj  council,  which  has  power  to  set  aside  the 
asscfssment  and  order  the  work  completed  in  accordance  with  the 
specifications;  and  if  this  remedy  is  not  resorted  to,  an  action  to 
cancel  the  bond  issued  against  his  proi>ert7  for  the  improvement 
and  to  annul  the  lien  thereof  is  not  maintainable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lucius  M.  Pall,  for  Appellant 

John  W.   Shenk,   City  Attorney,  Leslie  E.  Hewitt,  and 
Charles  D.  Houghton,  for  Respondents. 

SHAW,  J. — The  purpose  of  this  action  was  to  obtain  a  de- 
cree declaring  a  street  improvement  bond,  which  had  been 
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issued  against  plaintiff's  property,  canceled  and  the  lien 
thereof  annulled. 

A  general  demurrer  interposed  to  the  complaint  by  the  de- 
fendant was  sustained.  Plaintiff  declined  to  amend,  where- 
upon the  court  gave  judgment  for  defendant,  from  which 
plaintiff  appeals. 

As  appears  from  the  complaint,  the  contract  for  doing  the 
work  was  duly  awarded  to  one  T.  E.  Shaffer,  with  whom  the 
board  of  public  works,  on  August  17,  1910,  duly  entered  into 
a  valid  contract  for  the  performance  thereof  in  accordance 
with  the  plans  and  specifications  therefor.  The  specifications, 
among  other  things,  provided  for  the  construction  of  a  stone 
wall  as  therein  specified.  Appellant  concedes  that  all  the  pro- 
ceedings required  by  law  to  be  had  and  taken  as  a  prerequisite 
for  entering  into  the  contract  were  duly  had  and  taken,  and 
the  validity  of  the  contract  of  August  17,  1910,  is  unques- 
tioned. The  cause  of  action  is  based  upon  the  allegation  of 
the  complaint  that  on  or  about  September  10,  1910,  and  after 
the  board  of  public  works  had  on  August  17,  1910,  entered 
into  a  valid  contract  for  the  doing  of  the  work,  it,  without 
authority  so  to  do,  made  another  and  different  contract  with 
Shaffer  whereby  he  was  released  from  and  not  required  to 
construct  the  stone  wall,  as  provided  in  the  specifications  for 
the  improvement  of  the  street,  by  reason  of  which  Shaffer 
neglected  and  failed  to  construct  the  stone  wall  as  required  by 
the  terms  of  the  contract  of  date  August  seventeenth,  but  did 
perform  the  work  in  compliance  with  the  contract  dated 
September  tenth,  and  that  as  performed  under  and  pursuant 
to  the  terms  of  said  last  mentioned  contract  the  work  was 
accepted  and  the  street  improvement  bond  issued  for  the  as- 
sessment made  against  plaintiff's  lot. 

We  agree  with  appellant  that  the  contract  of  date  August 
seventeenth  was  a  valid,  binding  contract  under  and  pur- 
suant to  which  the  contractor  obligated  himself  to  perform 
the  work  in  accordance  with  the  specifications  for  the  improve- 
ment of  the  street,  which  included  the  construction  of  the 
stone  wall  as  specified.  As  shown  by  the  allegations  of  the 
complaint,  the  board  of  public  works  had  no  authority  to 
enter  into  the  second  contract,  or  in  any  manner  release  the 
contractor  from  doing  any  of  the  work  as  provided  in  the 
specifications  in  accordance  with  which  the  work  was  ordered 
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to  be  done.  This  being  true,  the  second  contract  was  null 
and  void.  As  thus  presented,  it  follows  that  the  contractor 
neglected  and  failed  to  perform  the  work  in  accordance  with 
his  agreement,  and  failed  to  comply  with  the  specifications  in 
the  performance  of  his  contract.  The  case  presented  is  one 
where  the  contractor  has  failed  to  perform  the  work  in  ac- 
cordance with  the  specifications  made  a  part  of  the  contract, 
notwithstanding  which  failure  the  city  by  its  proper  officers 
has  wrongfully  accepted  the  work  as  done  to  its  satisfaction 
in  compliance  with  the  terms  of  the  contract.  This  was  an 
error  on  the  part  of  the  official  whose  duty  it  was  to  see  that 
the  work  was  done  in  accordance  with  the  terms  of  the  only 
valid  contract  made,  the  remedy  for  which  error  and  neglect 
of  duty  on  his  part,  under  the  express  provisions  of  section  11 
of  the  Street  Improvement  Act,  was  an  appeal  to  the  city 
council,  which  had  the  power  to  set  aside  the  assessment  and 
order  the  work  completed  in  accordance  with  the  specifica- 
tions. No  appeal  was  taken.  {Ryan  v.  Altschvl,  103  Cal. 
177,  [37  Pac.  339] ;  Biggins  v.  Hartshorne,  108  Cal.  162,  [41 
Pac.  283} ;  Fanning  v.  Leviston,  93  Cal.  186,  [28  Pac.  943] ; 
Himmelnumn  v.  Hoadley,  44  Cal.  279.) 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  4,  1914. 


[<St.  No.  1423.    Second  Appellate  District. — January  9,  1914.] 

JOHN  LAPIQUE,  Appellant,  v.  GEORGE  J.  DENIS  et  al., 
Respondents. 

Pleading — Assigned  Claim — Absence  of  Allegation  of  Assign- 
ment.— A  count  in  a  complaint  which  does  no4;  allege  any  assign- 
ment or  transfer  to  the  plaintiff  of  the  property  or  rights  of  ac- 
tion of  the  person  whose  claims  to  a  right  of  action  against  the 
defendants  are  set  forth  in  such  count,  is  insufficient. 
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lb. — Action  IifvoLviNo  Estate  of  Dbckdbnt— Uncebtaintt  of  Com- 
plaint—Sustaining OP  DEinjR&E&  Without  Lxavb  to  Aicenb. — 
Wherre,  in  an  action  against  several  defendants  for  an  aoeonnting 
for  monejs  received  from  an  estate  of  a  decedent  and  for  a  re- 
eovery  of  moneys  alleged  to  have  been  receired  hj  them  aa  rentala 
from  property  fraudulently  included  in  the  administration  of  the 
estate  of  the  deceased,  it  cannot  be  determined  from  the  allega- 
tions of  the  fourth  amended  complaint  in  what  capacity  either  of 
the  defendants  is  sought  to  be  held  liable,  or  what  relation  either 
of  them  bore  to  the  plaintiff's  assignor,  or  to  the  estate,  or  to  its 
executor  or  special  administrator;  or  when  any  of  the  sums  of 
money  for  which  they  are  to  account  were  collected  or  received  by 
them;  or  what  facts  existed  either  in  the  intentions  or  within 
the  knowledge  of  the  defendants  which  justify  the  plaintiff  in  al- 
leging that  the  defendants  acted  corruptly  or  for  the  purpose  of 
divesting  the  plaintiff's  grantor  of  any  right  possessed  by  him,  the 
court  properly  sustains  a  demurrer  to  the  complaint  without  leave 
to  amend. 

APPEAL  from  judgments  of  dismissal  of  the  Superior 
Court  of  Los  Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Lapique,  in  pro.  per.,  for  Appellant. 

Denis  &  Loewenthal,  and  Cole  &  Cole,  for  Respondents. 

CONREY,  P.  J.— Separate  demurrers  to  the  fourth 
amended  complaint  were  filed  by  the  three  respondents  above 
named.  The  court  having  sustained  said  demurrers  without 
leave  to  amend,  judgments  of  dismissal  were  entered  in  favor 
of  the  said  respondents,  and  the  plaintiff  appeals  from  said 
judgments. 

The  judgments  recite  the  fact  that  similar  demurrers  to 
the  preceding  complaints  in  this  action  had  been  sustained 
by  the  court  and  that  the  plaintiff  had  failed  to  amend  in 
the  respects  required  as  a  result  of  the  sustaining  of  said 
demurrers,  and  that  therefore  in  sustaining  these  demurrers 
the  orders  were  made  without  leave  to  amend. 

As  to  the  first  count  of  the  complaint  it  is  sufScient  to  say 
that  the  plaintiff  does  not  therein  allege  any  assignment  or 
transfer  to  the  plaintiff  of  the  property  or  rights  of  action 
of  Antoine  Begon,  the  person  whose  claims  to  a  right  of 
action  against  the  defendants  are  set  forth  in  said  first  count. 
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The  second  count  of  the  complaint  begins  by  adopting  all 
of  the  paragraphs  of  the  first  count  as  parts  of  the  second, 
and  adds  certain  other  paragraphs.  In  one  of  these  it  is 
alleged  "that  for  value  received,  before  the  filing  of  this 
fourth  amended  complaint,  said  surviving  husband  of  Maria 
Begon,  deceased,  Antoine  Begon,  duly  assigned,  conveyed, 
sold  and  transferred  to  John  Lapique,  this  plaintiff,  all  his 
claims,"  etc.  Demand  is  *'for  an  accounting  of  all  moneys 
collected  and  received  from  the  estate  of  Maria  Begon,  de- 
ceased, by  each  and  all  of  the  defendants,  from  the  9th  day 
of  November,  1894,  down  to  the  date  of  judgment  in  this 
action,"  and  for  judgment  against  the  defendants  and  each 
of  them  for  a  certain  large  sum  of  money,  alleged  to  have 
been  received  by  "the  defendants"  as  rentals  from  property 
included  in  said  administration,  but  which  plaintiff  says  was 
community  property  of  Antoine  and  Maria  Begon. 

Besides  the  respondents  on  this  appeal,  nine  other  defend- 
ants are  naiped  in  the  complaint.  According  to  the  allega- 
tions of  the  complaint,  letters  of  special  administration  and 
letters  testamentary  were  issued  upon  the  estate  of  Maria 
Begon,  deceased,  at  two  certain  dates  in  December,  1894.  It 
is  then  alleged,  "that  ever  since  said  last  named  date  said 
defendant  has  been  and  now  is  the  duly  appointed,  qualified 
and  acting  special  administratrix  and  executrix  of  the  estate 
of  Maria  Begon,  deceased."  The  complaint  does  not  state 
which  defendant  was  so  appointed.  Inconsistently  with  this 
allegation,  other  allegations  are  made  charging  that  the  will 
which  was  admitted  to  probate  was  in  fact  not  the  last  will 
and  testament  of  said  deceased,  and  that  the  defendants  in 
procuring  the  admission  to  probate  of  the  so-called  will  repre- 
sented that  they  were  acting  at  the  request  of  Antoine  Begon 
and  that  the  property  described  in  their  petition  was  the 
separate  property  of  his  deceased  wife,  whereas  the  plaintiff 
says  that  in  fact  such  representations  were  untrue.  It  is  not 
alleged  that  the  defendants  knew  that  said  representations 
were  untrue,  or  did  anything  to  prevent  the  matter  from  be- 
ing determined  on  its  merits,  and  it  is  not  alleged  that 
Antoine  Begon  was  ignorant  of  the  proceedings  in  probate. 
The  only  statement  approaching  such  an  allegation  is  that  the 
petition  for  probate  was  heard  by  the  court  on  a  certain  day 
"without  notice  in  writing"  to  said  surviving  husband. 
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It  is  alleged  that  the  acts  of  the  defendants  in  said  pro- 
bate proceedings,  and  in  collecting  rents  from  the  properties 
mentioned,  were  done  '*as  agents,  attorneys  at  law,  legatees, 
devisees,  so-called,  and  trustees  of  plaintiff's  grantor,  and 
were  taken  in  said  probate  court  by  each  and  all  of  said  de- 
fendants corruptly  and  for  the  purpose  of  divesting  and 
cheating  said  grantor  of  his  estate  in  said  community  prop- 
erty." 

The  demurrers  are  made  upon  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action,  and  also  upon  various 
grounds  showing  that  the  complaint  is  for  various  reasons 
uncertain,  and  for  like  reasons  unintelligible  and  for  like 
reasons  ambiguous.  Many  of  these  points  are  well  taken  and 
it  is  unnecessary  to  review  them  at  length.  The  complaint 
abounds  in  confused  statements  and  in  forms  of  statement 
such  as  those  of  paragraph  15,  which  set  forth  certain  find- 
ings made  in  an  action  now  pending  on  appeal  in  the  su- 
preme court,  without  alleging  the  facts  stated  in  said  findings 
as  facts  provable  in  this  case.  Prom  the  allegations  in  the 
complaint  it  cannot  be  determined  in  what  capacity  either 
of  these  three  defendants  is  sought  to  be  charged  or  held 
liable,  or  what  relation  either  of  them  bore  to  Antoine  Begon 
or  to  said  estate  or  to  its  executor  or  special  administrator; 
or  when  any  of  the  sums  of  money  for  which  they  are  to 
account  were  collected  or  received  by  them;  or  what  facts 
existed  either  in  the  intentions  or  within  the  knowledge  of 
the  defendants  which  justify  the  plaintiff  in  alleging  that 
the  defendants  acted  corruptly  or  for  the  purpose  of  divesting 
plaintiff's  grantor  of  any  right  possessed  by  him. 

The  judgments  appealed  from  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1424.    Second  Appellate  District.— January  9,  1W4.] 

W.  H.  ROBINSON  et  al.,  Respondents,  v.  JAMES  B.  BLED- 
SOE,  Appellant. 

Tenancy  in  Ooiocon— AcQmsrnoN  of  Advers*  Titli— Tenant  as 
Trustee. — As  a  general  rule  a  tenant  in  common,  occupying,  as  he 
is  presumed  to,  relations  of  trust  and  confidence  toward  his  co- 
tenants,  may  not  acquire  an  adverse  title  to  that  under  which  pos- 
session of  the  property  is  held,  without  being  charged  as  a  trustee 
in  the  holding  thereof  for  the  joint  benefit  of  the  cotenancy ;  'but 
the  relation  of  cotenants  is  not  necessarily  so  intimate  as  to  pre- 
clude one  of  them  from  acquiring  and  asserting  an  adverse  claim 
against  the  others. 

Id. — Existence  of  Tenancy  in  Goicmon— Oolor  of  Title  and  Asser- 
tion of  Claim. — In  order  that  a  tenancy  in  common  may  exist  be- 
tween parties  in  the  holding  of  land,  it  is  necessary  that  they 
possess  some  color  of  title  and  assert  their  claim  in  some  tangible 
way. 

Id. — State  Land — ^Possessory  Right — Character  of  Possession. — 
Under  section  1006  of  the  Civil  Code,  a  possessory  right  to  state 
lands  may  be  acquired  which  will  be  sufficient  against  all  except 
•the  sovereignty.  But  this  right  must  be  evidenced  by  actual  pos- 
session, for  there  can  be  no  constructive  possession  in  such  a  case. 

Id. — Actual  Possession — What  Constitutes — Notice  of  Claim. — 
By  actual  possession  is  meant  a  subjection  to  the  will  and  dominion 
of  the  claimant.  It  is  usually  evidenced  by  occupation,  by  a  sub- 
stantial incloBure,  by  cultivation,  or  by  appropriate  use,  according 
to  the  particular  locality  and  quality  of  the  property.  The  acts 
and  things  done  must  be  of  such  a  nature  as  to  give  notice  to  the 
public  of  the  claim. 

(d.^Desert  Land  Used  by  Cattlemen — Title  Acquired  by  One  not 
Held  in  Trust  foe  Others. — Where,  after  a  number  of  cattlemen 
iiave  for  years  used  a  large  tract  of  desert  land  for  grazing,  one 
of  their  number  purchases  a  part  of  the  land  from  the  state,  the 
others  who  have  never  asserted,  or  attempted  in  any  way  to  give 
notice,  that  they  claimed  the  right  to  the  possession  of  any  partic- 
ular lands,  except  thirty  acres  thereof,  cannot  maintain  an  action 
to  have  it  declared  that  the  purchaser  holds  the  land  in  trust  for 
them  as  tenants  in  common. 

Id. — Exclusion  of  Cotenant — Right  to  Consider  Tenancy  at  End. — 
If  the  plaintiffs  in  such  action  fenced  thirty  acres  of  the  tract,  and 
excluded  the  defendant  therefrom  because  of  his  refusal  to  pay  his 
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proportion  of  the  cost  of  the  fence,  this  entitled  him  to  treat  the 
assumed  cotenancy,  if  any  existed  as  to  that  ground,  as  at  an  end. 

Td, — Impbovkments — Failure  op  Cotenant  to  Make  Conteibution — 
SuMMABT  Bemedt  Against  Him. — There  is  no  right  in  cotenants, 
who  make  improvements  on  the  common  property,  to  seize  the  prop- 
erty of  a  noncontributing  member  and  so  summarily  work  out  their 
remedy  for  his  failure  to  contribute  to  the  cost  of  improTements 
made  with  his  consent. 

Id. — ^Possession  op  Common  Pbopebty— Equal  Bights  of  CSoten- 
ants. — To  constitute  a  tenancy  in  common  there  must  be  an  equal 
right  to  the  possession  of  every  part  and  parcel  of  the  fubjeet 
•  matter  of  the  tenancy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  refusing  a  new  triaL 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  E.  Bledsoe,  Leonard  &  Surr,  and  George  W.  Hellyer,  for 
Appellant. 

Byron  Waters,  for  Respondents. 

JAMES,  J. — ^Action  to  have  title  to  certain  land,  which 
was  secured  by  purchase  from  the  state,  declared  to  be  held 
in  trust  for  the  benefit  of  plaintiffs  as  tenants  in  common  with 
defendant.  Plaintiffs  had  judgment.  Defendant's  motion 
for  a  new  trial  was  denied,  and  he  appealed  from  that  order 
and  from  the  judgment. 

By  the  testimony  shown  in  the  bill  of  exceptions  it  appears 
that  in  the  county  of  Kern,  near  the  border  line  of  San  Ber- 
nardino County,  there  is  an  extensive  stretch  of  arid  land 
which  is  commonly  called  the  **Mojave  River  country."  This 
land  has  been  used  by  various  cattle  owners  for  from  twenty 
to  forty  years,  and  perhaps  longer,  as  a  grazing  ground.  It 
has  been  so  used  generally  with  no  permission  from  the  owner, 
except  that  which  is  inferable  from  the  fact  that  no  objection 
has  been  raised  against  such  use.  This  ground  has  no  water  ex- 
cept by  the  rain  that  falls  during  the  winter  months.  At  places, 
however,  which  are  usually  situated  many  miles  apart,  water 
in  small  quantities  comes  to  the  surface  of  the  ground  in  the 
form  of  springs,  and  at  these  places  the  cattle  which  graze 
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over  the  common  range  drink.  About  the  watering  places 
once  or  twice  each  year  rodeos  have  been  held.  At  these  times 
the  different  cattle  owners  were  given  notice  of  the  hold- 
ing of  the  rodeo  and  they  attended  for  the  purpose  of  separat- 
ing their  cattle  from  the  common  herd.  The  calves  were  then 
branded  and  any  unidentified  or  unclaimed  animals,  called 
'* mavericks,"  were  turned  over  to  the  cattle  man  who  had  the 
rodeo  in  charge,  as  his  perquisites.  Customarily  some  of  the 
cattle  raisers  would  erect  inclosures  and  frame  structures  at 
these  watering  places  and  in  that  case  they,  by  consent  of 
their  fellows,  were  deemed  to  be  in  authority  at  the  round-ups. 
In  general,  between  the  times  when  the  round-ups  were  held, 
none  of  the  cattle  men  resided  at  the  watering  places,  but  lived 
elsewhere,  and  no  ownership  in  the  land  over  which  the  cattle 
grazed  appears  to  have  been  asserted  by  the  owners  of  the 
herds. 

For  many  years  prior  to  1893  one  Dumal  had  grazed  his 
cattle  over  that  desert  range.  He  made  his  headquarters  at 
Flowing  Wells,  which  was  the  name  of  a  watering  place  and 
not  a  town.  At  this  place,  scattered  over  about  two  acres 
of  ground,  were  eight  or  nine  springs  of  water.  In  order  to 
make  the  water  better  available  for  supplying  the  cattle, 
a  square  wooden  pipe  of  about  four  by  four  inches  in  dimen- 
sions was  made  by  nailing  four  boards  together.  One  length 
of  this  pipe  was  thrust  down  into  the  spring  and  by  that 
means  the  water  was  raised  above  the  surface  of  the  ground 
and  conducted  into  a  trough.  Dumal  built  a  rough  lumber 
bam  with  a  shake  roof,  also  a  small  cabin,  about  a  mile  from 
the  wells,  and  at  another  point  several  miles  distant  he  had 
a  stock  corral,  a  second  cabin,  and  a  pump.  His  place  of 
residence  was  at  Tehachapi.  In  the  year  mentioned,  one 
Downey,  on  behalf  of  himself,  W.  E.  Boren,  plaintiff  W.  H. 
Robinson,  and  the  defendant  Bledsoe,  purchased  from  Dumal 
for  the  sum  of  one  hundred  and  fifty  dollars  all  of  the  im- 
provements which  he  had  placed  at  Flowing  Wells,  and  also 
similar  property  at  other  points.  Each  of  the  persons  men- 
tioned were  cattle  raisers  who  resided  along  the  Mojave  River 
many  miles  away.  From  thence  on  the  four  men  used  Flow- 
ing Wells  for  rodeo  purposes.  They  shared  together  the  use 
of  the  improvements,  but  they  had  no  joint  interest  in  cattle, 
as  each  man  severally  owned  and  managed  his  herd.    They 
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moved  the  bam  and  cabin  just  mentioned  to  a  point  close  to 
the  springs.  In  1905,  Boren  and  Downey  sold  their  cattle  to 
plaintiff  Bennette,  and  at  the  same  time  sold  their  interest  in 
the  various  improvements  used  by  them  on  the  desert,  includ- 
ing the  Flowing  Wells  property.  Plaintiff  Bennette  and  de- 
fendant Bledsoe  were  not  on  friendly  terms  because  of  some 
ancient  grudge  existing  between  them,  and  from  the  time  that 
the  former  bought  the  cattle  and  interests  of  Boren  and 
Downey,  when  the  two  men  met  at  the  rodeos  there  was  no  in- 
terchange of  friendly  converse.  Each  ignored  the  presence 
of  the  other.  In  1906  Robinson  proposed  to  the  defendant 
that  a  fence  be  built  at  Flowing  Wells  for  the  purpose  of 
forming  an  inclosure  within  which  cattle  might  be  kept  when 
desired.  Defendant  stated  that  he  would  be  unable  to  assist 
in  the  building  of  the  fence,  but  would  pay  his  proportion  of 
the  cost,  if  one  was  built  by  the  other  two  men.  Robin- 
son hired  some  men,  and  they,  with  Bennette  and  a  son  of 
Robinson,  put  up  a  pasture  fence  inclosing  about  thirty  acr^. 
Robinson  presented  a  bill  to  defendant  for  the  amount  which 
he  claimed  to  be  the  proportion  of  the  cost  of  building  the 
fence  chargeable  to  defendant.  Bledsoe  refused  to  pay  this 
bill  on  the  ground  that  the  amount  charged  for  labor  was  ex- 
cessive, and  the  account  remained  unsettled.  Because  of 
Bledsoe's  refusal  to  discharge  this  alleged  indebtedness  plain- 
tiffs refused  to  allow  him  to  use  the  pasture,  making  their 
permission  for  such  use  conditional  upon  the  payment  of  the 
account.  The  trial  court  found  these  facts  as  to  the  building 
of  the  corral  and  the  exclusion  of  defendant  from  the  use  of 
it.  It  appears  that  none  of  the  defendants  knew  to  whom  the 
land  belonged  which  they  were  grazing  their  cattle  over  and 
upon  which  the  Flowing  Wells  springs  were  located ;  they  made 
no  claim  to  the  ownership  of  it.  The  witness  Downey,  the 
predecessor  in  interest  of  Bennette,  testifying  for  the  plain- 
tiffs said:  **I  never  claimed  any  title  to  that  land.  I  rather 
thought  that  I  had  a  right  to  water  my  cattle  there.  Every- 
body else  had  the  sanne  right ;  they  enjoyed  the  same  right.  I 
did  not  claim  the  right  to  enjoy  the  exclusive  use  of  that  water. 
...  I  have  seen  as  many  as  twenty  men  on  the  ground  there, 
different  owners  and  their  helpers ;  they  would  all  in  common, 
and  in  connection  with  myself,  Bledsoe,  Robinson,  and  Boren^ 
use  the  place  as  a  round-up  place,  and  for  cattle  purposes — 
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drinking.  .  .  .  When  I  stated  a  moment  ago  that  we  all  nsed 
them  in  common,  I  referred  to  the  water  and  corral."  These 
statements  of  the  witness  describe  correctly  the  general  condi- 
tion as  to  the  rights  assumed  by  the  cattle  owners  on  that 
range.  In  1908,  defendant  caused  surveys  to  be  run  about  some 
two  hundred  and  eighty  acres  of  land,  including  that  upon 
which  Flowing  Wells  springs  were  located.  He  learned  that 
the  land  was  a  part  of  the  school  lands  of  the  state  of  California, 
and  thereupon  he  made  application  to  purchase  the  two  hun- 
dred and  eighty  acres.  His  application  was  approved  and  in 
November,  1908,  he  received  his  certificate  of  purchase.  He 
next  gave  notice  of  his  ownership  to  the  plaintiffs,  and  this 
notice  required  that  if  they  (the  plaintiffs)  desired  to  con- 
tinue the  use  of  the  wells,  they  must  arrange  for  such  use  by 
lease.  In  this  notice  he  offered  to  pay  any  sums  that  might 
be  reasonable  for  plaintiffs'  share  in  the  improvements. 
Plaintiffs  refused  to  lease  from  defendant,  and  shortly  there- 
after brought  this  suit. 

The  correctness  of  the  proposition,  as  a  general  rule,  that  a 
tenant  in  common,  occupying  as  he  is  presumed  to,  relations  of 
trust  and  confidence  toward  his  cotenants,  may  not  acquire  an 
adverse  title  to  that  under  which  possession  of  the  property  is 
held,  without  being  charged  as  a  trustee  in  the  holding  thereof 
for  the  joint  benefit  of  the  cotenancy,  is  not  disputed.  There 
are  two  principal  questions  presented  by  this  appeal,  to  wit: 
1.  Whether  the  relation  of  cotenants  existed  between  plaintiffs 
and  defendant  in  their  possession  of  the  land  which  defendant 
purchased.  2.  Assuming  that  i^uch  relation  did  exist,  whether 
under  the  circumstances  shown  in  evidence  defendant  was 
relieved  from  his  trust  obligations  so  as  to  permit  him  to 
make  purchase  of  title  and  enforce  it  to  the  exclusion  of 
the  plaintiffs.  In  order  that  a  tenancy  in  common  should 
have  existed  between  plaintiffs  and  defendant  in  the  holding 
of  the  lands,  it  was  necessary  that  the  parties  should  have 
possessed  some  color  of  title  and  asserted  their  claim  in  some 
tangible  way.  Under  the  Civil  Code,  section  1006,  a  posses- 
sory right  to  state  lands  may  be  acquired  which  will  be  suflS- 
cient  against  all  except  the  sovereignty.  This  possessory  right 
must  be  evidenced  by  actual  possession,  for  there  could  be  no 
constructive  possession  in  such  a  case.  ''By  actual  possession 
it  meant  a  subjection  to  the  will  and  dominion  of  the  claimant^ 
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and  is  usually  evideuced  by  occupatiou,  by  a  substantial  in- 
closure,  by  cultivation,  or  by  appropriate  use,  according  tx)  the 
particular  locality  and  quality  of  the  property."  (Coryell  v. 
Cain,  16  Cal.  567.)  The  acts  and  things  done  must  be  of 
such  a  nature  as  to  give  notice  to  the  public  of  the  claim. 
(Brumagim  v.  Bradshaw,  39  Cal.  24.)  Applying  the  require- 
ments of  these  rules  to  the  evidence  here  shown,  it  will  be 
seen,  first,  that  the  alleged  cotenants  never  asserted,  or  at- 
tempted in  any  way  to  give  notice,  that  they  claimed  the  right 
to  the  possession  of  any  particular  lands,  except  as  to  the 
thirty-acre  pasture,  which  two  of  them  fenced  and  which  will 
be  referred  to  in  a  later  portion  of  this  opinion.  It  is  well  to 
point  out  here  that  the  question  as  to  whether  any  of  the  cattle 
owners,  by  continued  use  of  the  water  which  came  to  the  sur- 
face of  the  ground  at  the  different  oases,  acquired  easement 
rights  therein  which  could  not  be  destroyed  upon  transfer  of 
the  fee  in  the  land,  is  not  involved.  This  action  concerns  the 
land  alone.  As  has  been  noted,  there  had  been  no  claim  made  by 
the  alleged  cotenants  that  they  were  entitled  to  the  possession 
of  any  certain  land.  The  range  extended  for  many  miles  and 
nothing  short  of  the  line  of  the  horizon  seems  to  have  marked 
a  limit  to  the  wandering  of  the  herds.  If  defendant  had  been 
permitted,  for  instance,  to  purchase  a  complete  section  of 
land,  would  his  cotenants  have  claimed  the  right  to  share  in 
that  purchase!  They  might  as  reasonably  have  done  so,  for 
they  declare  in  their  complaint  that  the  two  hundred  and 
eighty  acres  purchased  included  the  lands  upon  which  the 
springs  were  located,  and  other  lands  as  well.  They  marked 
out  no  boundary  to  lands  necessary  to  the  convenient  use  of 
the  water,  which  was  the  one  inducement,  as  all  agree,  that 
brought  them  and  their  cattle  there.  There  was  some  testi- 
mony that  cattle  men  respected  range  limits  as  between  each 
other,  but  that  appears  to  have  been  a  mere  matter  of  private 
understanding  and  of  which  no  sort  of  notice  was  given. 
There  was  no  tenancy  in  common  of  specific  land  either  de- 
scribed in  the  complaint  or  illustrated  by  the  evidence. 

CJoming  now  to  the  tiiirty-acre  plat  which  was  fenced  by 
plaintiffs:  This  pasture  was  used  by  plaintiffs,  and  the  court 
found  that  they  had  excluded  defendant  from  its  use,  making 
such  refusal  conditional  upon  defendant  paying  a  proportion 
of  the  cost  of  the  construction  of  the  fence.    Plaintiffs  cannot 
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maintain  that  as  to  the  pasture  a  cotenancy  existed,  while  ad- 
mitting, as  the  court  found,  that  they  denied  the  defendant, 
one  of  the  alleged  cotenants,  the  use  of  it.  "Neither  cotenant 
has  any  power  to  compel  the  others  to  unite  with  him  in  erect- 
ing buildings  or  in  making  any  other  improvements  upon  the 
common  property.  ...  If  a  cotenant  has  assented  to  or  au- 
thorized improvements  to  be  made,  he  is  answerable  therefor, 
and  a  lien  exists  against  his  property  for  the  amount  thereof 
against  him  and  his  grantees  with  notice."  (Freeman  on  Co- 
tenancy, 2d  ed.,  par.  262.)  There  is  no  right  in  cotenants  to 
seize  the  property  of  the  noncontributing  member  and  so  sum- 
marily work  out  their  remedy  for  his  failure  to  contribute 
to  the  cost  of  improvements  made  with  the  latter 's  consent. 
**To  constitute  a  tenancy  in  common  there  must  be  an  equal 
right  to  the  possession  of  every  part  and  parcel  of  the  subject 
matter  of  the  tenancy,"  observes  Mr.  Freeman  in  the  work 
to  which  citation  has  been  made;  and  at  paragraph  155  he 
states:  ''As  the  rule  forbidding  the  acquisition  of  adverse 
titles  by  a  cotenant,  from  being  asserted  against  his  com- 
panions, is  always  said  to  be  based  upon  considerations  of 
mutual  trust  and  confidence  supposed  to  be  existing  between 
the  parties,  the  question  naturally  arises  whether  the  rule  is 
applicable  where  the  reasons  on  which  it  is  based  are  absent. 
Joint-tenants,  tenants  by  entirety,  and  coparceners,  always 
hold  by  and  under  the  same  title.  Their  union  of  interest  and 
of  title  is  so  complete,  that,  beyond  all  doubt,  such  a  relation 
of  trust  and  confidence  unavoidably  results  therefrom  that 
neither  will  be  permitted  to  act  in  hostility  to  the  interests  of 
the  other  in  reference  to  the  joint  estate.  Tenants  in  com- 
mon, on  the  other  hand,  may  claim  under  separate  convey- 
ances, and  through  different  grantors.  ...  As  their  connection 
is  not  necessarily  so  intimate  as  that  of  other  cotenants,  it 
may  well  be  doubted  whether  they  should  always  be  subject 
to  the  restraints  imposed  upon  the  others.  There  are  many 
cases  in  which  the  rule  in  regard  to  the  acquisition  of  an 
adverse  title  by  a  cotenant  is  spoken  of  in  general  terms  as 
applying  to  tenants  in  common,  irrespective  of  their  special  and 
actual  relations  to  one  another.  But  an  examination  of  the 
decisions  clearly  shows  that  tenants  in  common  are  not  neces- 
sarily prohibited  from  asserting  an  adverse  title."  The  re- 
fusal to  allow  defendant  to  share  in  the  use  of  the  pasture 
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entitled  him  to  treat  the  assumed  cotenancy,  if  any  existed  aa 
to  that  ground,  as  at  an  end.  If  this  result  did  not  follow, 
certainly  the  relations  shown  to  have  existed  between  the  par- 
ties were  such  as  to  negative  the  presumption  of  mutual  trust 
and  confidence. 

These  conclusions,  which  affect  the  main  propositions  in- 
volved in  this  appeal,  require  that  the  judgment  and  order 
should  be  reversed  as  not  being  sustained  by  the  evidence. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1425.     Second  Appellate  District. — J-anuary  9,  1914.] 

RACHEL  A.  McEWEN,  Respondent,  v.  NEW  YORK  LIFE 
INSURANCE  COMPANY  (a  Corporation),  Appellant. 

LnrB  Insubancb — ^Bepbbsentations  in  Application — Statements  as 
TO  Peiob  Ailments  and  Accidents — Whethbe  Substantiallt 
True. — Where  an  applicant  for  life  insurance,  in  replj  to  the  ques- 
tion, **What  iUnesses,  diseases,  or  accidents  have  you  had  since 
childhood!"  answers  "typhoid  pneumonia,"  whereas  he  was  once 
struck  by  a  mule  as  a  result  of  which  one  rib  was  fractured,  caus- 
ing the  spitting  of  purulent  matter  and  totally  disabling  him  for 
a  period  of  nearly  four  months,  followed  by  partial  disability  for 
a  longer  period,  such  answer  is  not  "substantially  true,"  and  it 
was  error  for  the  court  in  instructing  the  jury  on  this  point  to  uscf 
the  expression  "substantially  true,"  without  defining  it,  where  it 
appears  that  the  jury  misunderstood  the  term  in  that  they  found 
the  applicant's  representation  substantiaUy  true. 

Id. — Representations  by  Insubed — ^"Substantially  Teub" — Mean- 
ing or  Words. — "Substantially  true"  does  not  mean  somewhat  true, 
partially  true,  on  the  one  hand;  nor  does  it  mean  true  in  every 
possible  and  immaterial  respect,  on  the  other.  It  means  true,  with- 
out qualification,  in  all  respects  material  to  the  risk. 

Id. — Submitting  Special  Interrogatories  to  Jury — ^Form  of  Ques- 
tions.— Questions  propounded  to  the  jury  as  to  such  representa- 
tions, upon  which  they  were  requested  to  render  special  verdicts,  in 
an  action  on  the  policy,  should  have  been  whether  or  not  the  an- 
swers so  given  were  true;  or,  if  the  term  "substantially  true"  were 
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employed,  the  court  should  have  instructed  the  jury  as  to  the  mean- 
ing of  those  words. 

Id. — Matebialttt  op  Representations — Whetheb  Question  fob  Jury 
OR  POR  Court. — In  such  action  it  was  error  for  the  court  to  submit 
to  the  jury  the  question  whether  the  representations  so  made  were  ma- 
terial, and  in  effect  that,  notwithstanding  the  fact  that  they  might  find 
the  answers  and  representations  to  be  untrue,  they  should,  neverthe- 
lese,  render  a  verdict  in  favor  of  the  plaintiff,  unless  they  found 
that  such  representations  were  material.  Where  the  materiality 
of  the  representations  depends  upon  inferences  drawn  from  facts 
and  circumstances  proved,  the  question  is  one  for  a  jury.  A  dif- 
ferent rule,  however,  applies  where  the  representations  are  in  the 
form  of  written  answers  made  to  written  questions.  In  such  case 
the  parties,  by  putting  and  answering  the  questions,  have  indicated 
that  they  deemed  the  matter  to  be  material. 

Id. — Misrepresentations  by  Insured— Admissibility  op  Evidence  to 
Show. — Declarations  made  by  an  insured  person,  inconsistent  with 
statements  which  he  made  in  his  application  as  to  prior  ailments  and 
accidents,  are  admissible  against  his  beneficiary  in  an  action  by  the 
latter  on  the  policy,  where  the  policy  expressly  reserved  the  right 
in  the  insured  to  change  his  beneficiary. 

Id. — ^Vested  Interest  op  Bbnepiciary — When  Does  not  Exist. — 
Where  a  policy  of  life  insurance  reserves  to  the  insured  the  right  to 
change  his  beneficiary,  the  beneficiary  has  no  vested  interest  during 
the  lifetime  of  the  insured. 

Id. — Special  Findings — Inconsistency  With  General  Verdict. — 
Where  special  findings  are  not  only  inconsis4;ent  with  themselves, 
but  irreconcilable  with  the  general  verdict,  this  is  ground  for  re- 
versal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial.  Wm. 
M.  Pinch,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  A.  Meserve,  and  Paul  H.  McPherrin,  for  Appellant. 

Murphey  &  Poplin,  for  Respondent. 

SHAW,  J. — This  action  was  instituted  by  the  mother  of 
Charles  B.  McEwen,  deceased,  to  recover  the  amount  of  a 
policy  on  his  life  issued  by  defendant  on  July  7,  1910,  upon 
a  written  application  made  therefor  by  deceased  on  June  29, 
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1910.  Judgment  went  for  plaintiflf,  from  which,  and  an 
order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
The  insured,  who  was  twenty-eight  years  of  age,  died  on 
November  20,  1910.  Defendant  resisted  payment  of  the 
policy,  alleging  as  a  ground  therefor  that  the  insured  had 
procured  the  issuance  of  the  same  by  means  of  fraud,  con- 
cealment, and  misrepresentations  made  by  him  in  answering 
written  questions  propounded  to  him  by  defendant,  and  upon 
the  faith  of  which  the  policy  was  issued.  Some  of  the  ques^ 
tions  and  answers  were  as  follows: 

(1)  **What  is  your  occupation  t  (Pull  details.)  A.  Pro- 
prietor of  collecting  agency. 

(2)  **How  long  have  you  been  engaged  in  your  present 
occupation  t    A.    Ten  years. 

(3)  '*What  was  your  previous  occupation  t  A.  Cattle 
business. 

(4)  **What  is  your  daily  consumption  of  wine,  spirits  or 
malt  liquors  t    A.    No  daily  habit — occasional  beer. 

(5)  "Have  you  at  any  time  used  any  of  them  to  excess t 
A.    No. 

(6)  *'Have  you  ever  raised  or  spat  blood  t    A.    No. 

(7)  '*What  illnesses,  diseases,  or  accidents  have  you  had 
since  childhood!  (The  examiner  should  satisfy  himself  that 
the  applicant  gives  full  and  careful  answers  to  this  question.) 
A.  Typhoid  pneumonia.  One  attack  in  1891;  duration  two 
months ;  severe ;  complete  recovery. 

(8)  **How  long  since  you  consulted  or  have  had  the  care 
of  a  physician  1    A.    1891 ;  Dr.  Thomas,  Bucyrus,  Ohio. 

(9)  "If  so,  for  what  ailment;  name  and  address  of  physi- 
cian t    A.    Typhoid  pneumonia." 

At  the  close  of  the  questions,  McEwen  stated  in  writing 
that  "I  declare,  on  behalf  of  myself  and  of  any  person  who 
shall  have  or  claim  any  interest  in  any  insurance  made  here- 
under, that  I  have  carefully  read  each  and  all  of  the  above 
answers,  that  they  are  each  written  as  made  by  me,  that  each 
of  them  is  full,  complete  and  true." 

In  addition  to  a  general  verdict,  the  jury  were  instructed 
to  render  special  verdicts  upon  the  answers  given  to  the  fore- 
going questions,  and  in  submitting  the  same  to  the  jury  in 
each  case  was  called  upon  to  state  whether  or  not  the  answers 
so  given  by  McEwen  in  response  to  the  questions  were  **sub- 
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stantially  true."  The  use  of  the  term,  ''substantially  true," 
without  instructions  restricting  or  explaining  the  same,  gave 
to  the  jury  in  their  consideration  of  the  answers  a  wide  lati- 
tude, and  it  is  apparent  from  some  of  the  answers  given  that 
they  did  not  understand  the  meaning  of  the  term.  As  illui^ 
trating  such  fact,  the  jury  found  that,  in  response  to  the 
question,  **  What  illnesses,  diseases,  or  accidents  have  you  had 
since  childhood;  name  of  disease,  number  of  attacks,  date, 
duration,  severity,  results  t"  McEwen 's  answer  thereto, 
"Typhoid  pneumonia,  one,  1891,  2  months,  severe,  complete 
recovery,"  was  substantially  true,  and  at  the  same  time,  by 
its  special  verdict,  found  that  in  the  month  of  July,  1909,  he 
was  struck  by  a  mule,  as  a  result  of  which  one  rib  was 
fractured,  causing  the  spitting  of  purulent  matter  and  totally 
disabling  him  for  a  period  of  nearly  four  months,  followed 
by  partial  disability  for  a  longer  period.  "  'Substantially 
true'  does  not  mean  somewhat  true,  partially  true,  on  the 
one  hand;  nor  does  it  mean  true  in  every  possible  and  imma- 
terial respect,  on  the  other.  It  means  true,  without  qualifica- 
tion, in  all  respects  material  to  the  risk."  (Frcmce  v.  Aetna 
Life  Ins.  Co.,  9  Fed.  Cas.  657  (No.  5027) ;  Campbell  v.  New 
England  Mutual  Life  Ins.  Co.,  98  Mass.  381 ;  Jeffrey  v.  United 
Order  of  Golden  Cross,  97  Me.  176,  [53  Atl.  1102].)  The 
questions  propounded  to  the  jury  and  upon  which  they  were 
requested  to  render  special  verdicts,  should  have  been  whether 
or  not  the  answers  so  given  were  true ;  or,  in  using  the  term 
"substantially  true,"  the  court  should  have  instructed  it  aa 
to  the  meaning  of  the  term. 

Not  only  did  the  court  err  as  above  stated,  but  likewise 
erred  in  submitting  to  the  jury  throughout  its  instructions 
the  question  as  to  whether  or  not  the  representations  so  made 
were  material,  and  it  was  in  effect  told  that,  notwithstanding 
the  fact  that  it  might  find  the  answers  and  representations 
so  made  by  McEwen  to  be  untrue,  it  should,  nevertheless, 
render  a  verdict  in  favor  of  plaintiff,  unless  it  found  that 
such  representations  were  material.  Where  the  materiality 
of  the  representations  depends  upon  inferences  drawn  from 
facts  and  circumstances  proved,  the  question  is  one  for  a  jury. 
A  different  rule,  however,  applies  where  the  representations 
are  in  the  form  of  written  answers  made  to  written  questions. 
In  such  case  the  parties^  by  putting  and  answering  the  ques- 
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tions,  have  indicated  that  they  deemed  the  matter  to  be  ma- 
terial. Says  May  on  Insurance,  section  185:  '*The  inquiry 
shows  that  the  insurer  considers  the  fact  material,  and  an 
answer  by  the  insured  affords  a  just  inference  that  he  assents 
to  the  insurer's  view.  The  inquiry  and  answer  are  tanta- 
mount to  an  agreement  that  the  matter  inquired  about  is 
material,  and  its  materiality  is  not  therefore  open  to  be  tried 
by  the  jury,"  in  support  of  which  text  the  author  cites  a 
number  of  cases.  This  rule  has  been  modified  by  our  stat- 
ute, which  provides  that  "the  materiality  of  a  representa- 
tion" (Civ.  Code,  sec.  2581)  "is  to  be  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable  influence  of 
the  facts  upon  the  party  to  whom  the  communication  is  due, 
in  forming  his  estimate  of  the  disadvantages  of  proposed  con- 
tract, or  in  making  his  inquiries."  (Civ.  Code,  sec.  2565.) 
"The  language  of  a  representation  is  to  be  interpreted  by 
the  same  rules  as  the  language  of  contracts  in  general." 
(Civ.  Code,  sec.  2573.)  The  representations  were  in  writing, 
and  where  a  contract  is  in  writing  its  meaning  is  not  for  the 
jury  to  determine,  but  its  interpretation  is  a  question  of  law 
for  the  determination  of  the  court;  hence,  since  the  court 
must  interpret  the  language  in  which  the  representation  is 
made,  the  court  must  likewise  determine  whether,  so  inter- 
preted, it  is  material  in  that  the  insurance  company  was  by 
reason  thereof  influenced  in  "forming  its  estimate  of  the  dis- 
advantages of  the  proposed  contract,  or  in  making  its  in- 
quiries." Conceding  that  by  reason  of  this  statute  the  rule 
laid  down  in  May  on  Insurance,  section  185,  and  followed 
by  the  courts  of  many  states,  is  inapplicable,  we  are,  never- 
theless, of  the  opinion  that  under  the  statute  the  materiality 
of  the  representations  was  a  question  of  law  for  determina- 
tion of  the  court  and  not  the  jury. 

For  the  purpose  of  showing  that  the  representations  so 
made  by  McEwen  were  false,  defendant  offered  evidence 
which  tended  to  prove  that  on  September  27,  1909,  he  had 
stated  to  a  physician  that  he  spat  blood  and  had  hemorrhages 
in  the  night  and  morning  after  coughing;  and  also  that  on 
October  22,  1910,  in  the  trial  of  a  case  where  he  was  charged 
with  the  commisison  of  a  public  offense  on  July  26,  1910,  he 
testified  in  extenuation  of  the  alleged  offense  that  he  was  in- 
toxicated; that  up  to  about  ten  days  before  October  22,  1910, 
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he  was  a  heavy  drinker  and  drank  liquor  to  excess,  resulting 
at  times  in  a  condition  of  prolonged  intoxication.  The  court 
sustained  plaintiff's  objection  to  this  evidence,  holding  that 
such  declarations,  though  inconsistent  with  McEwen's  repre- 
sentations made  to  defendant  when  applying  for  the  policy, 
were,  nevertheless,  inadmissible  against  the  beneficiary  therein. 
This  ruling  is  assigned  as  error.  As  we  understand  from  the 
presentation  of  the  case  by  counsel  for  both  parties,  this  rul- 
ing was  based  solely  upon  the  theory  that  plaintiff,  named 
as  beneficiary  in  the  policy,  had  a  vested  interest  therein, 
and  hence  her  rights  could  not  be  affected  by  declarations 
made  by  the  insured,  unless  they  were  part  of  the  res  gestae. 
This  principle  is  fully  supported  by  the  case  of  Yore  v. 
Booth,  110  Cal.  238,  [52  Am.  St.  Rep.  81,  42  Pac.  808],  as 
well  as  numerous  cases  in  other  jurisdictions.  This  case, 
however,  cannot  be  deemed  authority  in  support  of  respond- 
ent's contention,  for  the  reason  that  by  the  express  terms  of 
the  contract  the  insured  reserved  to  himself  the  right  of 
revocation  as  to  the  beneficiary.  By  the  terms  of  the  policy 
the  company  agreed  to  pay,  upon  proof  of  the  death  of 
Charles  B.  McEwen,  the  sum  of  fifteen  thousand  dollars  **to 
Rachel  A.  McEwen,  mother  of  the  insured,  beneficiary,  with 
right  of  revocation";  and  immediately  following,  under  the 
head  of  '* Change  of  Beneficiary,'*  the  policy  provides  that 
**when  the  right  of  revocation  has  been  reserved  ...  the 
insured  .  .  .  may  .  .  .  designate  a  new  beneficiary."  In  the 
case  of  Waring  v.  Wilcox,  8  Cal.  App.  317,  [96  Pac  910], 
this  court  held,  reading  from  the  syllabus:  ** Where  a  policy 
of  life  insurance  reserves  to  the  insured  the  right  to  change 
the  beneficiary,  upon  written  request  therefor,  the  interest 
of  a  designated  beneficiary  prior  to  the  death  of  the  insured 
is  that  of  a  mere  expectancy  of  an  incompleted  gift,  subject 
to  revocation  at  the  will  of  the  insured."  To  the  same  effect 
are  the  cases  of  Hopkins  v.  Northwestern  Life  Assur,  Co,, 
99  Fed.  199,  [40  C.  C.  A.  1] ;  Thomas  v.  Orand  Lodge,  12  Wash. 
500,  [41  Pac.  882] ;  and  Union  Midual  Assoc,  v.  Montgomery, 
70  Mich.  587,  [14  Am.  St.  Rep.  519,  38  N.  W.  588].  Since 
the  insured  had  the  right  to  change  the  beneficiary  named  in 
the  policy,  it  must  follow  that  plaintiff  had  no  vested  interest 
therein.  Until  McEwen's  death,  he  might  have  named  any 
one,  including  his  estate,  as  beneficiary  in  the  policy,  and  this 


Digitized  by  LjOOQIC 


700    McEwEN  V.  New  York  Life  Ins.  Co.     [23  Cal.  App. 

being  true,  the  ownership  of  the  policy  must  be  deemed  to 
have  been  vested  in  him.  {Smith  v.  National  Benefit  Soc, 
51  Hun,  575,  [4  N.  T.  Supp.  521].)  The  right  of  plaintiflE 
was  that  of  a  successor  in  interest  to  deceased,  and  hence, 
under  the  provisions  of  section  1853  of  the  Code  of  Civil  Pro- 
cedure, proof  of  the  declaration,  if  it  tended  to  prove  the 
falsity  of  the  representations  made  by  McEwen,  should  have 
been  admitted.  (Steinfiausen  v.  Preferred  MtU,  etc.  Assoc, 
59  Hun,  336,  [13  N.  T.  Supp.  36] ;  Thomas  v.  Orand  Lodge, 
12  Wash.  500,  [41  Pac.  882].) 

Having  reached  the  conclusion  that  the  caae  was,  for  the 
reasons  given,  tried  upon  an  erroneous  theory,  as  to  which, 
however,  we  must  concede  the  authorities  are  by  no  means 
harmonious,  we  deem  it  unnecessary  to  discuss  numerous 
other  errors  assigned  by  appellant.  SuflSce  it  to  say,  the 
special  findings  of  the  jury,  some  of  which  are  not  justified 
by  the  evidence,  are  not  only  inconsistent  with  themselves, 
but  irreconcilable  with  the  general  verdict,  which  fact  alone 
would  warrant  a  reversal.  (Di  Vecchio  v.  Luchsinger^  12 
Cal.  App.  222,  [107  Pac.  315] ;  Cox  v.  Delmas,  99  Cal.  124, 
[33  Pac.  836] ;  McAulay  v.  Moody,  128  Cal.  208,  [60  Pac. 
778].)  The  trial  court  should  have  granted  defendant's 
motion  for  a  new  trial. 

The  judgment  and  order  are,  therefore,  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  6,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  10,  1914. 
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[Civ.  No.  1420.    8eeon<t  Appellate  District.— January  15,  1914.] 

LAWRENCE  JENSEN,  Respondent,  v.  FRED  DORR,  Ap- 
pellant. 

YsssKLs — Lien  Against  Tac?ht  foe  Oonstbuction  Work — ^Exist- 
KNCE  Independently  or  Attachment. — A  lien  upon  a  yacht  for 
services  and  materials  furnished  in  its  construction,  by  virtue  of  the 
chapter  of  the  Code  of  Civil  Procedure  beginning  with  section  813, 
is  complete  and  sufficient  without  the  attachment  therein  provided 
for.  The  lien  is  prior  to  and  exists  independently  of  any  attach- 
ment. 

Id. — C<H)B  Provision  por  Lien — T^ramtAT.  Oonstruotion. — The  code  pro- 
vision for  such  lien  is  not  to  be  strictly  but  liberally  construed,  in 
view  of  the  requirement  of  section  4  of  the  Code  of  Civil  Procedure, 
that  'Hts  provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote  justice." 

Id. — Time  Limit  of  Lien — Commencement  of  Action  Within  Year. — 
The  commencement  of  an  action  to  enforce  such  lien,  in  the  form 
provided  by  sections  814  to  817  of  the  Code  of  Civil  Procedure, 
within  a  year  from  the  time  the  cause  of  action  accrued,  gives  the 
sourt  jurisdiction  which  cannot  be  lost  merely  because  the  necessary 
or  unnecessary  delays  of  litigation  may  postpone  the  entry  of  judg- 
ment until  after  the  expiration  of  the  year;  section  813  of  the 
Code  of  Civil  Procedure  providing  that  "such  liens  only  continue  in 
force  for  the  period  of  one  year  from  the  time  the  cause  of  action 
accrued." 

Id. — Form  of  Action — ^Proceedings  Quasi  in  Bem. — ^When  such  ac- 
tion is  commenced  in  the  form  of  a  personal  action  against  the 
owner,  as  weU  as  for  the  enforcement  of  the  lien,  the  proceeding 
is  not  in  rem,  but  qwui  in  rem. 

Id. — ^Discharge  of  Defendant  in  Bankruptcy — Effect  on  Lien. — The 
fact  that  prior  to  the  trial  of  the  action  the  defendant  is  discharged 
in  bankruptcy,  so  that  it  becomes  impossible  to  obtain  a  personal 
judgment  against  him,  does  not  prevent  the  enforcement  of  the 
existing  Hen  against  the  yacht. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wilbnr  Baasett,  for  Appellant. 

Patterson  Sprigg,  for  Respondent. 
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CONREY,  P.  J.— In  this  action  the  plaintiff  seeks  to  re- 
cover upon  original  and  assigned  claims  for  services  and 
material  furnished  in  this  state,  at  the  special  instance  and 
request  of  the  defendant,  for  the  yacht  "Yankee  Girl"  in  the 
construction  of  said  yacht  owned  by  the  defendant.  As 
security  for  said  demands,  the  plaintiff  claims  the  right  to 
enforce  a  lien  in  and  upon  said  yacht  under  and  by  virtue 
of  section  813  et  seq.,  of  the  Code  of  Civil  Procedure.  The 
action  was  commenced  in  the  year  1907,  which  was  within 
one  year  from  the  time  each  cause  of  action  accrued.  The 
superior  court  entered  judgment  in  favor  of  the  plaintiff 
(but  not  personally  against  the  defendant)  for  a  specified 
sum ;  determined  that  said  yacht,  her  engines,  etc.,  are  liable 
for  the  payment  of  said  sum,  and  ordered  that  said  described 
property  be  sold  by  the  sheriff  in  the  manner  provided  by 
law  in  satisfaction  of  such  judgment.  The  defendant  appeals 
from  the  judgment. 

On  behalf  of  appellant  it  is  claimed  that  the  judgment  is 
against  law  because  the  liens  so  asserted  expired  before  the 
judgment  was  rendered.  This  requires  a  consideration  of 
that  chapter  of  the  Code  of  Civil  Procedure,  beginning  with 
section  813,  declaring  the  liability  of  steamers,  vessels,  and 
boats  for  various  kinds  of  services  rendered  and  supplies  fur- 
nished for  their  benefit,  including  work  done  and  materials 
furnished  in  this  state  for  their  construction,  repair  or  equip- 
ment. After  declaring  that  demands  for  these  several  causes 
constitute  liens  upon  such  vessels,  it  is  said  that  **such  liens 
only  continue  in  force  for  the  period  of  one  year  from  the 
time  the  cause  of  action  accrued." 

First,  it  should  be  noted  that  these  claims  arise  in  connec- 
tion with  the  construction  of  a  boat,  and  not  for  work  done 
after  its  active  use  in  navigation,  and  therefore  none  of  the 
claims  involved  is  of  the  class  arising  from  maritime  con- 
tracts. The  action  was  commenced  in  the  form  of  a  personal 
action  against  the  owner,  as  well  as  for  the  enforcement  of 
these  liens.  He  was  personally  served  with  summons  and 
appeared  in  the  action.  The  suit  is  not  a  proceeding  in  rem. 
It  is  not  against  the  thing  as  defendant  and  the  judgment  is 
not  that  the  thing  is  indebted.  Under  section  817  et  seq., 
the  plaintiff  is  entitled  to  certain  attachment  proceedings 
ancillary  to  the  enforcement  of  his  lien,  but  such  attachment 
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proceedings  are  not  essential  to  the  prosecution  of  the  action. 
It  is  conceded  by  counsel  for  both  parties  that  the  lien  is 
prior  to  and  exists  independently  of  any  attachment.  **The 
attachment  under  section  817  presupposes  the  existence  of  a 
lien."  (Jemen  v.  Dorr,  157  Cal.  437,  [108  Pae.  320].)  In 
the  case  at  bar  it  will  be  assumed  that  there  has  been  no  at- 
tachment, inasmuch  as  the  only  attempt  in  that  direction 
was  so  made  that  it  was  held  to  be  void  and  was  dismissed. 

In  the  ordinary  course  of  proceeding  judgment  would  have 
been  rendered  herein  against  defendant  Dorr  personally,  and 
in  other  respects  the  judgment  would  have  been  as  now  ren- 
dered. During  the  pendency  of  this  action,  however,  the 
defendant  was  adjudged  a  bankrupt  and  prior  to  the  trial 
herein  duly  received  his  discharge  in  bankruptcy.  Such  dis- 
charge having  been  pleaded  and  proved,  the  court  was  unable 
to  render  a  personal  judgment.  Appellant's  contention 
seems  to  be  that,  since  the  action  is  not  a  proceeding  in  rem, 
and  since  under  the  circumstances  last  above  noted  there 
could  be  no  personal  judgment,  therefore,  the  entire  action 
fails;  and  especially  he  insists  that  this  must  be  so  in  view 
of  the  fact  that  no  attachment  levy  was  made  prior  to  the 
expiration  of  the  year  of  the  lien  as  prescribed  by  section  813. 

Since  the  attachment  in  this  particular  kind  of  case  does 
not  create  or  extend  the  lien,  but  the  lien  is  complete  and 
sufficient  prior  to  the  attachment,  we  think  that  the  argu- 
ment based  upon  the  absence  of  an  attachment  must  fail. 
Neither  do  we  agree  that  the  code  provision  concerning  this 
lien  must  be  strictly  construed.  It  is  a  part  of  the  Code  of 
Civil  Procedure  and  is  to  be  construed  in  view  of  the  require- 
ment stated  in  section  4  thereof,  that  "its  provisions  and  all 
proceedings  under  it  are  to  be  liberally  construed,  with  a 
view  to  effect  its  objects  and  to  promote  justice."  So  con- 
strued, it  is  reasonable  to  say  that  the  commencement  of  an 
action  in  the  form  provided  by  section  813  et  seq.,  during 
said  period  of  one  year  for  the  purx)ose  of  enforcing  such 
lien,  gives  the  court  a  jurisdiction  which  cannot  be  lost 
merely  because  the  necessary  or  unnecessary  delays  of  litiga- 
tion may  postpone  the  entry  of  judgment  until  after  the 
expiration  of  said  period. 

The  fact  that  by  reason  of  defendant's  discharge  in  bank- 
ruptcy it  became  impossible  to  obtain  a  personal  judgment 
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against  him,  furnishes  no  valid  reason  for  daiming  that  an 
existing  lien  of  this  character  cannot  be  enforced  against  the 
specific  property  covered  thereby.  The  condition  is  analogous 
to  that  which  exists  where  a  lien  has  been  placed  by  attach- 
ment against  property  of  a  nonresident  debtor,  against  whom 
personal  service  cannot  be  had,  and  where  the  jurisdictional 
steps  are  confined  to  the  publication  of  summons.  In  such 
case,  although  the  judgment  rendered  has  no  force  as  a  per- 
sonal judgment,  it  furnishes  a  legal  basis  for  satisfaction  of 
the  demand  out  of  the  attached  property.  In  that  class  of 
cases,  as  well  as  in  actions  like  the  present,  the  proceedings 
are  said  to  be  qiuisi  in  rem,  {Olsen  v.  Birch  &  Co.,  133  Cal. 
479,  483,  [85  Am.  St.  Rep.  215,  65  Pac.  1032].) 

Appellant's  counsel  points  out  that  the  lien  claimed  here 
is  a  secret  lien  and  insists  that  we  are  here  concerned,  not 
only  with  the  rights  of  plaintiflE  and  defendant,  but  with  the 
rights  of  third  parties,  such  as  purchasers,  encumbrancers,  or 
other  lien  claimants,  who  may  be  precluded  by  some  admis- 
sion, estoppel,  or  fiction  of  consent  running  against  this  de- 
fendant. There  is  nothing  in  the  record  here  to  show  that 
anybody  is  concerned  as  to  the  validity  of  this  judgment 
other  than  the  plaintiff  and  defendant.  The  defendant  has 
had  his  day  in  court  and  has  been  protected  against  any  per- 
sonal judgment.  If  the  proceedings  herein  are  not  sufficient 
to  give  title  against  all  the  world  in  favor  of  a  purchaser  at 
the  execution  sale,  and  if  perchance  the  effect  of  such  sale 
would  be  to  pass  nothing  more  than  the  title  of  the  defendant, 
with  or  without  being  subject  to  other  liens,  that  is  a  matter 
which  need  not  concern  the  defendant,  since  at  least  the  lien 
is  good  against  him. 

It  is  also  claimed  that  the  findings  are  not  supported  by 
the  evidence,  and  especially  that  some  of  the  allegations  of 
assignment  of  claims  to  the  plaintiff  were  not  proved.  We 
have  examined  the  record  and  are  satisfied  that  there  is 
sufficient  evidence  of  the  assignments  and  of  the  authority 
to  make  those  assignments  as  to  all  of  the  claims  included  in 
the  judgment.  The  claims  set  forth  in  the  fourth,  twelfth, 
fifteenth,  sixteenth,  seventeenth,  and  nineteenth  counts  of  the 
complaint  are  not  included  in  the  judgment.  The  amount  of 
the  judgment  shows  that  it  is  the  sum  of  the  other  claims,  with 
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legal  interest  thereon  from  the  time  of  completion  of  the  yacht 
to  the  date  of  entry  of  the  judgment. 
The  judgment  is  afSrmed. 

^  James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  11,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  16,  1914. 


[Civ.  No.  1287.    TiTst  Appellate  District.— January  20,  1914.] 

BETTS  SPRING  CO.  (a  Corporation),  Respondent,  v. 
JARDINE  MACHINERY  CO.  (a  Corporation),  De- 
fendant; and  JOSEPH  B.  JARDINE,  Defendant  and 
Appellant. 

TUAL — Ck)NTINUANCS  ON  GBOUND  OP   ABSENCE  OF  DEFENDANT — ABUSB 

OF  Discretion  in  Refusing. — It  is  an  abuse  of  discretion  to  refuse 
a  eontinuance  on  the  ground  of  the  absence  of  tbtf  defendant,  where 
it  is  shown  by  the  statement  of  the  plaintiff's  counsel  that  no 
previous  continuance  has  been  requested  and  that  the  cause  has 
been  on  the  calendar  for  two  years,  and  by  the  uncontradicted  affi- 
daTit  of  counsel  for  the  defendant  that  the  defendant,  who  is  the 
only  witness  to  prove  his  defense,  is  ill,  and,  in  search  of  health,  has 
journeyed  to  Europe,  from  where  he  wiU  return  in  two  months; 
there  being  no  intimation  that  the  motion  is  not  made  in  good  faith, 
nor  any  showing  that  the  plaintiff  win  be  injured  or  prejudiced  by 
the  delay. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Clarence  A.  Raker,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  H.  Brownstone,  for  Appellant. 

S.  J.  Hankins,  and  Rufus  H.  Kimball,  for  Respondent. 

28  Gal.  App. — 45 
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KERRIGAN,  J. — This  is  an  appeal  by  defendant  Joseph 
B.  Jardine  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

In  support  of  the  appeal  it  is  first  claimed  that  the  oourt 
erred  in  denying  appellant's  motion  for  a  continuance,  and 
that  for  this  error  the  judgment  should  be  reversed. 

We  agree  with  this  contention,  and  will  therefore  confine 
the  discussion  to  this  point. 

When  the  case  was  called  for  trial  counsel  for  appellant 
moved  for  a  continuance  of  the  trial,  and  filed  on  behalf  of 
his  client  an  affidavit,  averring  that  three  months  prior 
thereto  the  appellant  had  suffered  a  stroke  of  apoplexy,  and 
shortly  thereafter  visited  Europe,  where  he  went  on  the  ad- 
vice of  his  physician  in  an  endeavor  to  regain  his  health; 
that  he  was  in  Scotland  at  the  present  time,  and  it  would  be 
two  months  before  he  returned  to  San  Francisco.  The  affi- 
davit also  averred  that  the  appellant  was  the  only  witness  to 
prove  the  matters  and  things  set  forth  in  his  defense.  There 
was  no  counter  affidavit;  but  Mr.  J.  S.  Reid  (who,  it  appears, 
represented  the  plaintiff  at  that  time)  made  a  statement  in 
open  court  to  the  effect  that  the  case  had  been  on  the  calendar 
of  one  of  the  departments  of  the  court  for  two  years;  that 
it  had  been  on  the  present  extra  session  court  calendar  for 
three  weeks.  Viewing  this  statement,  for  argument's  sake, 
as  a  proper  matter  for  the  consideration  of  the  court;  and 
remembering,  too,  as  stated  by  Mr.  Reid,  that  no  motion  for 
a  continuance  had  theretofore  been  made  by  the  appellant, 
nevertheless  we  are  of  the  opinion,  the  averments  in  the  affi- 
davit of  appellant's  counsel  being  undisputed,  that  the  con- 
tinuance should  have  been  granted. 

The  motion  for  continuance  was  made  under  section  594 
of  the  Code  of  Civil  Procedure,  which  provides  that  a  court 
may  for  good  cause  postpone  the  trial  of  a  case  in  the  absence 
of  a  party.  It  is  a  well-settled  rule  of  law  that  an  applica- 
tion for  a  continuance  is  addressed  to  the  sound  discretion 
of  the  trial  court,  and  that  its  action  thereon  will  not  be  dis- 
turbed on  appeal  unless  it  clearly  appears  that  there  has 
been  an  abuse  of  discretion.  In  this  case  the  defendant 
was  ill,  and  in  search  of  health  had  journeyed  to  Europe, 
from  whence  he  would  return  in  two  months;  he  was  the 
only  witness  to  prove  his  defense;  there  was  no  intimation 
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that  the  motion  was  not  made  in  good  faith,  nor  was  .there 
any  showing  that  the  plaintiff  would  be  injured  or  prejudiced 
by  the  delay.  The  plaintiff  himself  (on  whom  rests  the  duty 
of  taking  the  initiative  in  bringing  an  action  on  for  trial) 
showed  that  this  cause  had  been  on  the  court's  calendar  for 
two  years ;  and  while  it  may  be  a  matter  of  notoriety  that  in 
the  past  the  crowded  condition  of  the  calendar  of  the  superior 
court  of  San  Francisco  caused  mnch  delay  in  bringing  mat- 
ters to  a  hearing,  yet  that  condition  would  not  account  for 
two  years'  inaction  if  any  reasonable  effort  of  plaintiff  had 
been  made  to  force  progress.  These  being  the  undisputed 
circumstances  of  the  case,  it  must  be  held  that  the  court 
abused  its  discretion  in  denying  the  appellant's  motion  for 
a  continuance.  This  view  finds  ample  support  in  the  follow- 
ing cases:  Jaffe  v.  Lilienthdl,  101  Cal.  175,  [35  Pac.  636]; 
McMahan  v.  NoricJc,  12  Okl.  125,  [69  Pac.  1047] ;  Storer  v. 
Hettfeld  et  al,,  17  Idaho  113,  125,  [105  Pac.  55].)  There  is 
nothing  hostile  to  the  views  here  expressed  in  the  cases  relied 
upon  by  the  plaintiff.  In  each  of  those  cases  there  was  a 
conflict  in  the  showing  made  for  the  continuance;  and  that 
reason  alone  would  have  justified  the  appellate  court  in  re- 
fusing to  interfere  with  the  trial  court's  action. 
The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  18,  1914. 
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[Crim.  No.  490.    First  Appellate  District.— Januarj  20,  1914.] 

THE  PEOPLE,  Respondent,  v.  CALOGERO  BALESTIERI, 

Appellant. 

Criminal  Law — Homicide — Photooraphs  of  Deceased — Admissibimtt 
IN  EviDENOE. — In  a  prosecution  for  murder  by  beating,  several  large, 
vivid,  striking,  but  correct  photographs  of  the  decedent's  bruised 
And  battered  head  and  face,  produced  and  identified  bj  the  phy- 
sician who  made  the  autopsy,  are  admissible  in  evidence,  notwith- 
standing their  gruesome  and  striking  presentment  of  the  features 
of  the  deceased  may  excite  the  horror  and  indignation  of  the  jury. 

Id. — ^Photographs  or  Deceased — Taking  to  Jury  Boom. — It  is  not 
improper  to  permit  the  jury,  after  such  photographs  have  been 
introduced  in  evidence,  to  take  them  into  the  jury  rooou 

Id. — Taking  Exhibits  to  Jury  Boom — Time  and  Manner  or  Objec- 
tion Thereto. — Alleged  error  in  permitting  the  jury  to  take  ex- 
hibits to  the  jury  room  cannot  be  urged  for  the  first  time  on  appeal, 
(where  the  only  objection  made  at  the  trial  was  the  objection 
previously  made  to  their  introduiction  in  evidence. 

Id. — Code  Sections — Libeeal  Interpretation  in  Permitting  Exhibits 
TO  Go  to  Jury  Boom.— Section  612  of  the  Code  of  CSvil  Procedure, 
which  is  identical  in  terms  with  section  1137  of  the  Penal  Code,  is 
to  be  construed  as  an  extension  and  not  a  limitation  of  the  common 
law  relating  to  exhibits,  and  the  court  may  permit  the  jury  to  take 
with  them  and  use  in  their  deliberations  any  exhibit,  except  deposi- 
tions, where  the  circumstances  caU  for  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County  and  from  an  order  refusing  a  new  trial.  E.  T.  Zook, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Martinelli  &  Greer,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Kespondent. 

RICHARDS,  J. — ^The  defendant  was  convicted  of  the  crime 
of  murder,  and  sentenced  to  imprisonment  for  life.  He  ap- 
peals from  the  judgment  and  order  denying  his  motion  for  a 
new  trial. 

The  following  are  substantially  the  facts  of  the  case:  On 
the  sixteenth  day  of  April,  1913,  Ernest  Reynaud  and  Milton 
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S.  Clark,  two  deputy  fish  and  game  commissioners,  acting 
upon  information  that  the  fish  and  game  laws  were  being 
violated  at  or  near  Paradise  Cove  on  the  Marin  County  shore 
of  the  San  Francisco  Bay,  went  to  that  place  for  the  purpose 
of  intercepting  and  arresting  violators  of  the  law.  They 
there  found  two  fishermen,  named  Antone  Balestieri  and 
Salvatore  Balestieri,  brothers,  and  also  uncles  of  the  defend- 
ant, engaged  in  fishing  with  a  net  of  the  size  of  mesh  pro- 
hibited by  law,  and  placed  them  under  arrest.  Entering  the 
launch  these  fishermen  were  using  they  started  with  them  to 
San  Rafael,  the  decedent  Ernest  Reynaud,  taking  his  place 
in  the  stem  and  operating  the  tiller.  They  were  presently 
overtaken  by  another  launch  in  which  was  the  defendant  with 
two  other  men.  The  defendant,  a  young  man  of  the  age  of 
twenty-two  years,  and  also  a  fisherman,  though  not  directly 
connected  with  his  uncles  in  the  business,  had  been  fishing 
with  his  two  brothers  in  the  same  vicinity.  The  men  under 
arrest  spoke  and  understood  English  very  imperfectly,  and 
hence  asked  this  defendant  to  come  aboard  their  launch  and 
act  as  an  interpreter.  He  was  allowed  to  do  so,  and  seated 
himself  in  the  stem  beside  Reynaud.  A  dispute  presently 
arose  between  the  arrested  men  and  the  oflScers  over  the  re- 
quest of  the  former  to  have  taken  with  them  a  net  other  than 
the  illegal  net  with  which  it  was  claimed  that  they  had  been 
fishing,  which  request  the  officers  refused.  This  led  to  an 
assault  upon  the  arresting  officers  by  the  arrested  men,  dur- 
ing which  several  shots  were  fired  by  the  deputies,  killing 
Salvatore  Balestieri  and  wounding  this  defendant  in  the  hand, 
and  during  which  also  the  deputy  Reynaud  was  overpowered 
and  beaten  to  death,  and  the  deputy  Clark  driven  overboard, 
narrowly  escaping  with  his  life.  The  defendant  testified 
that  he  took  no  part  in  this  aflfray  other  than  to  strive  to 
prevent  it  and  keep  the  peace.  On  the  other  hand  the  sur- 
viving deputy  Clark  testified  that  the  defendant  was  one  of  the 
two  men  who  attacked  Reynaud,  and  by  at  least  preventing  him 
from  making  an  efficient  defense,  against  his  other  assailant, 
was  the  means  of  causing  his  death.  After  the  affray  was 
over  the  boat,  containing  the  dead  bodies  of  Reynaud  and 
Salvatore  Balestieri,  was  brought  to  San  Francisco  by  the 
defendant  and  his  uncle,  Antone  Balestieri.  The  latter  then 
disappeared  and  has  not  since  been  found;  but  the  defendant, 
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on  arriving  at  the  wharf  about  9:30  o'clock  on  that  night, 
and  suffering  from  his  wound,  surrendered  to  the  police, 
asked  for  a  doctor,  and  told  the  story  of  the  homicide,  claim- 
ing to  have  been  an  innocent  participant  in  the  affray.  The 
body  of  Keynaud  was  taken  to  the  morgue,  where  the  autopsy 
was  held  on  the  following  morning,  and  several  large  and 
very  vivid  and  striking,  though  correct,  photographs  were 
taken  of  the  decedent's  bruised  and  battered  head  and  face. 
Upon  the  trial  of  the  case  these  photographs  were  produced 
and  identified  by  the  physician  who  made  the  autopsy,  and 
who  testified  with  much  of  exact  and  gruesome  detail  re- 
specting the  extent  and  nature  of  the  wounds  and  bruises 
which  the  features  of  the  deceased  displayed  and  which  the 
photographs  reproduced.  The  defense  objected  to  the  admis- 
sion in  evidence  of  these  photographs,  but  they  were  admitted 
in  evidence  over  the  objection.  The  pistol  of  Reynaud, 
which  had  been  found  by  the  police  in  the  boat  and  which 
appeared  to  have  been  broken  during  the  affray,  was  also 
produced  by  the  prosecution  and  admitted  in  evidence  with- 
out objection.  Upon  the  conclusion  of  the  trial  and  charge, 
the  jury  retired,  but  presently  requested  that  the  exhibits, 
the  photographs,  and  pistol,  be  allowed  to  be  taken  by  them 
to  the  jury  room.  To  the  request  for  the  photographs  the 
defendant  objected,  basing  his  objection  solely  upon  his  prior 
objection  to  their  admission  in  evidence.  This  objection  was 
overruled,  and  the  photographs  and  pistol  sent  to  the  jury 
room.  The  jury  returned  a  verdict  presently  of  murder  in 
the  first  degree  with  the  penalty  of  imprisonment  for  life. 
The  judgment  followed  the  verdict,  and  from  it  and  from  the 
order  denying  a  new  trial  the  defendant  prosecuted  this 
appeal. 

The  only  two  points  urged  by  the  counsel  for  appellant 
upon  this  appeal  are :  1.  That  the  photographs  above  referred 
to  were  improperly  admitted  in  evidence;  and,  2.  That  it 
was  improper  and  highly  prejudicial  to  allow  them  to  be 
taken  to  the  jury  room,  for  the  reason  that  their  ghastly  and 
gruesome  and  striking  presentment  of  the  features  of  the 
dead  man  was  calculated  to  and  did  unduly  excite  the  horror, 
indignation,  and  prejudice  of  the  jury,  and  by  so  doing 
diverted  their  sober  judgment  from  a  dispassionate  con- 
sideration of  the  facts  of  the  case,  which,  as  counsel  for  the 
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defendant  contends,  were  not  in  themselves  suflSeient  to 
justify  the  verditJt. 

As  to  the  first  objection,  relating  to  the  admissibility  of  the 
photographs  in  evidence,  we  find  it  without  merit,  for  it  has 
been  settled  by  numerous  and  recent  authorities  in  this  state 
and  elsewhere  that  photographs  may  be  used  upon  the  trial 
**to  exhibit  particular  locations  or  objects  where  it  is  im- 
portant that  the  jury  should  have  a  clear  idea  thereof,  and 
the  situation  may  thus  be  better  indicated  than  by  the  testi- 
mony of  witnesses,  or  where  they  will  conduce  to  a  better 
or  clearer  understanding  of  such  testimony."  (People  v. 
Rogers,  163  Cal.  476,  [126  Pac.  143],  and  cases  cited.)  It 
was  important  in  this  case  that  the  jury  should  gain  a  clear 
perception  of  the  precise  manner  in  which  the  decedent  came 
to  his  death.  These  pictures  served  to  illustrate  the  testi- 
mony of  the  witness  Clark  as  to  the  manner  and  form  of  the 
assault  upon  his  deceased  companion.  The  testimony  of  the 
autopsy  physician,  which  was  in  some  respects  as  striking 
and  gruesome  in  detail  as  are  these  pictures,  was  properly 
admissible  whether  with,  or,  as  in  this  case,  without  an  ob- 
jection; and  the  fact  that  its  striking  and  gruesome  detail 
might  awaken  feelings  of  horror  and,  perhaps,  indignation 
in  the  minds  of  the  jury,  would  not  be  a  suflSeient  reason  for 
the  exclusion  of  such  evidence;  otherwise  the  more  horrible 
a  murder  the  more  hampered  would  be  the  prosecution  of 
those  who  had  contributed  the  details  of  its  horror. 

The  second  objection  of  the  defendant,  and  the  one  most 
seriously  urged  upon  this  appeal,  is  that  these  photographs 
ought  not  to  have  been  sent  to  the  jury  room.  The  record 
discloses  that  the  only  objection  urged  at  the  trial  to  the  order 
permitting  the  jury  to  take  these  exhibits,  was  the  former 
objection  as  to  their  original  admissibility  in  evidence.  The 
precise  words  of  the  record  upon  this  point  are  important 
and  instructive.     The  record  reads  as  follows: 

"The  C!ourt.  I  am  advised  by  the  sheriflf  that  the  jury 
desires  the  exhibits,  pistol  and  photographs  of  the  deceased, 
to  be  taken  into  the  room.  If  there  is  no  objection  an  order 
will  be  made  that  they  be  taken  to  the  jury  room.  Any  ob- 
jection t 

*'Mr.  Boyd:  No,  your  honor. 
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*'Mr.  Martinelli:  We  have  none  to  the  pistol,  but  having 
made  an  objection  to  the  introduction  of  the  photographs  in 
evidence,  we  object  to  them. 

"The  Court:  I  mean,  there  is  no  objection  other  than  the 
original  objection  you  made  t 

**Mr.  Martinelli:  Yes,  we  will  object  to  it.  In  other  words, 
I  do  not  want  to  be  considered  as  waiving  my  objection  made 
at  the  time  of  the  trial. 

**The  Court:  Any  other  objection t 

"Mr.  Martinelli:  No  other  objection. 

"The  Court:  Very  well.    That  is  all  they  ask  fort 

"The  Sheriff:  The  pistol  and  the  photographs. 

"Mr.  Martinelli:  The  record  of  course  will  show  that  they 
were  sent  to  the  jury  room! 

"The  Court:  Yes.  The  plaintiff's  exhibits,  the  pistol  and 
the  photographs. 

"Mr.  Martinelli:  Of  course  the  record  won't  show  our  con- 
sent? 

"The  Court:  It  will  show  that  you  made  no  objection  other 
than  the  original  objection  to  the  offer. 

"Mr.  Martinelli:  Yes." 

In  view  of  the  foregoing  limitations  upon  the  objection  of 
the  defendant  at  the  trial  we  are  of  the  opinion  that  his 
contention,  for  the  first  time  made  in  this  court,  cannot  be 
upheld.  But  aside  from  the  form  of  the  objection  we  think 
that  photographs,  when  rightfully  admitted  in  evidence,  may 
properly  be  sent  to  the  jury  room.  Photographs,  pictures, 
diagrams,  and  like  fixed  representations  to  the  eye,  the  de- 
tails of  which  would  otherwise  be  properly  presentable  to  the 
ear  in  oral  testimony,  have  been  held  to  come  fairly  within 
the  meaning  of  the  word  "papers"  used  in  section  1137  of 
the  Penal  Code  {Chicago  etc.  E.  B.  Co.  v.  Spence,  213,  111. 
220,  [104  Am.  St.  Rep.  213,  72  N  E.  796],  and  cases  cited). 
But  in  addition  to  this,  it  has  been  instructively  shown  by 
Mr.  Justice  Henshaw  in  the  recent  case  of  Higgins  v.  Los 
Angeles  Oas  &  Elec.  Co.,  159  Cal.  651,  [34  L.  R.  A.  (N.  S.) 
717, 115  Pac.  313],  that  section  612  of  the  Code  of  Civil  Pro- 
cedure, which  is  identical  in  terms  with  section  1137  of  the 
Penal  Code,  is  to  be  construed  as  an  extension  and  not  a 
limitation  of  the  common  law  rule  relating  to  Exhibits,  and 
that  "the  court  may  permit  the  jury  to  take  with  them 
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and  use  in  their  deliberations  any  exhibit  (except  deposi- 
tions) where  the  circumstances  call  for  it."  (See,  also, 
Oresser  v.  State  (Tex.  Cr.  App.),  40  S.  W.  595;  Qmyson  v. 
State,  40  Tex.  Cr.  573,  [51  S.  W.  246] ;  State  v.  Teale,  154 
Iowa,  677,  [135  N.  W.  408] ;  People  v.  Morns,  254  111.  559, 
[98  N.  E.  975] ;  Puryear  v.  Staie,  50  Tex.  Cr.  454,  [98  S.  W. 
258].)  The  objection  that  the  presence  of  these  photographs 
in  the  jury  room  might  tend  to  unbalance  the  jury  in  their 
deliberations  is  no  stronger  than  the  same  objection  to  their 
original  admission  in  evidence,  especially  in  yiew  of  our  con- 
clusion that  the  evidence  in  the  case  was  in  itself  sufficient 
to  justify  the  verdict;  and  also  in  the  absence  of  any  affirm- 
ative showing  that  the  jury  were  misled,  or  that  the  exhibits 
were  otherwise  put  to  any  improper  use. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  18,  1914. 


[Crim.  No.  304.    Second  Appellate  District. — Jannary  23,  1914.] 
THE  PEOPLE,  Respondent,  v.  LEE  RLAIi,  Appellant. 

Gbiminal  Law— Laeobnt  and  Obtainiko  Monbt  by  False  Pretenses 
DiSTiNOUiSHBD. — In  larcenj  there  is  i^  parting  with  the  title  to 
the  thing  taken,  nor  intent  to  part  with  it,  while  in  f ajse  pretenses 
the  person  defrauded  intends  that  title  shall  be  divested,  but  his 
consent  is  obtained  bj  fraud. 

Id. — CoNPiDENCB  Game— Fake  Races — Obtaining  Monet  to  Bet. — 
Where  confidence  men  fit  up  a  fake  pool  room  and  there  accept 
money,  a  draft  and  a  certificate  of  deposit  from  a  victim,  he  in- 
tending that  it  shall  be  bet  on  races,  and  thej  intending  to  deprive  i 
him  of  it,  without  making  any  bona  fide  bets,  the  offense  is  larceny 
rather  than  obtaining  money  under  false  pretenses. 

Id. — Intent  of  Owner  or  Peopeety — Evidence. — The  writing  con- 
tained in  and  the  indorsements  made  upon  the  draft  and  certificate 
of  deposit  do  not  constitute  the  only  evidence  from  which  the  intent 
of  the  owner  should  be  ascertained. 
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Id. — Appropriation  of  Monet  to  Bomb  Use — Whether  Necessary  to 
Completion  of  Crime. — In  establishing  the  commission  of  the 
crime,  it  is  not  necessary  that  it  should  be  shown  'that  the  property 
taken  was  applied  to  some  use  bj  the  defendant  or  his  confederates. 
When  possession  of  the  property  was  obtained  through  the  fraud- 
ulent means  employed  and  with  intent  to  deprive  the  owner  thereof, 
the  crime  was  complete;  and  the  fact  that  the  complaining  witness 
stopped  payment  on  the  certificate  of  deposit  after  delivery,  did  not 
make  the  act  of  obtaining  possession  thereof  any  the  less  crindnaL 

Id. — Corroborative  Proof — Necessity. — The  prosecution  for  such  of- 
fense being  one  for  larceny,  it  is  not  necessary  that  corroborative 
proof  of  the  kind  indicated  by  the  provisions  of  section  1110  of  the 
Penal  Code  should  be  furnished. 

Id. — Other  Similar  Offenses — Admissibiuty  of  Evidence. — In  such 
prosecution  evidence  which  tends  to  show  that  the  defendant  has, 
at  prior  times,  engaged  in  practices  similar  to  the  offense  complained 
of,  is  properly  admitted. 

Id. — Secondary  Evidence — Parol  to  Show  Contents  of  Draft  and 
Certificate  of  Deposit. — On  the  trial  for  such  offense  the  prosecu- 
tion need  not  demand  of  the  defendant  the  production  of  the  draft 
and  certificate  of  deposit  before  offering  parol  evidence  of  their 
contents. 

Id. — Demand  of  Defendant  to  Produce  Documents — Error  Invited. — 
If  the  defendant  objects  to  such  testimony  as  secondary  and  in- 
competent, and  thereby  prompts  the  district  attorney  to  demand 
that  the  defendant  produce  the  documents,  the  defendant  is  not 
in  a  position  to  claim  prejudice  on  account  of  such  demand. 

Id. — Scope  of  Evidence — Whether  Ciroumscribbd  by  Opening  State- 
ment.— The  limit  of  evidence  material  to  sustain  the  charge  was 
not  circumscribed  by  the  opening  statement  of  the  district  attorney, 
especially  where  the  defendant  could  not  have  been  misled  to  his 
prejudice  as  to  the  scope  of  the  evidence  designed  to  be  produced 
against    him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  H.  Appel,  and  G.  R.  Horton,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 
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JAMES,  J. — ^Appellant  was  charged  with  having  com- 
mitted the  crime  of  grand  larceny.  He  was  convicted  and 
appeals  from  the  judgment  entered  against  him,  and  from  an 
order  denying  his  motion  for  a  new  trial. 

It  was  particularly  charged  in  the  information  that  appel- 
lant, on  the  eighteenth  day  of  February,  1913,  in  the  county 
of  Los  Angeles,  feloniously  stole  and  carried  away  forty  dol- 
lars in  money,  one  draft  drawn  by  the  First  National  Bank 
of  Mascuotah,  Illinois,  for  one  hundred  dollars,  and  one 
certificate  of  deposit  of  the  First  National  Bank  of  the  city 
of  Los  Angeles  for  the  sum  of  five  thousand  dollars,  all 
of  which  property  was  alleged  to  be  of  the  aggregate  value 
of  $5,140.  By  the  evidence  it  was  shown  that  the  complain- 
ant was  a  resident  of  Illinois  and  that  he  came  to  the  city 
of  Los  Angeles  on  a  pleasure  trip ;  that  at  one  of  the  depots 
he  met  a  man  who  called  himself  Reed  and  with  whom  he 
had  some  friendly  converse  thereafter;  that  Reed  invited 
complainant  to  go  to  Venice,  a  seaside  town  in  Los  Angeles 
County,  and  that  while  there  Reed  pretended  to  recognize  a 
man  whom  they  met  on  the  sands,  as  a  person  whom  he  had 
seen  in  the  East  and  who  he  said  had  won  large  sums  of 
money  on  the  races  at  Minneapolis;  that  Reed  sought  to  in- 
troduce himself  to  this  man,  who  at  first  denied  that  he  was 
the  person  referred  to,  but  who  finally  admitted  his  identity, 
and  the  two  men  chatted  for  some  time  about  matters  of 
which  they  claimed  to  have  common  knowledge  with  reference 
to  the  city  of  Minneapolis.  Reed  requested  this  man  to  give 
to  him  and  complainant  the  benefit  of  his  knowledge  of  racing 
matters  and  asked  him  to  bet  some  money  for  them.  The 
man  at  first  demurred,  but  finally  accepted  a  small  sum  from 
each  and  together  they  journeyed  to  a  side  street  and  to  a 
set  of  rooms  upstairs  in  a  building,  where  there  appeared 
to  be  a  complete  betting  exchange.  There  were  telegraph 
instruments  in  the  room  which  were  in  operation,  or  ap- 
peared to  be  so ;  a  blackboard  was  hung  upon  the  walls  with 
the  usual  marked  spaces  for  the  entering  of  names  of  horses 
and  the  order  in  which  they  ran  in  the  races ;  and  there  was 
a  telephone  instrument  with  receivers,  which  one  of  the  men 
in  the  place  would  use  whenever  a  **race"  was  to  be  called. 
At  the  insistence  of  Reed,  defendant  placed  several  bets  with 
a  man  behind  the  counter,  all  of  which  invariably  were  suc- 
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cessful.  Finally,  after  the  complainant  had  placed  with  the 
man  who  acted  as  bookmaker  all  of  the  property  described 
in  the  information,  a  last  bet  was  made  by  which  all  of  the 
winnings  were  declared  to  have  been  swept  away.  Before 
this  bet  was  made,  a  large  sum  of  money  was  due  from  the 
bookmaker  to  the  three  men,  presumably.  They  held  the 
race  checks  ready  to  **cash  in"  as  soon  as  the  cashier  was 
ready  to  make  payment,  which  he  represented  that  he  would 
be  within  a  short  while.  It  was  then  proposed  by  one  of  the 
men  other  than  complainant  that  another  bet  be  made,  but 
they  had  no  money  with  which  to  make  it.  It  was  suggested 
then  by  Reed  or  appellant  that  they  could  use  the  checks 
which  they  held  as  cash,  and  these  they  did  use.  The  ap- 
pellant was  the  man  who  was  supposed  to  have  the  inside 
information  on  the  races,  which  he  pretended  to  have  re- 
ceived through  telegrams  from  the  East.  He  designated 
what  horse  should  be  bet  upon  for  the  next  race  and  Reed 
took  the  cheeks  to  the  bookmaker  for  the  purpose  of  placing 
the  bet.  He  soon  returned  where  complainant  and  appellant 
were,  in  the  room  adjoining,  and  exhibited  his  ticket.  Ap- 
pellant appeared  to  be  much  disturbed  when  he  saw  the 
ticket,  saying  to  Reed  that  he  told  him  to  play  the  horse  for 
second,  and  that  instead  of  doing  that  he  had  played  him 
for  first  place.  Appellant  then  went  into  the  pool  room  for 
the  purpose,  as  he  stated,  of  changing  the  bet,  but  the  man 
at  the  counter  declared  that  the  bets  could  not  then  be 
changed,  as  the  horses  were  ready  to  run.  The  report  of  the 
race  was  soon  declared  by  the  man  at  the  telephone,  who 
stated  that  the  horse  upon  which  the  men  had  placed  their 
bet  had  come  in  second.  Thereupon  appellant  acted  in  a 
hysterical  manner,  berated  Reed  violently  and  struck  him 
over  the  head;  whereupon  Reed  ran  out  of  the  building  and 
away,  and  at  the  time  of  the  trial  ha^  not  again  appeared. 
Complainant  being  without  money  cashed  a  check  with  the 
bookmaker,  receiving  one  hundred  and  ten  dollars,  and  came 
back  to  the  city  with  appellant.  Appellant  urged  the  com- 
plainant to  go  to  Chicago  with  him  that  night,  to  which  com- 
plainant agreed,  and  he  met  appellant  at  the  time  and  place 
designated  by  the  latter.  At  the  moment  the  two  men  there 
met,  police  officers  arrived  and  arrested  appellant.  A  visit  to 
the  pool  room  at  Venice  disclosed  that  all  of  the  sporting 
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paraphernalia  had  been  removed,  and  also  the  men  connected 
therewith  had  betaken  themselves  off.  Evidence  was  intro- 
duced showing  that  the  telephone  and  telegraph  instruments 
used  in  the  rooms  had  not  been  connected  with  the  wires 
of  telephone  or  telegraph  companies,  and  in  fact  there  was 
evidence  sufScient  to  warrant  the  jury  in  determining  that 
the  entire  transaction  was  in  furtherance  of  a  scheme  de- 
vised for  the  purpose  of  defrauding  credulous  persons  who 
could  be  drawn  into  the  net  set  for  them.  The  evidence  was 
also  sufficient  in  a  circumstantial  way  to  show  that  Reed  and 
appellant,  together  with  the  other  persons  concerned  in  the 
operation  of  the  pretended  pool  room,  acted  in  concert  and 
pursuant  to  an  understanding  had  between  them. 

That  the  proof  showed  this  to  be  a  case,  not  of  larceny,  but 
of  obtaining  money  by  false  pretenses,  is  a  proposition  which 
is  made  the  subject  of  much  serious  argument  in  the  briefs 
of  appellant.  In  larceny  there  is  no  parting  with  the  title 
to  the  thing  taken,  nor  intent  to  part  with  it.  In  false  pre- 
tenses the  person  defrauded  intends  that  title  shall  be  di- 
vested, but  his  consent  is  obtained  by  fraud.  (Bishop's 
Criminal  Law,  vol.  2,  sec.  808;  People  v.  Delbos,  146  Cal. 
734,  [81  Pac.  131].)  Taking  the  facts  of  this  case  as  the 
evidence  showed  them  to  be:  The  complaining  witnesses  de- 
livered his  money  and  other  property  to  defendant  and  his 
confederates  for  the  purpose  of  having  it  bet  upon  a  horse 
race.  The  scenery  of  a  complete  stage  of  fraud  was  set  up : 
There  was  what  appeared  to  be  a  real  pool  room  in  operation ; 
the  newly-found  friends  were  not  what  they  pretended  to 
be;  the  pool  room  setting  was  ** faked*'  and  no  returns  from 
bona  fide  horse  races  were  received  there.  Consequently  the 
complaining  witness,  although  he  intended  to  bet  his  money 
upon  horse  races,  never  did  in  fact  so  wager  it.  He  may 
•  have  intended  that  his  property  should  abide  the  hazard  of 
the  races,  but  the  conditions  under  which  he  intended  in  that 
event  to  part  with  his  property  were  not  present.  There- 
fore, it  cannot  be  said  that  he  parted  with  both  the  posses- 
sion and  title  to  his  property  when  he  intrusted  it  to  the 
charge  of  a  confidence  operator.  The  decision  in  the  case 
of  Miller  v.  Commonwealth,  78  Ky.  15,  [39  Am.  Rep.  194], 
rested  upon  facts  of  a  kind  similar  to  those  which  the  evi- 
dence illustrates  here,  and  what  is  there  said  is  particularly 


l\ 


Digitized  by  LjOOQIC 


718  People  v.  Rial.  [23  Cal.  App. 

applicable  to  tliis  case.  Quoting  from  the  opinion:  "The 
money  was  delivered  to  Smith  to  be  bet  for  the  prosecutor, 
and  there  was  certainly  no  intention  on  his  part  to  give  up 
the  money  until  it  should  be  lost  on  the  game.  Until  that 
occurred,  he  continued  to  be  the  owner  of  the  money  and 
might  have  demanded  its  return.  He  had  not  loaned  it 
to  Smith  or  advanced  it  to  him  upon  any  contract,  express 
or  implied,  by  which  Smith  became  his  debtor.  The  money 
was  in  Smith's  hands  as  a  mere  custodian  or  agent  for 
the  prosecutor.  It  continued  to  be  the  prosecutor's  money. 
It  was  handed  to  Smith  to  be  bet  for  him,  and  not  for  the  use 
or  benefit  of  Smith  in  any  way.  He  no  more  parted  with 
his  property  in  the  money  than  if  instead  of  going  to  a  faro 
bank  and  handing  Smith  the  money  to  bet  for  him  on  the 
game,  they  had  gone  into  an  auction-room  and  he  had  handed 
the  money  to  Smith  to  make  purchases  for  him.  In  this 
latter  case  no  one  will  doubt  but  that  if  the  money  had  been 
obtained  for  the  ostensible  purpose  supposed,  but  with  the 
actual  felonious  intention  not  to  use  it  for  that  purpose, 
but  to  convert  it  to  his  own  use,  he  would  have  been  guilty 
of  larceny.  (2  Russell  on  Crimes,  42  et  seq.)  If  it  was 
not  the  intention  of  the  prosecutor  when  he  handed  the  bills 
^0  Smith,  to  part  with  his  property  in  them,  but  merely  to 
part  with  the  possession  for  the  purpose  of  having  them 
betted  on  the  game,  and  Smith  received  them,  not  for  the 
purpose  of  betting  bona  fide,  but  with  the  intent  to  lose  them 
on  a  fraudulent  game  concerted  between  himself  and  Miller, 
or  between  themselves  and  others,  and  did  so  bet  and  lose 
the  money.  Smith  was  guilty  of  larceny;  and  if  Miller  knew 
that  Smith  had  obtained  the  money  from  the  prosecutor  to 
bet  against  the  bank,  and  by  preconcert  between  himself  and 
Smith,  Smith  knew  which  cards  would  lose  and  which  would 
win,  and  it  had  been  agreed  that  he  should  bet  on  those 
they  knew  would  lose,  and  this  was  done  with  the  design 
to  deprive  the  prosecutor  of  his  money,  and  he  was  so  de- 
prived of  it.  Miller  is  also  guilty."  To  the  same  effect: 
Stmson  V.  People,  43  111.  397 ;  People  v.  Shaw,  57  Mich.  403, 
[58  Am.  Rep.  372,  24  N.  W.  121]. 

The  writing  contained  in  and  the  indorsements  made  upon 
the  draft  and  the  certificate  of  deposit  did  not  constitute 
the  only  evidence  from  which  the  intent  of  the  owner  of 
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that  property  should  be  ascertained.  As  to  the  circumstances 
under  which  possession  was  parted  with — the  proof  of  the 
fraud  necessarily  rested  almost  wholly  in  parol.  The  prose- 
cution being  one  for  larceny,  it  was  not  necessary  that  cor- 
roborative proof  of  the  kind  indicated  by  the  provisions  of 
section  1110  of  the  Penal  Code  should  have  been  furnished. 
The  evidence  which  tended  to  show  that  defendant  had  en- 
gaged in  practices  similar  to  that  complained  of,  at  prior 
times,  was  properly  admitted.  {People  v.  Arnold,  17  Cal. 
App.  68,  [118  Pac.  729].)  The  effect  of  this  evidence  was 
carefully  limited  by  the  instructions  of  the  trial  judge  to 
the  jury. 

It  was  not  necessary  that  it  should  be  shown  that  the  prop- 
erty taken  was  applied  to  some  use  by  the  defendant  or  his  con- 
federates before  the  crime  was  made  out.  When  defendant  ob- 
tained possession  of  the  property  of  the  complainant  through 
the  fraudulent  means  employed  and  with  intent  to  deprive 
the  owner  thereof,  the  crime  was  complete;  as  much  so  as 
had  he  snatched  it  from  the  person  of  complainant  and  start- 
ing to  run  away  was  caugh^  and  the  property  taken  back. 
The  draft  and  certificate  of  deposit  at  the  time  they  passed 
into  the  defendant's  possession  were  valid  and  their  value  was 
the  sum  that  might  have  been  collected  thereon,  as  is  provided 
by  section  492  of  the  Penal  Code.  The  fact  that  complain- 
ant stopped  payment  on  the  five  thousand  dollar  certificate 
of  deposit  after  delivery,  did  not  make  the  act  of  defendant 
in  obtaining  possession  thereof  any  the  less  criminal.  Fur- 
thermore, it  appears  that  the  draft  for  the  sum  of  one  hun- 
dred dollars  was  carried  away  and  payment  on  it  was  not 
stopped.  The  securing  of  the  latter  paper  alone  in  the  man- 
ner charged  was  sufficient  to  make  out  the  crime. 

Parol  evidence  was  allowed  for  the  purpose  of  proving 
the  contents  of  the  five  thousand  dollar  certificate  of  deposit. 
This  document  was  delivered  to  the  man  behind  the  desk  at 
the  ** pool  room."  Having  passed  into  the  possession  of  the 
accomplice  of  defendant,  as  the  jury  had  the  right  to  con- 
clude it  had,  the  prosecution  was  not  required  to  demand 
of  defendant  its  production  before  offering  parol  evidence 
as  to  its  contents.  This  proposition  is  fully  sustained  by 
all  of  the  authorities.  At  one  point  in  the  course  of  the 
trial  the  district  attorney  made  demand  that  the  defendant 
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produce  the  one  hundred  dollar  draft  which  it  was  claimed 
the  complaining  witness  had  delivered  to  him.  This  de- 
mand was  prompted  by  the  fact  that  appellant  had  objected 
to  questions  asked  by  the  prosecutor  of  the  complaining  wit- 
ness touching  the  contents  of  the  draft,  appellant's  claim 
in  that  regard  being  that  it  was  improper  to  allow  oral  proof 
to  be  made  of  the  contents  of  a  written  document  The 
district  attorney  then  stated  that  he  demanded  of  defendant 
the  production  of  the  draft.  Counsel  for  appellant  then 
objected  to  the  demand,  the  grounds  of  his  objection  as  stated 
by  him  being  that  the  district  attorney  had  not,  in  his  open- 
ing statement,  claimed  that  appellant  had  ever  had  posses- 
sion of  the  moneys  or  the  draft  mentioned  in  the  information, 
concluding  his  objection  with  these  words:  ''And  I  assign 
his  conduct  in  so  doing  as  error,  and  as  having  been  done 
purposely  for  effect."  Proof  was  made  that  the  draft  in 
question  had  been  delivered  to  appellant,  and  that  he  had 
in  turn  delivered  it  to  the  pretended  bookmaker.  When 
these  facts  appeared  it  was  the  prosecutor's  privilege  to 
make  proof  of  the  contents  of  the  draft  by  parol  without  de- 
manding that  appellant  produce  the  document,  but  his  de- 
mand in  that  regard  was  prompted  by  the  objection  of  coun- 
sel that  such  evidence  would  be  secondary  and  incompetent. 
Under  this  state  of  the  record  appellant  is  not  in  a  position 
to  claim  prejudice,  for  it  was  by  reason  of  his  own  objections 
that  the  prosecutor  was  led  to  make  the  demand  complained 
of.  This  case  is  different  in  its  facts  from  the  case  of  Oil- 
lespie  V.  State,  5  Okl.  Cr.  546,  [Ann.  Cas.  1912D,  259,  115 
Pac.  620],  cited  by  appellant.  A  further  observation  may 
be  made  on  this  question:  It  will  be  noted  that  appellant's 
only  ground  of  objection  to  the  demand  of  the  district  attor- 
ney was  that  the  prosecutor  in  his  opening  statement  had 
not  claimed  that  the  draft  had  gone  into  the  possession  of 
appellant.  The  limit  of  evidence  material  to  sustain  the 
charge  was  not  circumscribed  by  the  opening  statement  of 
the  district  attorney,  especially  where  appellant  could  not 
have  been  misled  to  his  prejudice  as  to  the  scope  of  the  evi- 
dence designed  to  be  produced  against  him.  At  the  time 
the  objection  mentioned  was  made  the  trial  had  only  fairly 
commenced,  with  complainant  as  the  first  witness  on  the 
stand  under  examination.    The  trial  judge  was  not  guilty 
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of  prejudicial  misconduct.  His  attitude,  as  it  is  represented 
in  the  record,  was  one  which  showed  a  scrupulous  apprecia- 
tion of  the  duties  of  a  judge  as  distinguished  from  those 
of  the  jury. 

A  number  of  other  errors  are  assigned,  many  relating  to 
the  admission  of  evidence,  the  giving  and  refusing  to  give 
certain  instructions  to  the  jury.  These  have  all  been  care- 
fully examined  and  considered.  In  the  view  that  is  taken 
of  them,  they  do  not  demand  extended  or  detailed  discussion. 
As  a  whole,  the  instructions  given  to  the  jury  seem  to  cover 
the  case  fully  and  to  declare  the  law  correctly.  The  instruc- 
tions, when  read  together,  present  no  state  of  misleading 
conflict.  In  some  particulars  they  seem  to  be  more  favor- 
able to  the  defendant  than  he  was  entitled  to  expect  or  de- 
mand. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  February  21,  1914,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal  was  denied  by  the 
supreme  court  on  March  23,  1914. 


[Crim.  No.  477.-   First  Appellate  District. — January  28,  1914.] 

THE    PEOPLE,    Respondent,    v.    ELMER   PRATHER, 

Appellant. 

Obiminal  Law — ^Fobobbt — Evidencb  of  Conduct  and  Transactions 
Lkadinq  Up  to  Crime. — Wher^  it  appears  on  a  prosecution  for 
forging  travelers'  checks  that  the  defendant  and  his  associate  had 
acted  in  concert  throughout  a  general  scheme  to  relieve  the  com- 
plaining vritness  of  whatever  of  value  he  possessed,  including  the 
checks,  and  to  turn  the  latter  into  money  bj  whatever  criminal 
means  might  be  required,  the  prosecuting  witness  may  testify  of  a 
conversation  which  he  had  with  the  defendant's  associate  before 
the  defendant  appeared  on  the  scene,  and  also  of  conversations  and 
eoikduct  after  the  defendant  joined  his  associate  and  the  complain- 
ts 0«L  App.— 46 
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ing  witness,  before  tli^  acquisition  and  forgerj  of  the  checks,  as 
to  the  lajing  of  illegal  bets  on  a  horse  race,  in  the  course  of  which 
the  complaining  witness  lost  all  his  ready  money. 
Id. — Indorsement  op  Tbiaveler's  Check — Indictment  f<»  Forge&t — 
Variance. — Where  an  information  charges  the  forgery  of  "a  cer- 
tain indorsement"  of  a  traveler's  check,  and  the  evidence  shows  that 
the  forged  signature  was  written,  not  on  the  back  of  the  check, 
but  on  the  face  thereof  at  the  place  indicated  a&  essential  to  its 
transfer,  there  is  no  variance  between  the  information  and  the  proof. 

Id. — Negotiable  Instrument — Indorsement  on  Face. — The  writing 
of  the  name  of  the  payee  of  a  traveler's  check  on  its  face,  at  the 
place  indicated  thereon  as  essential  to  its  transfer,  constitutes  an 
indorsement  thereof  wiihin  the  intendmient  of  section  3108  of  the 
Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  triaL 
Fred  V.  Wood,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bums  &  Watkins,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
conviction  of  appellant,  who  was  charged  with  the  crime 
of  forgery,  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  first  contention  of  appellant  is  that  the  court  erred  in 
permitting  the  prosecuting  witness  Thompson  to  testify  to 
a  certain  conversation  with  a  man  named  Rock  on  the  streets 
of  Oakland  out  of  the  hearing  of  the  defendant  and  before 
he  had  appeared  upon  the  scene;  the  second  contention  of 
the  appellant  is  that  the  court  erred  in  admitting  the  evi- 
dence of  said  Thompson  as  to  certain  conversations  and 
conduct  after  he  had  joined  Rock  and  Thompson,  but  be- 
fore the  transactions  out  of  which  this  case  arose,  as  to  the 
laying  of  certain  illegal  bets  on  a  horse-race,  in  the  course 
of  which  Thompson  lost  all  of  his  ready  money.  The  ap- 
pellant contends  that  the  evidence  of  this  episode  amounted 
to  an  attempt  to  prove  another,  separate  and  distinct  offense 
from  that  with  which  the  appellant  is  charged  herein,  to 
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his  prejudice  in  the  present  case.  These  two  contentions 
of  the  appellant  may  be  considered  together  since  they  each 
involve  a  review  of  the  evidence  in  the  case  for  the  purpose 
of  determining  what  the  relationship,  intent,  and  conduct 
of  the  defendant  and  of  the  absent  Mr.  Rock  were  in  respect 
to  Thompson,  and  to  the  particular  offense  of  which  the  de- 
fendant stands  convicted. 

A  careful  perusal  of  the  record  convinces  us  that  the  fol- 
lowing facts  were  fairly  deducible  by  the  jury  from  the  evi- 
dence in  the  case : 

Prather  and  Rock  had  known  each  other  for  some  time  prior 
to  the  occurrence  out  of  which  the  arrest  of  the  former  arose. 
They  had  been  playing  the  races  together,  and  were  well 
enough  acquainted  and  acting  sufiBciently  in  concert  for 
Prather  to  regard  and  speak  of  Rock  as  his  ** friend"  oi 
** partner."  Rock  was  already  known  to  the  police  of  San 
Francisco  as  a  suspected  buncoman  whose  presence  in  that 
city  was  not  desired.  The  pair  were  together  in  Oakland 
on  the  afternoon  of  March  24,  1913;  and  in  view  of  their 
conduct  in  the  affair  of  Thompson,  were  on  the  look-out  for 
a  victim  to  fleece.  Rock  accosted  Thompson,  whom  he  found 
to  be  a  stranger  in  town,  and  at  once  became  chummy  and 
offered  to  show  him  the  ** fifty  million  dollar  hotel."  They 
walked  up  the  street  together  with  Prather  evidently  hover- 
ing near.  The  talk  between  Rock  and  Thompson  before 
Prather  joined  them,  the  admission  of  which  was  objected 
to  by  the  defense,  does  not  seem  to  have  been  harmful  to 
any  material  degree.  It  simply  led  up  to  the  opportune 
moment  for  introducing  the  defendant  into  the  scene.  The 
way  in  which  Prather  was  presented  to  Thompson,  as  a  man 
whom  Rock  had  known  in  Denver,  was  in  itself  a  false  and 
fraudulent  pretense,  shedding  a  strong  light  on  the  crim- 
inal purpose  with  which  the  pair  were  attaching  themselves 
to  Thompson.  They  presently  began  to  discuss  the  subject 
of  betting  on  the  races,  and  induced  Thompson  to  join  them 
in  laying  a  small  wager.  This  was  an  easy  and  not  unusual 
method  of  finding  out  what  money  Thompson  had.  The 
first  play  was  successful,  and  naturally  led  to  another  and 
larger  venture,  involving  all  the  money  which  Thompson 
had  upon  his  person;  and  this,  of  course,  he  lost.  The  de- 
fendant objected  to  the  admission  of  the  evidence  of  thia 
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episode  upon  the  ground  that  it  amounted  to  proof  of  a 
separate,  distinct  and  antecedent  offense  unconnected  with 
the  crime  of  forgery  with  which  the  defendant  is  charged 
in  this  case.  But  it  does  not  require  either  a  close  reading 
or  strained  construction  of  the  record  to  discern  that  the 
subject  of  playing  the  races  was  presented  and  pursued 
merely  as  a  progressive  step  in  the  art  of  separating  Thomp- 
son from  whatever  of  value  he  possessed.  When  the  pair 
had  thus  procured  all  of  Thompson's  ready  money,' Prather, 
who  had  received  it,  went  oflf,  so  that  if  their  victim  made 
trouble  the  holder  of  their  ill-gotten  gains  would  be  out  of 
his  way.  Rock  stayed  with  Thompson  to  ply  him  with 
liquor,  keep  him  free  from  suspicion,  and  discover  whether 
he  had  anything  else  of  value  of  which  he  could  be  relieved. 
He  presently  found  that  Thompson  had  a  number  of  trav- 
elers' checks,  issued  by  Wells,  Fargo  &  Co.,  of  which  the 
instrument  set  forth  in  the  information  is  a  sample,  and 
which  aggregated  in  value  the  sum  of  two  hundred  and  sixty 
dollars.  He  assisted  in  the  passing  of  one  of  these  checks 
in  a  saloon  during  the  evening,  and  thus  saw  that  the  sig- 
nature of  Thompson  was  essential  to  their  transfer.  Then 
he  succeeded  in  enticing  their  apparently  intoxicated  pos- 
sessor to  a  strange  room,  where  he  presently  got  possession 
of  the  checks  and  then  went  away.  The  next  morning  Bock 
and  Prather  are  seen  together,  with  the  latter  in  possession 
of  the  checks.  They  go  to  the  pawnshop  of  the  witness  Bern- 
stein, where  Rock  wishes  to  redeem  an  overcoat.  The  name 
of  Thompson  had  been  written  on  some  of  these  checks  in 
the  meantime,  though  by  which  of  them  does  not  appear, 
except  that  Prather  stated  to  one  of  the  arresting  officers 
later  that  he  saw  Rock  writing  Thompson's  name  on  some 
of  these  checks.  When  the  check  in  question  here  was  of- 
fered to  Bernstein  it  came  from  the  possession  of  Prather, 
who  then  vouched  for  its  validity,  and  thus  procured  its 
passage  to  Bernstein.  A  little  later  in  the  same  day  the 
pair  met  Thompson  on  the  street.  He  was  looking  for  Rock, 
whom  he  had  been  sober  enough  to  see  extract  his  checks 
from  his  pocket  in  the  room  on  the  night  before,  and  from 
whom  he  now  demanded  them.  Here  occurred  another  chap- 
ter of  the  same  sort  of  dissimulation  as  that  attending  their 
first  meeting  with  Thompson,  and  from  which  the  concert 
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of  criminal  purpose  between  Rock  and  Prather  is  plainly 
to  be  discerned.  They  inveigle  Thompson  into  a  saloon  and 
there  create  a  confusion,  in  the  course  of  which  they  succeed 
in  slipping  away.  They  are  next  seen  together  in  San  Fran- 
cisco two  or  three  days  later,  where  Prather,  in  order  to 
deceive  the  police  into  thinking  him  a  man  of  consequence, 
exhibits  the  remainder  of  these  checks  as  **his  credentials." 
They  prove  his  undoing,  and  cause  his  detention  and  trans- 
fer to  the  custody  of  the  Oakland  police,  to  whom  he  makes 
a  number  of  statements  in  the  effort  to  cast  the  odium  on 
Rock,  who  has  escaped,  but  which  only  serve  to  enmesh  him- 
self by  showing  that  he  knew  the  character  of  Rock  and  that 
he  had  stolen  these  checks,  and  that  the  name  of  Thompson 
had  been  forged  to  them  at  the  time  he  undertook  to  give 
them  currency. 

From  the  foregoing  statement  of  the  evidence  it  was  a  rea- 
sonable deduction  for  the  jury  to  draw  that  Prather  and 
Rock  were  acting  in  concert  throughout,  and  hence  that  all 
that  was  said  and  done  from  the  time  Thompson  first  was 
sighted  was  but  a  part  of  their  general  scheme  to  relieve 
him  of  whatever  of  value  he  possessed,  including  these  trav- 
elers' checks,  and  to  turn  the  latter  into  money  by  what- 
ever criminal  means  might  be  required.  This  disposes  of 
the  appellant's  first  two  objections  adversely  to  his  conten- 
tion. 

The  next  and  most  serious  contention  of  the  appellant  is 
that  there  is  a  fatal  variance  between  the  information  and 
the  proof  in  the  following  essential  respect:  The  informa- 
tion charges  the  defendant  with  having  feloniously  made  and 
forged  **a  certain  indorsement"  of  the  travelers'  check  in 
question  **by  then  and  there  falsely  indorsing  thereon  the 
name  of  A.  Thompson"  and  the  word  ** bearer";  and  with 
having  uttered  and  passed  the  said  check  to  Morris  Bern- 
stein as  true  and  genuine,  knowing  the  said  indorsement 
of  said  check  to  be  false  and  forged.  The  instrument  in 
question  is  set  forth  in  full  in  the  information.  It  is  in  the 
usual  form  of  the  so-called  travelers'  checks  issued  by  Wells, 
Fargo  &  Co.,  and  had  a  face  value  of  ten  dollars.  Omitting 
the  nonessentials  it  reads  substantially  as  follows:  ** Wells, 
Fargo  &  Co.  at  its  paying  agencies  will  pay  to  the  order  of 
ten  dollars."    In  the  upper  right-hand  comer 
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of  the  instrument  are  the  words  **when  counteraigned  below 
with  this  signature."  The  person  to  whom  such  checks  are 
issued  is  required  to  write  his  name  under  the  above  words, 
which  also  require  that  he  shall  again  write  the  same  name 
in  the  lower  right-hand  comer  of  the  check  under  the  word 
** countersigned,"  before  presenting  the  check  for  payment 
or  transferring  it  to  another.  It  was  this  lower  signature 
of  A.  Thompson,  the  original  holder  of  the  check,  which  the 
defendant  was  charged  with  having  forged  and  with  having 
issued  knowing  such  name  to  be  forged.  When  said  travel- 
ers* check  was  offered  in  evidence  it  was  objected  to  by  the 
defendant  upon  the  ground  that  the  said  lower  signature  of 
A.  Thompson,  even  if  conceded  to  have  been  forged,  did 
not  constitute  an  ** indorsement"  within  the  legal  meaning 
of  the  term,  and  hence  that  there  was  a  fatal  variance  be- 
tween the  information  and  the  proflFered  proof.  The  evi- 
dence having  been  admitted  he  makes  the  same  contention 
here. 

The  instrument  in  question  is  called  a  ** Travelers'  check," 
but  is,  more  properly  speaking,  not  of  the  form  or  effect  of 
a  check,  but  rather  of  a  bank  note,  and  is  a  negotiable  instru- 
ment.    When    issued    it    was    payable    **to   the    order    of 

."    This  being  so,  it  was  payable  to  bearer 

when  properly  signed  at  the  place  indicated  by  the  original 
holder  to  whom  it  was  issued  (Daniels  on  Negotiable  Instru- 
ments, 5th  ed.,  sec.  145).  The  insertion  of  the  word  ** bearer" 
in  the  blank  space  in  the  body  of  the  check  was  therefore 
not  material  to  its  validity  or  transfer  to  another  than 
the  original  payee;  but  the  writing  of  the  name  **A.  Thomp- 
son" in  the  lower  right-hand  comer  of  the  face  of  the  in- 
strument was  by  its  express  terms,  made  essential  to  its 
transfer  from  the  original  holder  to  another  payee.  The 
Civil  Code  defines  indorsement  as  follows:  *'One  who  writes 
his  name  upon  a  negotiable  instrument  otherwise  than  as 
maker  or  acceptor  and  delivers  it  with  his  name  thereon  to 
another  person  is  called  an  indorser,  and  his  act  is  called 
indorsement."  (Civ.  Code,  sec.  3108.)  It  is  tme  that  the 
word  ** indorsement"  comes  from  a  Latin  compound  mean- 
ing **on  the  back";  and  it  is  also  true  that  the  secnons  of  the 
Civil  Code  immediately  following  the  section  above  quoted 
seem  to  contemplate  that  an  indorsement  of  a  negotiable 
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instrument  should  be  on  its  back  or  on  a  separate  paper 
attached  to  it ;  but  the  supreme  court  of  this  state,  with  sec- 
tion 3108  of  the  Civil  Code  expressly  in  view,  has  declared 
that  *'the  indorsement  may  be  made  on  the  face  of  the  note 
with  the  same  effect  as  if  made  on  the  back."  (Shain  v. 
Svllivan,  106  Cal.  208,  [39  Pac.  606],  and  cases  cited.)  This 
being  so,  the  conclusion  would  seem  to  be  irresistible  that 
the  writing  of  the  name  of  A.  Thompson,  the  original  holder 
and  payee  of  this  instrument,  on  its  face  constituted  an  in- 
dorsement within  the  plain  intendment  of  section  3108  of 
the  Civil  Code.  It  was  the  signature  of  the  original  holder 
of  the  instrument  expressly  required  to  give  effect  to  its  de- 
livery and  validity  to  its  transfer  to  another  payee;  and 
hence  its  forgery,  or  the  uttering,  publishing,  and  passing 
of  such  instrument  as  true  and  genuine,  knowing  that  the 
said  signature  of  A.  Thompson  was  forged,  would  constitute 
the  oflfense  charged  in  the  information.  There  was  there- 
fore no  variance  between  the  terms  of  said  information  and 
the  instrument  when  proffered  and  admitted  in  proof. 
The  judgment  and  order  denying  a  new  trial  are  aflSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  27,  1914. 


[Ciy,  No.   1307.    5Hrst  Appellate  Digtrict.— January  28,   1914.] 

FREDERICK  J.  RUSSELL,  Appellant,  v.  ISABELLA  J. 
CHISHOLM  et  al..  Respondents. 

Appeal — Authentication  of  Transcript — Absence  of  Judge's  Cer- 
tificate.— A  transcript  on  appeal  from  an  order  gpranting  a  motion 
for  a  new  trial  which  contains  no  certificate  of  the  judge  that  the 
papers  and  records  included  in  the  transcript  are  anj  or  aU  of  those 
used  upon  the  hearing  of  the  motion,  is  insufficient  under  either  the 
old  or  new  method  of  perfecting  and  presenting  the  record  on 
appeal,  although  tb«  transcript  has  attached  to  it  the  certificate . 
of  the  clerk  that  the  papers  anti  orders  therein  contained  are  true 
copies  of  {he  originals  on  file  in  his  office. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Alar 
meda  County  granting  a  new  trial.    William  S.  Wella,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Z.  N.  Qoldsby,  for  Appellant. 

Reed,  Black,  Beed  &  Bingaman,  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  grant- 
ing the  motions  for  a  new  trial  of  defendants  Chisholm  and 
Gray.  The  respondents  stand  at  the  threshold  of  this  ap- 
peal objecting  to  its  consideration  upon  the  merits  on  the 
ground  that  no  properly  authenticated  transcript  on  appeal 
has  been  perfected  or  filed.  The  transcript  on  appeal  herein 
has  attached  to  it  the  certificate  of  the  clerk  of  the  superior 
court  from  which  the  appeal  is  taken,  "that  the  papers  and 
orders  therein  contained  are  true,  full  and  correct  copies 
of  the  originals  on  file  and  of  record  in  this  ofiSce,  and  of 
the  whole  thereof,  together  with  the  proof  of  service  and 
filing  thereof,  and  the  indorsements  thereon*';  but  there  is 
no  certificate  of  the  judge  of  the  court  that  the  papers  and 
records  which  the  transcript  contains  were  any  or  all  of  the 
papers  or  records  which  were  used  upon  the  hearing  of  the 
motion  for  a  new  trial.  That  a  transcript  lacking  such  cer- 
tificate is  insufficient  under  either  the  old  or  new  method  of 
perfecting  and  presenting  the  record  on  appeal,  is  settled 
under  the  authority  of  Thompson  v.  American  Fruit  Co.,  21 
Cal.  App.  338,  [131  Pac.  878],  and  cases  therein  cited. 

It  follows  that  the  respondent's  objection  to  the  further 
consideration  of  this  appeal  must  be  held  to  be  well  taken. 

The  order  is  afiirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Crim.  No.  313.    Second  Appellate  District.— Januaxy  29,  1^14.] 

THE   PEOPLE,  Respondent,   v.  JOB  PRINCIPE   et  al., 

Appellants. 

Criminal  Law — Abson — ^Burning  Inhabited  Bxjiidino  in  Nighiv 
TIME — BintDSN  OF  Peoof. — In  order  to  sustain  e  conviction,  under 
the  provision  of  section  454  of  the  Penal  Code  that  ''malidouslj 
burning  in  the  night-time  an  inhabited  building  in  which  there  is 
at  the  time  some  human  being,  is  arson  in  the  first  degree,''  the 
burden  is  upon  the  prosecution  affirmativelj  to  show  that  at  the 
time  the  fire  was  kindled  there  was  some  human  being  other  than 
the  accused  actually  within  the  building. 

Id. — Presence  of  Huma!n  Being — Absence  of  Evidence — Instruc- 
tions.— In  a  prosecution  for  arson  in  burning  an  inhabited  building 
in  the  night-time,  it  is  error  to  instruct  the  Jury  that  they  may 
find  the  defendants  guilty  of  either  degree  of  the  crime  charged, 
where  there  is  a  total  lack  of  any  evidence  that  there  was  any 
human  being  in  the  building  at  the  time  the  fire  was  kindled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  V.  Riccardi,  J.  T.  Breen,  and  Antonio  Orfila,  for  Appel- 
lants. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

JAMES,  J. — Defendants  were  informed  against  by  the 
district  attorney  for  the  crime  of  arson,  the  burning  being 
alleged  to  have  been  that  of  a  building  in  which  there  were 
at  the  time  human  beings  and  as  having  occurred  in  the 
night-time.  The  jury  returned  a  verdict  finding  both  de- 
fendants guilty,  and  determined  the  crime  to  be  of  the  first 
degree.  A  judgment  directing  the  imprisonment  of  defend- 
ants for  a  long  period  of  years  followed,  and  this  appeal  was 
taken  from  that  judgment  and  from  an  order  made  denying 
the  motion  of  defendants  for  a  new  triaL 
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The  principal  contention  made  by  appellants  on  this  ap- 
peal is  that  the  evidence  was  insufficient  to  warrant  the  jury 
in  convicting  appellants  of  arson  of  the  first  degree.  Sec- 
tion 454  of  the  Penal  Code  provides  as  follows:  "Maliciously 
burning  in  the  night-time  an  inhabited  building  in  which 
there  is  at  the  time  some  human  being,  is  arson  in  the  first 
degree.  All  other  kinds  of  arson  are  of  the  second  degree.'* 
It  appears  from  the  transcript  of  the  evidence  as  made  by 
the  phonographic  reporter  that  one  Trepini  occupied  the 
building  which  was  burned  as  a  dwelling-place  for  himself 
and  family,  which  consisted  of  a  wife  and  son;  that  having 
received  certain  *' black-hand*'  letters,  he  employed  appel- 
lants as*  watchmen  to  guard  his  residence  during  the  night- 
time, as  he  in  the  pursuit  of  his  business  was  obliged  to  leave 
at  about  2  o'clock  every  morning;  that  upon  the  night  of 
the  fifteenth  day*  of  Jime,  1913,  he  left  the  premises  at  the 
accustomed  hour  and  saw  appellants  both  there  in  the  yard 
at  the  time;  that  later  he  returned  and  found  his  house  in 
ruins.  There  was  other  evidence,  in  its  nature  circumstan- 
tial, which  tended  to  connect  appellants  with  the  burning 
of  the  building.  However,  there  was  a  total  lack  of  any 
evidence  showing  that  after  Trepini  left  the  house  on  the 
night  mentioned  any  other  person  remained  therein,  or  that 
there  was  any  other  person  therein  at  the  time  the  fire  was 
kindled.  Under  this  state  of  the  proof,  the  trial  judge  in- 
structed the  jury  that  if  it  determined  that  the  defendants 
or  either  of  them  were  guilty,  that  the  degree  of  the  crime 
should  be  fixed  and  the  two  degrees  were  by  the  same  in- 
struction defined.  Under  the  proof  made  the  appellants  could 
not  properly  have  been  convicted  of  arson  of  the  first  degree. 
The  burden  was  upon  the  prosecution  to  affirmatively  show,  in 
order  to  sustain  such  a  verdict,  that  at  the  time  the  fire  was 
kindled  there  was  some  human  being  other  than  appellants 
actually  within  the  building.  The  court  erred  in  giving  the 
instruction  which  advised  the  jury  that  they  might  find 
the  defendants  guilty  of  either  degree  of  the  crime  charged, 
and  the  evidence  did  not  sustain  the  verdict. 

It  is  contended  that  the  court  erred  in  the  matter  of  re- 
fusing to  give  certain  instructions  asked  for  by  the  defend- 
ants, but  an  examination  of  those  alleged  errors  does  not 
show  that  they  were  sufficient  in  themselves  to  warrant  the 
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criticism  as  to  their  prejudicial  character.  It  would  have 
been  perhaps  better  had  the  court  given  a  fuller  instruction 
as  to  the  presumption  of  innocence  which  accompanies  a 
defendant  throughout  the  trial  and  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt,  although  the  very  brief 
instruction  as  given  touching  that  matter,  when  properly 
analyzed,  may  be  said  to  comprehend  the  same  meaning. 
Nevertheless,  a  fuller  exposition  of  the  rule  might  have  aided 
the  jury  to  a  better  understanding  of  the  effect  of  it. 

For  the  reasons  given,  the  judgment  and  order  are  re- 
versed. 

Conrey,  P.  J.,  and  Shaw,  J,  concurred. 


[Crim.  No.  482.    First  Appellate  District. — January  30,  1914.] 

THE    PEOPLE,    Respondent,    v.    WILLIAM    HALES, 

Appellant. 

Criminal  Law — Homicide — Cause  of  Death — Supwcienct  of  Evi- 
dence.— In  this  prosecution  for  homicide  the  verdict  of  the  jury 
that  the  deceased  came  to  her  death  by  violence  inflicted  bj  the  de- 
fendant, not  bj  cocaine  administered  by  herself,  is  sustained  by 
the  evidence,  circumstantial  and  expert,  although  there  is  conflict 
in  the  latter. 

Id. — Corpus  Delicti — Burden  and  Manner  of  Proof — Circumstan- 
tial EviDENCB. — In  a  homicide  case  the  burden  is  on  the  prosecu- 
tion to  establish  the  corpus  delicti  to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  but  it  may  do  so  either  by  direct  or  circum- 
stantial evidence,  and  the  sufliciency  of  either  or  both  depends 
largely  upon  the  character  of  the  individual  case. 

L). — CoNFUcnNG  Evidence — Right  of  Jury  to  Reject  Testimony. — 
In  the  presefnce  of  a  conflict  of  evidence  in  a  homicide  case,  how- 
ever created,  the  jury  is  at  liberty  to  reject  that  which  it  deema 
•    unworthy  of  credence. 

Id. — Circumstantial  Evidence — ^Weight  as  Compared  With  Other 
Testimony. — The  law  does  not  belittle  the  \-alue  of  circumstantial 
evidence  by  making  a  relative  distinction  between  it  and  direct 
evidence,  nor  give  a  sanctity  or  an  influence  to  the  mere  opinion 
of  an  expert  witness  greater  or  more  controlling  than  that  whidi 
it  accords  to  circumstantial  evidence. 
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Id. — EtoERT  Testimony — Cekdibiutt  and  Weight. — The  opinion  of  an 
expefrt  witness  is  neither  conclusive  nor  eontroUing  beyond  its 
weight,  which  must  be  ascertained  by  the  same  rules  ordinarily  ap- 
plied to  the  reception  and  consideration  of  all  other  evidence, 
wh€fther  it  be  direct  or  circumstantiaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  E.  Price,  and  John  F.  Brady,  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

LENNON  P.  J. — The  defendant  in  this  case  was  charged 
with  the  crime  of  murder,  convicted  of  manslaughter,  and 
sentenced  to  five  years'  imprisonment  in  the  state  prison  at 
San  Quentin.  He  has  appealed  from  the  judgment  of  final 
conviction  and  from  an  order  denying  a  new  trial. 

The  only  point  presented  for  a  reversal  is  the  alleged  in- 
sufficiency of  the  evidence  to  warrant  the  verdict  and  sup- 
port the  judgment. 

Briefly  stated,  the  circumstances  leading  up  to  and  imme- 
diately attending  the  killing  of  the  deceased  were  these: 
The  defendant  was  a  sailor.  The  deceased  was  a  woman 
of  the  underworld.  She  had  been  consorting  and  carousing 
with  the  defendant  for  several  days.  The  carousal  culmi- 
nated in  a  quarrel,  which  eventually  developed  into  a  physical 
encounter,  during  which  the  defendant  repeatedly  beat  the 
deceased  with  his  clenched  fists  about  the  head  and  body, 
and  finally  felled  her  with  a  blow  upon  the  jaw.  While  the 
deceased  was  prostrate  the  defendant  with  his  booted  foot 
kicked  her  viciously  and  violently  in  the  small  of  the  back 
and  also  in  the  region  of  the  groin.  As  a  result  of  the  beat- 
ing the  deceased  received  at  the  hands  of  the  defendant  she 
was  badly  bruised  about  the  face  and  breast.  The  kicking 
which  she  received  discolored  her  back,  hips,  and  limbs,  and 
inflicted  a  bruise  the  size  of  a  saucer  upon  her  abdomen  and 
above  the  pelvic  bone  which  extended  downward  to  a  point 
just  to  the  right  of  the  vagina.    The  deceased  was  physic- 
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ally  unable  to  regain  her  feet  for  some  little  time  after  the 
assault  upon  her,  but  when  she  did  recover  from  the  shock 
of  the  brutal  beating  administered  to  her  she  sought  shelter 
in  the  apartment  of  her  friend,  where,  after  a  day  and  a 
night  of  suffering  from  intense  pain  in  the  region  of  the 
groin,  accompanied  by  a  continuous  vomiting  and  purging 
of  the  bowels,  she  was  found  dead  upon  the  floor. 

Without  narrating  the  details  of  the  testimony  given  by 
several  witnesses  who  were  called,  and  who  testified  for  the 
people  upon  other  phases  of  this  case,  it  will  suffice  to  say 
that  such  evidence  shows  that  the  deceased  had  been  ad- 
dicted to  the  cocaine  habit;  that  her  cravings  for  the  drug 
were  usually  satisfied  by  means  of  a  hypodermic  injection; 
that  when  she  entered  the  apartment  in  which  she  died  she 
had  on  her  person  about  two  grains  of  powdered  cocaine; 
that  she  attempted  to  snuff  a  portion  of  the  powdered  drug, 
but  failed  because  of  the  clogged  condition  of  her  nostrils; 
that  a  locked  tin  box  containing  cocaine  and  a  cocaine  out- 
fit belonging  to  the  friend  of  the  deceased  was  found  in  the 
apartment. 

Dr.  David  E.  Stafford,  autopsy  surgeon  to  the  coroner  of 
the  city  and  county  of  San  Francisco,  was  called  as  a  wit- 
ness for  the  people.  He  had  performed  the  autopsy  upon 
the  body  of  the  deceased,  and  upon  direct  examination  tes- 
tified that  when  he  had  completed  the  autopsy  he  was  unable 
to  determine  the  cause  of  death.  The  autopsy,  however, 
showed  **a  hyperaemia  of  the  brain  and  of  the  lungs  and 
kidney  and  liver,  which  were  usually  found  in  poisoning 
cases."  Thereupon  he  caused  the  removal  of  the  stomach, 
liver,  kidneys  and  a  portion  of  the  brain  of  the  deceased, 
for  the  purpose  of  a  toxicological  examination,  upon  the 
theory  that  the  deceased  had  died  as  the  result  of  cocaine 
poisoning.  The  result  of  that  examination  was  negative, 
that  is  to  say,  it  did  not  reveal  even  a  trace  of  cocaine  or 
any  kind  of  poisoning.  Notwithstanding  the  result  of  the 
chemical  analysis  this  witness,  upon  cross-examination  by 
the  defense,  testified  that  in  his  opinion  the  deceased  had 
died  as  the  result  of  cocaine  poisoning.  Upon  redirect  exam- 
ination the  witness  declared  that  he  had  arrived  at  the  conclu- 
sion that  the  death  of  the  deceased  was  due  to  poisoning  of 
some  kind  by  a  process  of  elimination;  in  other  words,  the 


Digitized  by  LjOOQIC 


734  People  v.  Hales.  [23  Cal.  App. 

autopsy  not  having  satisfied  him  that  the  deceased  died  as  the 
result  of  the  beating  administered  to  her,  he  concluded  that 
her  death  was  due  to  poisoning.  He  declared  further  that 
he  knew  of  no  method  of  positively  proving  the  presence  of 
cocaine  in  the  human  system  except  by  a  toxicological  ex- 
amination; and  that  his  conclusion  as  to  the  cause  of  death 
in  the  present  case  was  based  solely  upon  the  hyperaemic 
condition  revealed  by  the  autopsy  of  the  brain,  lungs,  kid- 
ney, and  liver  of  the  deceased.  The  witness  defined  hyper- 
aemia  to  mean  ''a  congestion — that  is  an  organism  or  an 
organ  overcrowded  with  blood."  He  admitted  that  such  a 
condition  might  partially  exist  in  cases  where  death  results 
from  causes  other  than  cocaine  poisoning;  and  gave  as  an 
instance  the  congestion  of  the  lungs  resulting  from  pneu- 
monia. He  insisted,  however,  that  a  condition  of  general 
hyperaemia,  such  as  he  had  found  in  the  various  organs  of 
the  deceased,  could  not  result  from  any  cause  save  the  pres- 
ence of  poison  of  some  kind. 

We  have  purposely  omitted  several  details  which  might  be 
used  to  point  claimed  contradictions,  inconsistencies,  and 
uncertainties  in  the  testimony  of  the  witness  under  discus- 
sion; and  it  will  be  noted  in  passing  that  the  record  does 
not  show  that  the  fact  that  the  deceased  was  addicted  to  the 
cocaine  habit  was  considered  by  him,  hypothetically  or  at 
all,  in  arriving  at  a  conclusion  as  to  the  cause  of  death. 

Dr.  Charles  E.  Swartz,  a  physician,  was  also  called  as  a 
witness  for  the  people.  He  described  generally  the  condi- 
tion of  the  body  of  the  deceased  as  it  appeared  to  him  shortly 
after  her  death ;  and  then  in  response  to  a  hypothetical  ques- 
tion, which  called  for  his  opinion  as  to  whether  a  kick  in 
the  groin  such  as  the  deceased  received  would  cause  death, 
testified  that  if  such  a  kick  *'were  administered,  and  an 
individual  not  expecting  it,  so  that  the  muscles  of  the  ab- 
domen would  be  relaxed  at  the  time,  the  internal  injuries 
received  are  sufficient  to  cause  death  and  not  leave  a  mark 
on  the  body  at  all  to  be  noticed." 

Aside  from  minor  matters,  the  foregoing  constitutes  a 
sufficient  summary  of  the  evidence  upon  which  the  people 
rested  and  secured  a  conviction.  The  defense  offered  no 
testimony,  but  relied  for  an  acquittal  solely  upon  the  con- 
tention that  the  evidence  adduced  on  behalf  of  the  people 
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showed  that  the  death  of  the  deceased  was  due  to  cocaine 
poisoning,  and  did  not  result  from  the  beating  and  kicking 
administered,  to  her  by  the  defendant. 

It  is  now  suggested  that  the  opinion  of  Dr.  Stafford,  the 
surgeon  who  performed  the  autopsy,  was  the  only  evidence 
in  the  case  concerning  the  cause  of  death  which  could  be 
rightfully  considered  by  the  jury,  and  that  therefore  such 
evidence  was  conclusive,  and  in  and  of  itself  sufficient  to 
compel  a  verdict  of  not  guilty. 

With  this  contention  we  cannot  agree.  Undoubtedly  the 
burden  was  upon  the  prosecution  to  establish  the  corpus 
delicti  by  proof  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  deceased  died  as  the  result  of  injuries  will- 
fully and  unlawfully  inflicted  upon  her  by  the  defendant. 
The  corpus  delicti,  however,  may  be  established  either  by 
direct  or  circumstantial  evidence ;  and  the  sufficiency  of  either 
or  both  depends  largely  upon  the  character  oOhe  individual 
case  in  hand.  In  the  present  case  the  prosecution,  for  proof 
of  the  elements  of  the  crime  charged,  were  compelled  to  rely 
upon  circumstantial  and  opinion  evidence,  which,  in  its  en- 
tirety, was  sufficient,  we  think,  to  support  the  verdict  and 
judgment.  The  fact  that  one  of  the  witnesses  for  the  prose- 
cution gave  testimony  which,  if  believed,  would  have  met 
and  overcome  uncontroverted  facts  and  circumstances  that 
ordinarily  and  naturally  would  have  justified  a  finding  that 
the  deceased  came  to  her  death  as  the  result  of  violence, 
does  no  more  than  create  a  conflict  in  the  evidence  adduced 
upon  behalf  of  the  people.  The  situation,  then,  is  no  different 
from  that  usually  created  by  a  conflict  between  the  evidence  of 
the  people  and  the  defense;  and  in  the  presence  of  a  con- 
flict of  evidence,  however  created,  the  jury  is  at  liberty  to 
reject  that  which  it  deems  unworthy  of  credence.  The  law 
does  not  belittle  the  value  of  circumstantial  evidence  by 
making  a  relative  distinction  between  it  and  direct  evidence, 
and  we  are  not  aware  of  any  rule  of  evidence  which  gives 
a  sanctity  or  an  influence  to  the  mere  opinion  of  an  expert 
witness  greater  or  more  controlling  than  that  which  it  ac- 
cords to  circumstantial  evidence.  In  short,  the  opinion  of 
an  expert  witness  is  neither  conclusive  nor  controlling  be- 
yond its  weight,  which  must  be  ascertained  by  the  same  rules 
ordinarily  applied  to  the  reception  and  consideration  of  all 
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other  evidence,  whether  it  be  direct  or  circumstantial.  The 
exigencies  of  the  present  case  do  not  require  us  to  deter- 
mine whether  or  not,  standing  alone,  the  particular  circum- 
stances attending  the  killing  of  the  deceased  in  the  present 
case,  would  have  sufficed,  in  the  face  of  an  expert  opinion 
to  the  contrary,  to  support  the  finding  of  the  jury  implied 
from  the  verdict  that  the  deceased  came  to  her  death  as  the 
result  of  violence  at  the  hands  of  the  defendant.  We  do 
decide,  however,  that  all  of  the  circumstances  attending  and 
bearing  upon  the  death  of  the  deceased,  coupled  with  the 
opinion  of  Dr.  Swartz  that  a  kick  in  the  groin,  such  as  was 
administered  to  the  deceased  by  the  defendant,  could  have 
produced  death,  created  a  substantial  conflict  in  the  evidence 
amply  sufficient  to  support  the  verdict. 
The  judgment  and  order  appealed  from  are  affirmed. 

Richards,  J.,^  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  31,  1914. 


tCiv.  No.   1329.    First  Appellate  Diatrict.— January  80,   19U.] 

A.    R.    BROWN,    Respondent,    v.    MANUEL   MARTIN, 

Appellant. 

Judgment — Ofxning  Default— Discmtion  of  Couht— Eevibw  on 
Appeal. — The  action  of  a  trial  court,  upon  an  application  to  set 
aside  a  default  and  grant  relief  from  the  judgment  based  thereon, 
rests  80  largely  in  the  discretion  of  that  court  that  its  action 
in  refusing  to  grant  the  application  will  not  be  disturbed  on  ap- 
peal, unless  the  record  clearly  showe  that  such  discretion  has  been 
abused. 

Id. — Relief  from  Default— Libebalitt  of  P&acticb  Under  Section 
473  OF  THE  Code  of  Civil  Procedure.— Trial  courts  should  be 
liberal  in  the  application  of  the  remedial  proWsiono  of  section  473 
of  the  Code  of  Civil  Procedure  to  litigants  in  default,  to  the  end 
that  causes  may  be  presented  and  tried  upon  their  merits;  and 
where  the  parties  in  default  have  appeared  promptly,  apparently  in 
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good  faith,  and  have  tendered  proper  pleadings,  raising  issnei  going 
to  the  merits  of  the  action,  applications  to  set  aside  their  default 
arising  from  their  excusable  neglect  ought  to  be  granted. 

L). — Default  Against  Fobwoner — Refusal  to  Open — Abssngb  of 
Defense  on  Merits. — It  is  not  an  abuse  of  discretion  to  refuse 
to  set  aside  a  default  in  an  action  for  forcible  entry  and  unlawful 
detainer,  notwithstanding  the  defendant  is  a  foreigner  without 
abilitj  to  read  or  write  English  and  appears  promptly  and  shows 
that  his  default  occurred  through  his  ignorance  of  the  importance 
of  the  precise  date  of  service  of  process  upon  him,  where  there  is 
no  showing  that  he  possesses  or  pleads  a  sufficient  defense  to  the 
action  upon  the  merits. 

Id.— Forcible  Entry  and  Detainer— Pleading — Insuffiency  of  An- 
swer TO  Tender  Issue. — Where  the  complaint  in  an  action  for 
forcible  entry  and  unlawful  detainer  alleges  that  on  a  certain  date 
the  plaintiff  was  in  the  peaceable  possession  of  certain  land,  and 
that  on  that  date  the  defendant,  forcibly,  unlawfully,  and  wrong- 
fully entered  upon  and  has  since  retained  possession  of  the  prem- 
ises, and  the  answer  admits  the  taking  and  holding  of  such  posses- 
sion, but  denies  that  the  defendant  did  so  ^'forcibly,  unlawfully  or 
wrongfully,"  these  adverbial  forms  of  denial  are  not  sufficient  to 
tender  any  issue  as  io  the  rightfulness  or  legality  of  the  defendant's 
entry,  * 

Id. — Prior  Peaceable  Possession  of  Plaintiff — Answer— Dbnul 
UPON  Want  of  Information  and  Belief. — A  denial,  upon  want 
of  information  and  belief,  of  the  averment  of  the  prior  peaceable 
possession  of  the  plaintifT,  is  insufficient.  The  defendant  in  an 
action  for  forcible  entry  and  unlawful  detainer,  being  charged  with 
notice  and  put  upon  inquiry  as  to  the  possession  of  and  right  of 
possession  in  and  to  the  property  he  is  invading,  cannot  in  such 
action  predicate  his  denial  of  the  phLintilTs  alleged  peaceable 
possession  upon  his  want  of  information  and  belief. 

Id. — Entry  Under  Claim  of  Right— Answei^— Insufficient  Show- 
ing.— An  allegation  in  the  answer  in  such  action  that  the  defendant 
bought  the  pasture  upon  the  premises  from  some  person,  whom  he 
names,  but  does  not  show  to  have  had  any  interest  in  the  premises 
or  any  right  to  dispose  of  its  pasture  or  possession,  fails  to  show 
entry  upon  any  sufficient  claim  of  right. 

Id. — Defaui/p  Judgment — Relief  from  Ajter  Satisfaction. — The 
fact  that  a  default  judgment  is  satisfied  before  application  is  made 
to  set  aside  the  default  does  not  bar  the  remedy. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  refusing  to  set  aside  a  default  Geo.  B.  Church, 
Judge. 

M  OftL  App.— 47 
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I  - 

The  facts  are  stated  in  the  opinion  of  the  court 

Bums  &  Watkins,  and  John  Q.  Coyert,  for  Appellant 

Everts  &  Ewing,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  denying 
the  motion  of  appellant  to  set  aside  a  default  and  relieve 
him  from  a  judgment  by  default.  The  action  is  for  forcible 
entry  and  unlawful  detainer.  The  complaint  was  filed  and 
the  summons  issued  and  served  on  the  defendant  on  October 
18,  1912.  The  summons  contains  a  provision  directing  the 
defendant  to  appear  and  answer  within  three  days  after 
service,  or  that  judgment  will  be  taken  against  him.  The 
defendant  did  not  so  appear,  and  on  October  22,  1912,  the 
plaintiff  procured  his  default  to  be  taken  and  judgment 
to  be  entered  against  him  for  the  restitution  of  the  premises 
and  for  the  sum  of  three  hundred  and  seventy  dollars  dam- 
ages, and  for  costs.  On  October  22,  1912,  after  such  default 
and  judgment,  the  defendant  undertook  by  counsel  to  serve 
and  file  a  demurrer,  and  then  for  the  first  time  learned  of 
such  default  and  judgment.  He  immediately  and  on  that 
day  gave  notice  of  a  motion  to  set  aside  the  default  and 
judgment,  and  presented  with  said  notice  of  motion  several 
affidavits  of  defendant  and  his  counsel  tending  to  show  mis- 
take, inadvertence,  and  excusable  neglect  in  permitting  said 
default;  and  also  presented  and  offered  for  filing  his  de- 
murrer and  answer.  The  affidavits  of  defendant  and  his 
counsel  set  forth  that  the  defendant  had  been  actually  served 
with  process  on  Friday,  October  18,  1912;  that  the  defend- 
ant is  a  Portuguese  sheep-owner  and  herder  who  is  unable 
to  read  or  write;  that  on  Monday,  October  21,  1912,  he 
brought  the  papers  with  which  he  had  been  served  to  the 
office  of  his  counsel,  and  then  and  there  informed  them,  by 
mistake,  that  the  papers  had  been  served  upon  him  on  Satur- 
day, October  19,  1912,  which  mistake  arose  innocently  and 
through  his  ignorance  and  inadvertence  and  want  of  under- 
standing of  the  importance  of  the  precise  date  of  service ;  that 
his  counsel  relied  upon  this  statement,  and  made  ready  the 
papers  for  defendant's  appearance  on  October  22,  when  they 
found,  too  late,  that  their  client's  default  had  been  taken  and 
a  judgment  entered  against  him.    Upon  the  hearing  of  the 
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motion  the  plaintiff  presented  the  counter  aflSdavit  of  one  of 
the  attorneys  for  plaintiff,  who  deposed  to  having  been  pre- 
sent at  a  street  conversation  between  the  defendant  and  one  of 
his  attorneys  on  October  23,  1912,  in  which  the  defendant 
asserted  that  he  had  told  his  attorneys  at  the  time  he  brought 
the  papers  to  them  that  they  had  been  served  upon  him  on  the 
eighteenth  day  of  October.  This  afBdavit  was  not  disputed  by 
any  counter  affidavit  on  the  part  of  the  defendant  at  the  hear- 
ing of  the  motion.  The  court  denied  said  motion,  and  from 
its  order  in  that  respect  this  appeal  has  been  taken. 

It  is  a  well  settled  rule  that  the  action  of  the  trial  court 
upon  an  application  to  set  aside  a  default  and  grant  relief 
from  the  judgment  based  thereon,  rests  so  largely  in  the  dis- 
cretion of  that  court  that  its  action  in  refusing  to  grant  such 
application  will  not  be  disturbed  unless  the  record  clearly 
shows  that  such  discretion  has  been  abused.  (Williarmon  v. 
Cummings,  95  Cal.  652,  [30  Pac.  762] ;  Harbaugh  v.  Honey 
Lake  etc,  Co.,  109  Cal.  70,  [41  Pac.  792] ;  Ingrim  v.  Epperson, 
137  Cal.  370,  [70  Pac.  165] ;  Staley  v.  O'Doj^,  22  Cal.  App. 
149,  [133  Pac.  620].) 

It  has  also  been,  held  in  numerous  cases  that  trial  courts 
should  be  liberal  in  the  application  of  the  remedial  provisions 
of  section  473  of  the  Code  of  Civil  Procedure,  to  litigants  in 
default,  to  the  end  that  causes  should  be  presented  and  tried 
upon  their  merits ;  and  in  this  connection  and  in  recent  cases 
the  courts  of  last  resort  have  gone  far  in  holding  that  where 
the  parties  in  default  have  appeared  promptly,  apparently 
in  good  faith,  and  have  tendered  proper  pleadings,  raising 
issues  going  to  the  merits  of  the  action,  applications  to  set 
aside  their  default  arising  from  their  excusable  neglect  ought 
to  be  granted.  (MiicheU  v.  California  etc,  8,  8,  Co.,  156 
Cal.  576,  [105  Pac.  590] ;  Jergins  v.  8chenck',  162  Cal.  747, 
[124  Pac.  426] ;  Broderick  v.  Cochran,  18  Cal.  App.  202,  [122 
Pac.  972] ;  Davidson  v.  All  Persons,  18  Cal.  App.  723,  [124 
Pac.  570] ;  NicoU  v.  Weldon,  130  Cal.  667,  [63  Pac.  63],  and 
cases  cited.) 

In  the  case  at  bar  it  may  be  conceded  that  the  affidavits 
presented  upon  the  hearing  of  the  motion  tended  very 
strongly  to  support  the  view  that  the  defendant  and  his  coun- 
sel were  acting  in  good  faith  in  the  premises,  and  that  the 
failure  to  appear  within  the  time  limited  by  the  summons  was 
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due  to  the  fact  that  the  defendant  was  an  ignorant  Portngaese 
who  neither  read  nor  wrote  in  English,  and  who  did  not  ap- 
preciate the  importance  of  precise  dates  under  summary*  pro- 
ceedings in  forcible  entry  and  unlawful  detainer,  and  hence 
honestly,  though  ignorantly,  misled  his  counsel  as  to  the  true 
date  of  the  service  of  process  upon  him.  Under  such  circum- 
stances, if  the  defendant  appears  promptly  with  a  motion  to 
set  aside  the  default,  and  with  an  aflfidavit  of  merits  or  ver- 
ified answer  sufficient  in  form  and  substance  to  present  the 
showing  of  a  substantial  defense  to  the  action  upon  the  merits, 
it  would  be  more  consistent  with  a  liberal  application  of  the 
section  of  the  code  in  question  to  grant  than  to  deny  such 
motion;  especially  if  it  appears  that  the  plaintiff  will  not 
suffer  any  material  injury  or  inconvenience  from  the  delay 
incident  to  the  trial  of  the  cause  upon  its  merits.  When, 
however,  the  record  in  the  case  at  bar  is  examined  it  will  be 
found  that  while  the  defendant  did  appear  promptly,  and 
did  make  a  showing  indicating  that  his  default  occurred 
through  his  inadvertence  and  excusable  neglect,  it  also  quite 
clearly  discloses  that  the  defendant  neither  possessed  nor 
pleaded  a  sufficient  defense  to  the  action  upon  the  merits. 

The  complaint  alleges  that  the  plaintiff  on  a  certain  date 
and  for  five  days  prior  thereto  was  in  and  was  entitled  to  the 
peaceable  possession  of  a  certain  section  of  land  in  Fresno 
Coimty;  and  that  on  the  date  mentioned  the  defendant 
forcibly ^^  unlawfully,  and  wrongfully  entered  upon  and  took 
and  has  since  retained  possession  of  said  premises,  to  the 
damage  of  plaintiff  in  a  stated  sum.  The  answer  of  the  de- 
fendant admits  the  taking  and  holding  of  such  possession ;  but 
denies  that  he  did  so  '* forcibly,  unlawfully  or  wrongfully.*' 
These  adverbial  forms  of  denial  are  not  sufficient  to  tender 
any  issue  as  to  the  rightfulness  or  legality  of  the  defendant's 
entry  upon  the  premises  in  question. 

The  answer  of  the  defendant  also  undertakes  to  deny  the 
plaintiff's  averment  of  his  prior  peaceable  possession,  basing 
such  denial  upon  the  defendant's  want  of  information  or  be- 
lief. A  denial  of  the  aljeged  peaceable  possession  of  premises 
cannot  be  predicated  upon  the  want  of  information  and  belief 
in  a  defendant  encroaching  thereon  without  a  show  of  right. 
All  real  property  is  presumed  to  be  in  the  possession  of  some 
one ',  and  every  person  encroaching  upon  such  possession  must 
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be  held  to  have  notice  thereof  and  to  be  thereby  put  upon  in- 
quiry as  to  the  claim  of  right  upon  which  such  possession  rests. 
The  defendant  in  an  action  for  forcible  entry  and  unlawful 
detainer,  being  thus  charged  with  notice  and  put  upon  inquiry 
as  to  the  possession  of  and  right  of  possession  in  and  to  the 
properly  he  is  invading,  cannot  in  such  action  predicate  his 
denial  of  the  plaintiff's  alleged  peaceable  possession  upon  his 
want  of  information  and  belief.  (Washburn  on  Real  Prop- 
erty, 6th  ed.,  sec.  2201;  McCormick  v.  Bailey,  10  Cal.  230; 
Sutherland  on  Code  Pleading,  sec.  472.) 

Furthermore,  the  defendant  herein  fails  in  his  answer  to 
base  his  attempted  entry  upon  the  premises  in  question  upon 
any  sufficient  claim  pf  right.  His  allegations  in  that  respect 
are  that  he  bought  the  pasture  thereon  from  some  person 
whom  he  names,  but  does  not  show  to  have  had  any  interest 
in  the  premises,  or  any  right  to  dispose  of  its  pasture  or  pos- 
session. The  only  remaining  denials  of  the  defendant's  prof- 
fered answer  refer  to  the  plaintiff's  claim  of  damages.  The 
complaint  avers  the  rental  value  of  the  land  to  be  three  hun- 
dred dollars,  and  also  avers  that  the  plaintiff  was  damaged 
bythe  unlawful  acts  of  the  defendant  in  driving  a  large  band 
of  sheep  upon  the  land  and  destroying  its  pasture,  in  the  sum 
of  three  hundred  dollars.  The  answer  denies  that  the  rental 
value  of  the  premises  is  three  hundred  dollars,  or  any  greater 
sum  than  twenty  dollars,  and  denies  that  the  plaintiff  suf- 
fered any  damage  from  the  ingress  of  his  sheep ;  but  the  de- 
fendant also  in  his  answer  expressly  admits  that  he  drove  his 
sheep  upon  the  land  and  that  they  did  eat  off  its  pasture; 
and  also  expressly  avers  that  he  had  paid  the  person  from 
whom  he  claims  to  have  bought  the  right  of  pasture  the  sum 
of  two  hundred  and  twenty-four  dollars  for  the  same.  It  is 
difficult  to  see  how,  in  view  of  these  admissions  on  the  part 
of  the  defendant,  he  could  have  resisted  a  motion  for  judg- 
ment on  the  pleadings  for  hiis  eviction  and  for  actual  damages 
in  at  least  the  sum  of  two  hundred  and  twenty-four  dollars, 
which  damages,  under  the  sections  of  the  code  governing  such 
actions,  could  have  been  trebled.  The  plaintiff  in  point  of 
fact  was  given  judgment  for  three  hundred  and  seventy  dol- 
lars ;  and  we  fail  to  see  how,  if  this  default  and  judgment  had 
been  set  aside,  and  a  trial  had  upon  the  issues  tendered  by 
the  defendant's  proffered  pleading,  he  could  have  escaped 
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the  liability  of  a  jud^nnent  for  a  much  larger  som  than  that 
actually  entered  against  him. 

All  of  these  matters  were  before  the  <iourt  when  it  denied 
the  defendant's  application  to  be  relieved  of  the  default  and 
judgment  taken  against  him ;  and  this  being  so,  we  are  unable 
to  say  that  the  trial  court  abused  its  discretion  in  refusing  to 
set  aside  said  default  and  judgment. 

It  also  appears  from  the  record  herein  that  immediately 
after  the  entry  of  the  judgment  by  defendant  an  execution 
was  issued  and  placed  with  an  officer  for  levy,  and  that  such 
officer  at  once  went  out  and  seized  a  large  number  of  the 
sheep  of  the  defendant,  which  he  threatened  to  drive  off  and 
sell  by  virtue  of  such  execution;  and  that  the  defendant,  in 
present  fear  of  losing  his  sheep,  paid  the  amount  of  the  judg- 
ment to  the  officer,  who  straightway  proceeded  to  make  return 
on  the  execution  and  satisfy  the  judgment;  and  that  such 
judgment  had  been  so  satisfied  when  the  motion  to  vacate  the 
default  and  judgment  was  made.  The  respondent  insists  that 
these  facts  of  themselves  constitute  an  answer  to  this  motion ; 
but  to  this  view  we  do  not  give  our  assent  upon  the  authority 
of  Patterson  v.  Keeney,  165  CaL  465,  [132  Pac  1043.]      ■ 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  317.    Second  AppeUate  District. — Fcbmary   2,    1914.] 
THE  PEOPLB,  Respondent,  v.  PAUL  SANCHEZ,  Appellant. 

Ceiminal  Law — Examination  of  Witness — Ovebruuno  (Ejection 
TO  Question — Harmless  Ebbor. — Error,  if  any,  in  overruling  an  ob- 
jection to  a  question  propounded  by  the  district  attorney  to  the 
prosecuting  witness  in  a  rape  case,  is  not  prejudicial,  if  the  fact 
testified  to  by  the  witness  in  response  to  the  question  has  already 
been  proved  by  necessary  inference  from  answers  previously  given, 
and  is  established  without  conflict  as  a  fact  in  the  case. 

Id. — Detect  in  Information — Review  on  Appeal  from  Order  Bbfus- 
INO  New  Trial. — A  defect  in  an  information  cannot  be  considered 
on  an  appeal  from  an  order  refusing  a  motion  for  a  new  triaL 
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APPEAL  from  an  order  of  the  Superior  Court  of  River- 
side County  refusing  a  new  trial.     F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Benshoof,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

CONREY,  P.  J.— The  defendant,  having  been  found 
''guilty  of  assault  with  intent  to  commit  the  crime  of  rape  as 
charged  in  the  information,"  moved  the  court  for  a  new  trial 
*'on  the  ground  that  the  court  erred  in  the  decision  of  a  ques- 
tion of  law  arising  during  the  course  of  the  trial.*'  Judg- 
ment having  been  duly  entered  on  the  verdict,  defendant 
appeals  from  the  order  denying  said  motion  for  a  new  trial. 
No  appeal  was  taken  from  the  judgment. 

The  reporter's  transcript  shows  only  one  objection  made  on 
behalf  of  defendant  during  the  course  of  the  trial,  and  we 
may  assume  that  the  ruling  made  on  that  objection  constitutes 
the  error  to  which  the  defendant's  counsel  referred.  This 
also  appears  from  his  brief  on  the  appeal.  By  the  ruling  re- 
ferred to  the  court  overruled  the  defendant's  objection  to 
a  question  propounded  by  the  district  attorney  to  the  pros- 
ecuting witness.  As  the  fact  testified  to  by^the  witness  in 
response  to  that  question  had  already  been  proved  by  neces- 
sary inference  from  answers  previously  given,  and  is  estab- 
lished without  conflict  as  a  fact  in  the  case,  the  court's  ruling, 
even  if  it  was  wrong,  could  not  be  prejudicial  error. 

The  suggestion  in  appellant's  brief,  of  a  defect  in  the  infor- 
mation, cannot  be  considered,  since  there  is  no  appeal  from  the 
judgment.  {People  v.  Turner,  39  Cal.  370;  Pen.  Code,  sees. 
1012,  1239.) 

The  order  denying  the  motion  for  a  new  trial  is  aflBrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[C?iv.  No.  1417.      First  Appellate  District.— February  3,  1914.] 

JAMBS  J.  RYAN,  Appellant,  v.  WILEY  F.  CRIST  et  aL, 

Respondents. 

Criminal  Law — Search  Warrant — ^Prohibition  After  Execution  of 
Warrant. — A  writ  of  prohibition  will  not  issue  to  restrain  the 
execution  of  a  search  warrant  where,  before  the  issuance  of  the 
alternative  writ,  the  search  warrant  has  been  executed  and  the  prop- 
erty taken  into  the  possession  of  the  magistrate,  and  no  showing 
is  made  of  any  further  attempted  judicial  action  on  his  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    F.  H,  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  S.  Newburgh,  for  Appellant. 

C.  M.  Fickert,  District  Attorney,  and  Maxwell  McNutt,  for 
Respondents. 

THE  COURT.— On  petition  for  rehearing. 

The  petition  for  rehearing  must  be  denied.  The  original 
application  for  the  writ  of  prohibition  avers  the  issuance  and 
threatened  execution  of  a  search  warrant,  by  which  the  prop- 
erty of  the  petitioner  will  be  seized  and  taken  into  the  posses- 
sion of  the  magistrate  issuing  the  process.  The  record  shows 
that  before  the  alternative  writ  was  issued  the  search  warrant 
had  already  been  executed  and  the  property  taken  into  the 
possession  of  the  magistrate.  Its  office  was  therefore  ful- 
filled ;  and  there  was  nothing  for  the  court  to  prohibit  unless 
it  should  appear  that  the  magistrate  was  undertaking  to  do, 
or  was  assuming  jurisdiction  to  do,  some  further  act  with  ref- 
erence to  the  property;  but  the  record  afl&rmatively  and  con- 
clusively shows  that  there  is  no  judicial  act  imder  the  statute 
relating  to  search  warrants  which  the  magistrate  is  either  as- 
suming to  do  or  can  do,  except  the  act  of  restoring  the  property 
to  the  petitioner  upon  his  demand.  He  has  made  no  such 
demand;  but  if  he  should  do  so,  and  the  demand  should  be 
refused,  it  would  appear  upon  the  facts  stated  in  the  record 
that  he  has  a  plain,  speedy,  and  adequate  remedy  in  an  action 
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to  recover  its  possession,  with  damages  for  its  unlawful  deten- 
tion. In  the  absence  of  any  showing  that  the  writ  here 
sought  is  desired  to  prohibit  any  judicial  action  on  the  part 
of  the  magistrate  except  that  which  had  been  already  consum- 
mated before  the  alternative  writ  was  issued,  the  court  adheres 
to  its  view  that  the  matters  presented  upon  this  appeal  are 
moot  questions,  which  this  court  is  not  called  upon  to  decide. 


[Crim.  No.   306.    Second   Appellate  District. — Febniary   4,   1914.] 
THE  PEOPLE,  Respondent,  v.  WALTER  DEAN,  Appellant. 

Cbiminal  Law — Deposition  Taken  upon  Pbeuminaby  Examination — 
Insufficient  Identification. — In  a  prosecution  for  homicide  the 
deposition  of  a  witness,  taken  before  the  magistrate  upon  the  pre- 
liminary examination  of  the  defendant,  is  not  admissible,  if  it  is 
without  title  or  cause,  although  in  his  certificate  the  reporter  cer- 
tifies the  same  to  be  a  "correct  report  of  the  testimony  and 
proceedings  upon  the  preliminary  examination  of  the  above-entitled 
cause." 

Id. — Admission  of  Deposition  in  Evidxnce — Harmless  Ebboe. — ^But 
the  admission  of  such  deposition  in  evidence  was  not  prejudicial 
to  the  substantial  rights  of  the  defendant,  where  the  testimony  given 
by  the  witness  in  the  deposition,  while  material,  was  merely  cumula- 
tive of  the  testimony  given  by  another  witness,  and  the  jury  could 
not  properly  have  reached  a  verdict  other  than  that  given,  even 
if  the  deposition  had  been  excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County  and  from  an  order  refusing  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

Walter  T.  Casey,  and  Wm.  J.  Hanlon,  as  Amid  Curiae. 

SHAW,  J. — ^Defendant  appeals  from  a  judgment  whereby 
he  was  sentenced  to  life  imprisonment  for  the  murder  of  his 
wife. 
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The  attorneys  to  whom  his  defense  was  intrusted  not  only 
failed  to  file  any  brief  in  support  of  the  appeal,  but  on  the 
day  set  for  the  hearing  thereof,  of  which  they  had  due  notice, 
made  no  appearance  in  his  behalf.  Owing  to  the  gravity  of 
the  oflfense  of  which  defendant  was  convicted,  the  deputy 
attorney-general  hesitated  to  move  for  a  dismissal  of  the  ap- 
peal under  and  pursuant  to  section  1253  of  the  Penal  Code; 
whereupon  other  attorneys  acting  as  amici  curiae,  offered  to 
examine  the  record  of  upward  of  six  hundred  pages  and  assist 
the  court  by  filing  a  brief  in  the  case.  With  the  aid  of  the 
brief  so  filed,  wherein  attention  has  been  directed  to  what 
they  conceive  to  be  reversible  error  disclosed  by  the  tran- 
script, the  court  has  examined  the  voluminous  record  pre- 
sented. 

Defendant  and  his  wife  were  engaged  in  the  business  of 
conducting  a  restaurant  in  the  city  of  Brawley,  Imperial 
County.  A  woman  by  the  name  of  Carrie  Gunderson  was  in 
the  employ  of  defendant  as  a  waitress.  The  presence  of  this 
woman  was  the  cause  of  frequent  quarrels  between  defendant 
and  his  wife,  the  former  insisting  that  the  conduct  of  the 
Gunderson  woman  was  such  as  to  render  her  an  unfit  associ- 
ate for  his  wife.  His  threats  to  discharge  her  had  been  met 
by  statements  from  his  wife  that  if  he  did  so  she  would  also 
leave.  On  the  evening  when  the  homicide  was  committed, 
defendant's  wife,  with  his  consent,  accompanied  the  Gunder- 
son woman  and  two  male  companions  upon  an  automobile 
ride,  and,  as  we  gather  from  the  record,  remained  out  much 
longer  than  defendant  had  expected  them  to  stay.  Upon  re- 
turning from  the  ride  Miss  Gunderson  went  to  her  room, 
adjoining  that  occupied  by  defendant  and  his  wife,  where  she 
was  joined  by  one  of  the  men  who  had  accompanied  her  on 
the  auto  ride.  Defendant  was  in  his  room,  and,  immedi- 
ately upon  his  wife  entering,  an  altercation  arose  between 
them,  during  or  following  which  three  pistol  shots  were  heard 
in  the  chamber  so  occupied  by  them.  The  proprietor  of  the 
hotel  immediately  broke  open  the  door  leading  to  the  room, 
when  defendant's  wife  was  found  in  a  dying  condition  with 
two  pistol  wounds  upon  her  body ;  and  a  few  minutes  there- 
after defendant  was  found  about  two  blocks  from  the  hotel 
with  a  bullet  wound  in  his  chest.    No  one  other  than  def  end- 
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ant  and  his  wife  was  in  the  room  at  the  time,  and  no  one  saw 
the  shots  fired. 

Upon  the  theory  that  evidence  offered  was  sufficient  to  show 
that  Carrie  Gunderson,  who  had  testified  at  the  preliminary 
hearing  of  defendant,  could  not  with  due  diligence  be  found 
in  the  state  (Pen.  Code,  sees.  686,  869),  her  deposition  taken 
before  the  magistrate  upon  the  preliminary  examination  of 
defendant  was,  over  defendant's  objection,  read  in  evidence. 
This  ruling  is  assigned  as  the  chief  error  upon  which  a  re- 
versal is  claimed.  Waiving  the  question  as  to  the  alleged 
insufficiency  of  the  evidence  to  show  proper  diligence  in  an 
effort  to  find  the  witness,  without  which  the  deposition  was 
not  entitled  to  be  read,  and  as  to  the  sufficiency  of  which  we 
express  grave  doubts,  the  objection  that  the  deposition  had 
not  been  identified  as  a  transcript  of  the  evidence  given  by 
the  witness  before  the  magistrate  at  the  preliminary  exam- 
ination of  defendant  upon  being  charged  with  the  offense, 
and  therefore  incomepetent,  irrelevant,  and  immaterial,  should 
have  been  sustained.  The  deposition  as  offered  in  evidence 
is  without  title  or  cause.  It  commences :  '*  Carrie  Clark,  called 
by  the  plaintiff  and  duly  sworn,  testified  as  follows,"  fol- 
lowed by  questions  and  answers.  In  his  certificate  the  re- 
porter certifies  the  same  to  be  a  correct  report  of  the  testi- 
mony and  proceedings  upon  the  preliminary  examination  of 
the  above  entitled  cause,  but  inasmuch  as  the  cause  wherein 
the  testimony  was  taken  is  not  entitled,  and  for  aught  that 
appears  in  the  record  may  have  been  the  testimony  taken  in 
a  case  other  than  the  one  wherein  defendant  was  charged  with 
the  crime  for  which  he  was  being  tried,  such  reference  in  the 
certificate  is  meaningless  as  an  aid  to 'identification  of  the 
document.  In  People  v.  Ward,  105  Cal.  652,  [39  Pac.  33], 
the  supreme  court  in  discussing  a  like  error  committed  by  the 
trial  court,  said:  **The  transcript  of  the  testimony  should, 
moreover,  be  so  authenticated  that  an  inspection  of  it  will 
show  that  it  is  testimony  which  was  taken  at  the  preliminary 
examination  of  the  accused  who  is  then  on  trial,  and  must  not 
depend  upon  the  memory  of  the  magistrate  or  of  the  reporter. 
To  allow  oral  proof  at  the  trial  for  the  purpose  of  showing 
against  what  defendant,  or  upon  what  charge,  or  at  what 
time  the  testimony  was  taken  reduces  the  proceeding  from 
a  record  required  by  the  statute,  to  the  memory  of  the  re- 
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porter — shadowy  or  clear,  according  to  the  length  of  inter- 
vening time  or  the  number  of  examinations  that  he  may  have 
reported.  (See  People  v.  Carty,  77  Cal.  215,  [19  Pac.  490].) 
In  the  present  case  the  reference  in  the  certificate  of  the  re- 
porter to  the  'within  entitled  action'  has  no  effect  in  identify- 
ing the  'copy  of  the  testimony'  with  the  examination  of  the 
defendant,  since  it  appears  by  the  bill  of  exceptions  that  the 
copy  so  certified  does  not  contain  the  name  of  any  court  or 
cause."  (See,  also.  People  v.  Lewandowski,  143  Cal.  579,  [77 
Pac.  467] ;  People  v.  BuckUy,  143  Cal.  375,  [77  Pac.  169].) 
Notwithstanding  the  error  and  the  fact  that  the  evidence 
thus  improperly  admitted  was  material,  though  cumulative, 
we  are  constrained  to  hold,  upon  a  careful  examination  of  the 
entire  record,  that  the  defendant's  substantial  rights  were 
not  prejudiced  by  reason  of  the  erroneous  ruling.  The  evi- 
dence properly  received  clearly  tended,  without  substantial 
contradiction,  to  show  that  defendant's  wife  was  conduct- 
ing herself  in  a  manner  which  met  with  his  disapproval; 
that  she  had  resented  any  interference  or  efforts  on  his  part 
to  control  her  conduct ;  that  he  disliked  the  Gunderson  woman, 
with  whom  he  had  on  the  day  of  the  homicide  quarreled  and 
threatened  to  discharge  her;  that  his  wife  stated,  if  he  carried 
out  such  threat,  she  also  would  leave;  that  after  this  quarrel 
he  and  deceased  went  for  a  buggy  ride,  he  taking  with  him 
the  revolver,  during  which  ride  he  discharged  all  the  shells 
for  same  then  in  his  possession,  and  on  his  return  home  about 
five  o'clock  p.  M.,  he  placed  the  pistol,  unloaded,  in  a  dresser 
drawer  in  the  room  occupied  by  himself  and  wife;  that  later 
in  the  evening  his  wife  expressed  a  desire  to  accompany  this 
Carrie  Gunderson  arid  two  male  companions  on  an  auto  ride, 
to  which  defendant  gave  his  assent,  but  asked  her  not  to  stay 
long;  that  after  the  party  left  he  went  to  bed  but  could  not 
sleep ;  whereupon  he  got  up,  and  having  no  shells  with  which 
to  load  his  revolver,  he  went  out  and  at  some  inconvenience 
procured  them;  that  these  loose  shells  were  placed  in  the 
drawer  with  the  unloaded  pistol;  that  upon  his  wife  return- 
ing to  the  room,  and  after  defendant  had  locked  the  door, 
he  and  his  wife  engaged  in  an  altercation,  during  which  he 
was  heard  to  say,  '*I  am  going  to  kill  you  right  now,"  or 
words  to  that  effect,  immediately  following  which  was  the 
report  of  a  gun  in  the  room,  followed  by  a  woman's  scream. 
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There  was  a  slight  interval,  when  two  other  shots  were  fired. 
Upon  breaking  the  door  open  deceased  was  found  alone  with 
a  bullet  wound  in  her  left  hand  and  wrist  and  a  fatal  bullet 
wound  in  her  back;  that  defendant  was  found  about  two 
blocks  away,  having  in  his  possession  the  revolver,  at  which 
time  he  stated  that  he  had  shot  his  wife  and  himself,  and  to 
and  in  the  presence  of  several  other  persons  he  made  like 
admissions  as  to  the  shooting.  The  physical  conditions  were 
such  as  to  preclude  the  theory  that  any  one  other  than  some 
one  in  the  room  could  have  shot  the  deceased,  and  no  one 
other  than  defendant  and  his  wife  was  in  the  room. .  In  ad- 
dition to  all  of  this,  it  was  shown  that  defendant  had  made 
statements  indicative  of  threats  to  kill  his  wife,  unless  she 
changed  her  course  of  action;  that  after  the  shooting  he 
stated  that  he  stood  for  some  time  at  what  was  known  as 
Stall's  Comer,  with  the  intention  of  intercepting  the  auto- 
mobile upon  its  return  to  the  city  and  committing  the  act, 
or,  as  he  expressed  it,  get  the  entire  party  in  the  machine; 
but  owing  to  the  fact  that  he  got  chilly  and  cold  he  went  to 
a  pool  room,  from  which  he  witnessed  the  arrival  of  the  party 
on  its  return  to  the  city.  According  to  defendant's  story, 
he  was  in  the  room  when  his  wife  returned;  that  she  stated 
to  him  upon  her  return  that  she  intended  to  join  the  Qunder- 
son  woman  for  the  night,  to  which  defendant  objected,  stating 
that  if  she  did  he  would  have  the  latter  arrested,  to  which 
deceased  replied  that  "you  cannot  do  that  without  having 
me  arrested";  and  he  said,  '*Very  well,  I  will  do  that  then"; 
whereupon  she  made  reply,  **Yes,  if  you  do,  you  son-of-a- 
bitch,  I  will  kill  you."  Upon  which  defendant  says:  "I 
started  to  go  toward  the  door  to  go  out  and  she  thrust  .  .  . 
this  gun  here  at  me  (being  the  gun  which,  unloaded,  he  had 
deposited  in  the  dresser  drawer),  and  I  grabbed  at  it  with 
my  left  hand  and  it  went  oflf.  I  grabbed  hold  of  it  and  in 
the  struggle  to  get  it  away  from  her,  it  snapped  once  or  twice, 
I  don't  know  which,  and  then  it  went  off  and  hit  me  here, 
and  she  released  the  gun  ...  I  turned  to  go  .  .  .  when  I 
heard  two  shots  fired  in  rapid  succession,  and  before  I  could 
get  out  of  the  portieres  there  was  another  shot  fired  and  I 
went  out  of  the  back  door  and  I  run."  This  evidence  not 
only  points  unmistakably  to  the  fact  that  defendant  com- 
mitted the  homicide,  but  could  leave  no  reasonable  doubt  in 
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the  minds  of  an  intelligent  jury  as  to  the  fact  that  it  was  a 
deliberate  and  premeditated  killing  with  malice  aforethought. 
The  evidence  contained  in  the  deposition  erroneously  admitted 
was  to  the  effect  that  the  witness  heard  defendant  say,  **I 
am  going  to  kill  you  right  now'';  that  the  statement  was 
followed  by  the  report  of  a  pistol  in  the  room,  followed  by 
the  scream  of  a  woman.  This  was  merely  cumulative  of  the 
testimony  given  by  her  male  companion  who  was  present 
with  her  at  the  time  and  testified  to  the  same  facts.  It  is 
apparent  that  the  substantial  rights  of  defendant  were  not 
prejudiced  by  reason  of  the  admission  of  the  deposition  in 
evidence.  Had  it  been  excluded,  the  jury  could  not  properly 
have  reached  a  verdict  other  than  that  given.  This  being 
true,  the  error  should  be  disregarded.  (Pen.  Code,  sec. 
1404.) 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.   No.    1484.    Second   Appellate  District. — February   6,   1914.] 

JOHN  C.  KEEFE,  Petitioner,  v.  SUPERIOR  COXJRT  OP 
LOS  ANGELES  COUNTY  et  al.,  Respondents. 

Appeal  in  Justice's  Couet — ^Undertaking — Failure  of  Sureties  to 
Justify — New  Bond. — An  appeal  in  a  justice's  court  action  la  not 
perfected  and  will  be  dismissed,  where  the  sureties  on  the  undertak- 
ing fail  to  justify  within  five  days  after  service  of  notice  of  excep- 
tion to  their  sufficiency;  and  the  furnishing  by  the  appellant  on 
the  last  day  for  justification  of  a  new  bond  with  a  single  corpora- 
tion surety,  which  does  not  justify,  in  lieu  of  the  individual  sureties 
on  the  excepted  undertaking,  will  be  unavailing  to  save  the  appeal. 

Id. — Corporation  as  Surety — NECEssiTt  of  Justification. — Corpora- 
tions authorized  by  the  provisions  of  section  1056  of  the  Code  of 
Civil  Procedure  to  act  as  sureties  on  undertakings  in  judicial  pro- 
ceedings, are  subject  to  the  same  requirement  as  to  justification  aa 
are  persons  who  execute  similar  undertakings. 

Id. — ^Undertaking  on  Appeal — One  of  Appellants  as  Surety. — Wher« 
the  defendants  in  an  action  in  a  justice's  court  are  husband  and 
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wife,  and  on  appeal  both  are  named  as  appellants  in  the  notice  and 
undertaking,  the  wife  cannot  act  as  surety,  although  it  is  asserted 
th»t  she  is  not  interested  in  the  judgment. 

PETITION  for  Writ  of  Mandate  to  be  directed  against  the 
Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  and  Charles  Wellborn,  one  of  the 
Judges  thereof. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thos.  C.  Ridgway,  for  Petitioner. 

Wm.  Lewis,  for  Respondents. 

JAMES,  J. — This  proceeding  is  one  brought  for  the  pur- 
pose of  securing  a  writ  of  mandate  to  compel  the  superior 
court  of  Los  Angeles  County  to  vacate  an  order  by  which  an 
appeal  taken  by  petitioner  and  one  other  from  n  judgment 
of  a  justice's  court  was  dismissed.  Alternative  writ  was  is- 
sued and  the  matter  is  presented  upon  the  facts  stated  in  the 
petition  and  the  return  as  made  by  respondents. 

It  appears  that  an  action  was  brought  in  the  justice's  court 
by  one  Anna  B.  Lister  against  petitioner  John  C.  Keefe  and 
Anna  Doe  Keefe,  his  wife;  that  the  return  of  the  summons 
showed  that  the  true  name  of  Anna  Doe  Keefe  was  Maria  H. 
Keefe;  that  judgment  was  rendered  in  the  justice's  court 
against  both  defendants ;  that  thereafter  and  within  the  time 
allowed  by  law  defendants  served  and  filed  their  notice  of 
appeal  and  filed  an  undertaking  on  appeal,  one  of  the  sureties 
thereon  being  Maria  H.  Keefe.  Notice  was  given  to  the 
plaintiff  in  the  justice's  court  action  of  the  filing  of  the  un- 
dertaking, and  exception  was  taken  in  the  usual  way  to  the 
sufSciency  of  such  sureties.  Notice  was  then  given  to  the 
plaintiff  that  the  sureties  would  appear  and  justify  on  a 
certain  day,  that  day  being  the  fourth  day  after  the  service 
of  th^  notice  excepting  to  their  suflSciency.  At  the  time 
appointed  one  of  the  sureties  appeared  and  justified,  but 
Maria  H.  Keefe  did  not  appear,  and  thereupon  the  justice 
continued  the  hearing  on  the  matter  of  the  justification  to 
the  next  day;  that  at  the  time  to  which  the  matter  was  con- 
tinued the  defendants  in  that  action  offered  a  new  bond  with 
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a  single  corporation  surety,  which  bond  was  allowed  to  be 
filed.  This  surety  did  not  then  justify  or  oflfer  to  justify. 
Thereafter  the  plaintiff,  gave  notice  that  she  excepted  to  the 
suflSciency  of  the  new  surety,  and  also  moved  to  strike  from 
the  files  the  new  undertaking.  The  justice's  court  denied 
the  motion  to  strike  the  undertaking  from  the  files  and  al- 
lowed the  corporation  surety  to  justify.  This  statement  rep- 
resents the  condition  of  facts  as  they  were  presented  to  the 
superior  court  on  the  motion  to  dismiss  the  appeal,  except  it 
may  be  added  that  the  respondent  in  the  action,  in  the  jus- 
tice's court,  objected  to  all  of  the  proceedings  had  from  the 
time  of  the  hearing  on  the  justification  of  the  first  surety. 
By  her  motion  to  dismiss  the  appeal,  the  respondent  raised 
the  main  question  as  to  whether,  upon  the  failure  of  the 
sureties  on  the  undertaking  on  appeal  to  justify  within  five 
days  after  exception  taken  to  their  sufficiency,  any  jurisdic- 
tion was  given  to  the  superior  court  to  proceed  and  try  the 
case  anew.  •Other  points  were  made,  two  of  which  may  be 
mentioned,  i.  e.,  that  as  the  original  undertaking  was  signed 
by  only  one  person  competent  to  act  as  a  surety,  the  other 
person  being  one  of  the  appellants,  a  failure  was  shown  on 
the  part  of  the  defendants  in  the  justice's  court  action  to 
file  such  an  undertaking  as  the  code  requires  within  the  time 
limited  by  section  978a  of  the  Code  of  Civil  Procedure; 
second,  that  the  undertaking  as  finally  fil'ed  by  the  corporation 
surety  nowhere  showed  the  names  of  the  defendants  who 
were  appealing,  and  therefore  was  insufficient  to  identify  any 
persons  for  whom  the  surety  proposed  to  become  responsible. 
The  section  just  cited  provides  as  follows:  **The  undertaking 
on  appeal  must  be  filed  within  five  days  after  the  filing  of 
the  notice  of  appeal  and  notice  of  the  filing  of  the  under- 
taking must  be  given  to  the  respondent.  The  adverse  party 
may  except  to  the  sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  imdertaking,  and  unless  they  or  other 
sureties  justify  before  the  justice  or  judge  within  five  days 
thereafter,  upon  notice  to  the  adverse  party,  to  the  amounts 
stated  in  their  affidavits,  the  appeal  must  be  regarded  as  if 
no  such  undertaking  had  been  given."  From  the  terms  of 
the  statute  it  seems  very  clear  indeed  that,  as  no  justification 
was  had  of  sufficient  sureties  on  the  undertaking  on  appeal 
in  the  justice's  court,  within  five  days  after  the  service  of 
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the  notice  of  exception,  the  appeal  was  not  perfected  as  re- 
quired by  law,  and  that,  to  use  the  language  of  the  code,* 
it  should  then  be  treated  *'as  if  no  such  undertaking  had 
been  given.'*  The  proposed  appellants  in  the  action  were  not 
relieved  from  securing  a  justification  of  their  surety  in  the 
justice's  court  within  the  time  limited  merely  because  they 
had  procured  a  corporation  as  surety  in  lieu  of  individuals. 
It  has  been  held  that  corporations  authorized  by  the  pro- 
visions of  section  1056  of  the  Code  of  Civil  Procedure  to  act 
as  sureties  on  undertakings  in  judicial  proceedings  are  sub- 
ject to  the  same  requirement  as  to  justification  as  are  persons 
who  execute  similar  undertakings.  {Fox  v.  Edle  and  Nor- 
cross  8,  M.  Co.,  97  Cal.  353,  [32  Pac.  446].)  The  superior 
court,  for  the  reasons  stated,  acted  properly  when  it  entered 
an  order  dismissing  the  appeal. 

There  seems  also  to  be  merit  in  one  of  the  other  two  con- 
tentions advanced  by  respondents  here,  to  wit:  That  the  de- 
fendants in  the  justice's  court  did  not  file  an  undertaking 
even  in  form  sufficient  within  five  days  after  filing  their  no- 
tice of  appeal,  for  the  reason  that  only  one  of  the  sureties 
was  competent,  as  the  other  was  a  defendant  in  the  action 
and  therefore  could  not  in  any  event  be  considered  in  the 
light  of  a  surety  for  herself.  The  statement  by  petitioner 
that  the  wife  was  not  interested  in  the  judgment  is  of  no 
moment  when  it  is  considered  that  both  in  the  notice  of  ap- 
peal and  the  undertakings  filed  it  was  noted  that  each  of 
the  defendants  appeared  as  appellant.  As  to  whether  the 
undertaking  as  finally  filed,  and  which  omitted  the  names  of 
the  persons  for  whom  the  surety  proposed  to  become  obli- 
gated, was  insufScient  for  that  reason,  need  not  be  decided. 
Without  expressing  a  final  conclusion  as  to  that  matter,  it 
may  be  observed  that  the  undertaking  was  identified  with  the 
proceeding  in  which  the  parties  litigant  were  ascertained, 
and  having  been  voluntarily  offered  to  be  filed  in  that  mat- 
ter, it  might  well  be  held  that  the  surety  could  not  thereafter 
raise  the  question  as  to  the  uncertainty  claimed  to  exist. 

The  application  of  petitioner  for  peremptory  writ  is  de- 
nied. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

28  G4I.  App.- 
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[Civ.   No.    1441.    Second   Appellate    District.— February   5,   1914.] 

ANTONIO  SILVEIRA  COSTA,  Respondent,  v.  DOMINGOS 
SILVEIRA  RAZA,  AppeUant. 

Appeal — Order  Repusino  to  Dissolve  Attachment — Grounds  of 
Motion  not  Disclosed  by  Begobd. — An  order  denying  a  motion 
to  dissolve  a  writ  of  attachment  will  be  affirmed  on  appeal,  where 
the  grounds  upon  which  the  motion  was  made  are  not  disclosed  by 
the  record.  An  appellate  court  cannot  assume  error  in  the  rulings 
of  the  trial  court;  error  must  affirmatively  appear  from  the  record, 
otherwise  the  judgment  will  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kings 
County  refusing  to  dissolve  a  writ  of  attachment.  M.  L. 
Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  T.  Cosper,  for  Appellant. 

Miller  &  Miller,  for  Respondent 

SHAW,  J. — Appeal  from  an  order  of  court  denying  de- 
fendant's motion  to  dissolve  a  writ  of  attachment  issued  in 
the  cause. 

The  grounds  upon  which  the  motion  was  made  are  not  dis- 
closed by  the  record;  hence,  it  is  impossible  for  the  court  to 
say  the  trial  judge  erred  in  making  the  order  from  which 
defendant  appeals.  The  only  statement  in  reference  thereto 
is,  "that  on  the  2d  day  of  September,  1913,  in  pursuance 
of  due  and  legal  notice  duly  given  and  served  upon  the  plain- 
tiflf's  attorneys,  Miller  &  Miller,  the  defendant,  through  his 
attorney,  E.  T.  Cosper,  moved  the  court  to  set  aside  and 
dissolve  the  levy  made  under  and  by  virtue  of  the  attach- 
ment issued  out  of  said  court  in  said  matter."  The  order 
recites:  *'The  motion  of  defendant  to  discharge  the  attach- 
ment and  the  motion  to  set  aside  and  dissolve  the  levy  made 
under  and  by  virtue  of  said  attachment,  coming  on  for 
further  hearing  at  this  time,  and  said  motions  having  been 
argued,  .  .  .  the  court  having  sufficiently  considered  the  law 
in  the  premises,  orders  that  said  motions  be  and  the  same  are 
denied.'* 
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While  the  record  contains  certain  afSdavits  read  at  the 
hearing  of  the  motion,  it  is  impossible,  without  knowing  what 
the  motion  was,  to  say  that  the  court  erred  in  holding  that 
the  facts  shown  by  the  affidavits  were  insufficient  to  support 
the  sahie.  Since  every  intendment  is  in  favor  of  the  judg- 
ment of  the  trial  court,  we  cannot  assume  error  in  its  rulings ; 
it  must  affirmatively  appear  from  the  record,  otherwise  the 
judgment  will  be  affirmed. 

The  order  is  affirmed. 

Conrey  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1825.    Pint  AppeUate  District.— Pebrutry  «,  1914.] 

ELIZABETH  CONGER  PRATT,  a  Widow,  as  Distributee 
of  the  Estate  of  H.  W.  Conger,  Deceased,  Appellant,  v. 
P.  M.  PHELPS  et  al..  Respondents. 

Peomissobt  Notb — Action  to  Rkgovxb  Balance — Confuotin«  Evi- 
DKNCS— Bbvixw  on  APPEAL. — Where  the  evidence,  in  an  aetion  to 
recover  an  alleged  unpaid  balance  on  a  promissory  note,  is  conflict- 
ing, the  plaintiff's  evidence  showing  that  she  was  in  possession  of 
the  note  and  the  defendants'  testimony  showing  that  they  had  paid 
the  balance  by  an  assignment  of  mining  stock  to  the  payee,  a 
decision  by  the  trial  court  in  favor  of  the  defendants  will  not  be 
disturbed  on  appeal. 

Id. — EMdenci — ^Lbtteb — Carbon  Copt— Foundation  fob  Admission. — 
In  such  case  a  ruling  by  the  trial  court,  based  upon  one  of  two 
possible  constructions  of  the  evidence,  that  a  letter  written  by  the 
payee  of  the  note  was  in  reply  to  a  letter  written  by  one  of  the 
defendants,  and  therefore  that  an  alleged  carbon  copy  of  the  de- 
fendant's letter  was  admissible  in  evidence,  will  not  be  disturbed  on 
appeal. 

Id.— Secondary  Evidence — Contents  of  Lost  Letteb. — If  a  letter, 
claimed  to  have  been  written  by  one  of  the  defendants  to  the  payee 
of  such  note,  is  shown  to  have  been  lost,  it  if  proper  to  admit  evi- 
dence of  its  contents. 

Id*— Weight  of  Evidbnce — Consideration  on  Appeal. — Primarily  the 
weight  of  the  evidence  in  every  case  is  a  matter  for  the  considera- 
tion of  the  trial  court,  and  ordinarily  cannot  be  eoaaidered  upon 
appeal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  refusing  a  new  trial.  T. 
W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  W.  von  Schrader,  for  Appellant. 

Edward  B.  Eliassen,  for  Respondents. 

LENNON,  P.  J.— On  January  2,  1908,  the  defendants  and 
respondents  herein,  T.  M.  Phelps  and  W.  H.  Collins,  executed 
their  promissory  note  in  the  sum  of  one  thousand  two  hun- 
dred dollars  to  one  H.  W.  Conger.  On  the  death  of  Conger 
this  action  was  commenced  upon  the  note  by  the  administrator 
of  his  estate,  to  recover  an  alleged  unpaid  balance  of  principal 
and  interest  aggregating  the  sum  of  six  hundred  dollars.  Sub- 
sequent to  the  distribution  of  Conger's  estate  Elizabeth  Conger 
Pratt,  the  sole  distributee,  was  substituted  as  plaintiff  in  the 
action,  and  thereafter,  upon  a  trial,  a  judgment  was  entered 
in  favor  of  the  defendants,  from  which  and  from  an  order 
denying  a  new  trial  plaintiff  has  appealed. 

The  defendants  by  their  answer  did  not  deny  the  execution 
of  the  note,  but  as  a  defense  pleaded  that  the  balance  alleged 
to  be  due  and  uppaid  thereon  had  been  fully  paid  by  the 
assignment  and  delivery  to  the  deceased  during  his  lifetime 
of  certain  shares  of  mining  stock,  which  it  was  alleged  were 
received  and  accepted  by  the  deceased  under  an  agreement 
with  the  defendants  as  payment  in  full  of  the  note  in  suit. 
The  plaintiff  rested  her  case  upon  the  proof  of  her  possession 
of  the  note  and  a  certified  copy  of  a  decree  made  in  Conger's 
estate,  distributing  the  note  to  her.  The  defendants  produced 
evidence,  oral  and  documentary,  which  tended  to  prove  that, 
in  keeping  with  the  agreement  of  the  parties,  the  note  had 
been  paid  in  full  by  the  defendants'  assignment  and  delivery 
to  Conger  and  the  acceptance  by  him  of  thirty  thousand  five 
hundred  shares  of  the  corporate  capital  stock  of  the  Encinal 
Mining  Company.  This  evidence  was  in  a  measure  contra- 
dicted, but  not  wholly  overcome,  by  evidence  in  rebuttal  of- 
fered and  received  upon  behalf  of  the  plaintiff.  The  trial 
court  made  its  findings  of  fact  in  keeping  with  the  pleadings 
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and  proof  of  the  defendants;  and  it  is  now  contended  that 
the  evidence  neither  warrants  nor  supports  the  findings  as 
made. 

This  contention,  in  the  presence  of  a  substantial  conflict  in 
the  evidence,  cannot  be  considered.  It  would  serve  no  useful 
purpose  to  detail  the  testimony  received  upon  the  trial,  and 
then  with  the  same  detail  point  out  the  conflict  existing  therein. 
It  will  suflBce  to  say  generally  that  the  testimony  adduced  on 
behalf  of  the  defendants,  if  believed  by  the  trial  court,  was 
sufScient  to  overcome  the  presumption  of  nonpayment  result- 
ing from  the  plaintiff 's  possession  of  the  note;  and  therefore 
such  testimony  sufficiently  supports  the  finding  that  the  note 
was  in  fact  paid  in  the  manner  and  by  the  means  pleaded  in 
the  answer  of  the  defendants.  Much,  if  not  all,  of  the  argu- 
ment of  counsel  for  the  plaintiff  upon  this  phase  of  the  case 
is  devoted  to  a  discussion  of  the  weight  of  the  evidence.  Pri- 
marily the  weight  of  the  evidence  in  every  case  is  a  matter 
for  the  consideration  of  the  trial  court,  and  ordinarily  cannot 
be  considered  upon  appeal.  It  may  be  that  if  the  evidence  of 
the  defendants  in  the  present  case  had  been  rejected  as  unwor- 
thy of  credence  by  the  trial  court,  the  proof  adduced  on  behalf 
of  the  plaintiff  would  have  supported  a  finding  in  her  favor. 
However  that  may  be,  it  is  apparent  that  the  trial  court  gave 
full  credence  to  the  evidence  adduced  on  behalf  of  the  defend- 
ants. This  it  had  the  right  to  do;  and  having  rested  its  deci- 
sion of  a  question  of  fact  upon  evidence  which  is  in  substantial 
conflict  the  decision  will  not  be  disturbed  upon  appeal. 

Complaint  is  made  of  a  ruling  of  the  trial  court  permit- 
ting in  evidence,  over  the  objection  of  the  plaintiff,  a  carbon 
copy  of  a  letter  claimed  to  have  been  mailed  to  the  deceased 
by  the  defendant  Phelps.  It  was  objected  at  the  trial,  and 
it  is  insisted  here,  that  there  was  no  foundation  for  the  evi- 
dence in  this,  that  it  was  not  shown  that  the  original  letter 
had  been  received  by  the  deceased  and  acted  upon  by  him 
during  his  lifetime.  The  carbon  copy  of  the  letter  in  ques- 
tion was  admitted  upon  condition  that  the  foundation  for  its 
introduction  in  evidence  would  be  subsequently  laid.  This 
the  defendants  did  to  the  satisfaction  of  the  trial  court  by 
introducing  in  evidence  a  letter,  shown  to  have  been  written 
by  the  deceased  and  mailed  to  the  defendant  Phelps,  which 
prima  facie  purported  to  be  in  reply  to  the  original  of  the 
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carbon  copy  letter  previously  admitted  in  evidence.  While 
the  evidence  at  this  point  creates  a  doubt  in  our  minds  as  to 
whether  or  not  the  letter  from  the  deceased  was  intended  as 
a  reply  to  the  original  of  the  carbon  copy  letter,  or  as  a  reply 
to  a  previous  letter  from  the  same  defendant,  nevertheless  the 
trial  court  resolved  that  question  in  favor  of  the  defendants ; 
and  as  the  ruling  was  based  upon  one  of  two  possible  construc- 
tions of  the  evidence,  we  are  neither  prepared  nor  permitted 
to  say  that  such  ruling  was  erroneous. 

There  was  no  error  in  permitting  the  defendant  Phelps  to 
testify  to  the  contents  of  a  letter  claimed  to  have  been  written 
to  him  by  the  deceased  concerning  the  transaction  in  suit. 
The  letter  in  question  was  shown  to  have  been  lost,  and  there- 
fore secondary  evidence  of  its  contents  was  admissible.  (Code 
Civ.  Proc,  sec.  1855.) 

This  disposes  of  all  of  the  points  presented  in  support  of  the 
appeal. 

The  judgment  and  order  appealed  from  are  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.   No.   1294.    First   Appellate  District.—February   6,   1914.] 

GEORGE  E.  WHITAKER,  Appellant,  v.  T.  L.  MORAN 

et  al.,  Respondents. 

Costs — Contesting  Correctness  of  Charges — Burden  of  Proof. — 
While  it  is  true  that  the  filing  of  a  verified  memorandum  of  costs 
establishes  the  correctness  of  the  charges  therein  made  which  prima 
facie  appear  to  be  necessary  and  proper,  nevertheless  when  the  cor- 
rectness of  the  memorandum  is  challenged,  either  in  whole  or  in  part, 
by  the  affidavit  or  other  evidence  of  the  contesting  party,  the  burden 
is  then  upon  the  party  claiming  the  costs  to  show  by  competent 
and  satisfactory  evidence  that  the  items  charged  were  for  matters 
and  things  necessarily  relevant  and  material  to  the  issues  involved 
in  the  action. 

Id. — Motion  to  Tax  Cost  of  Deposition — Affidavit  Attacking  Rel- 
evancy AND  Materiality — Rebuttal  Evidence. — It  is  improper  to 
allow  costs  charged  for  taking  depositions,  where  the  depositions 
are  not  offered  nor  considered  in  evidence  on  the  hearing  of  the 
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motion  to  tax  costs,  and  the  only  showing  made  in  opposition  to 
the  affidavit  of  the  party  attacking  such  items  on  the  ground  of 
irrelevancy  and  immateriality,  is  an  unverified  statement  concerning 
the  particulars  of  the  costs  charged. 

Id. — Dismissal  op  Action — Witness  Fees. — As  a  general  rule,  when  a 
plaintifif  voluntarily  dismisses  his  action,  the  defendant  will  be  en- 
titled to  his  necessary  costs;  and  the  mere  fact  that  the  testimony 
of  a  witness  was  rendered  unnecessary  by  a  dismissal  of  the  action 
will  not  operate  to  deprive  the  defendant  of  the  expense  necessarily 
incurred  in  good  faith,  and  within  the  limit  of  the  fees  prescribed 
by  law,  to  secure  the  attendance  of  the  witness. 

Id. — Costs  of  Certified  Copies  of  Documents — Allowance  on  Mo- 
tion— Presumption  on  Appeal. — The  allowance  by  the  trial  court 
of  costs  for  procuring  certified  copies  of  documents,  on  motion,  where 
the  documents  are  submitted  to  the  court,  will  be  assumed  to  be 
justified  on  appeal,  when  the  documents  are  not  set  forth  in  the 
bill  of  exceptions,  notwithstanding  their  validity,  necessity,  and  ma- 
teriality of  the  documents  as  evidentiary  matters  were  controverted 
on  the  motion  by  affidavits  of  the  opposing  party. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  taxing  costs.  W.  M.  Conley, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Franklin  P.  Bull,  Frank  H.  Short,  and  Everts  &  Ewing, 
for  Appellant. 

J.  W.  Henderson,  James  P.  Montgomery,  and  Wm.  L.  Hill, 
for  Respondents. 

LENNON,  P.  J. — This  is  a  direct  appeal  from  an  order 
taxing  costs.  The  record  does  not  disclose  the  relief  sought 
nor  the  defense  relied  upon  in  the  action  in  which  the  costs 
complained  of  were  claimed  and  allowed.  The  appeal  comes 
to  us  solely  upon  a  bill  of  exceptions  containing  only  the  evi- 
dence and  proceedings  had  and  taken  upon  the  motion  to  tax. 
The  action  out  of  which  the  claimed  costs  arose  was  dismissed 
by  the  trial  court  upon  motion  of  the  plaintiff  at  the  close 
of  his  case.  Judgment  was  thereupon  entered  for  the  de- 
fendants. In  due  time  they  filed  their  verified  and  itemized 
memorandum  of  costs  and  disbursements,  which  totaled  the 
sum  of  $1,027.50.    Thereafter  plaintiff  and  appellant  filed  a 
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verified  motion  to  tax  the  costs  claimed,  by  striking  out  cer- 
tain items  upon  the  ground  that  they  were  not  properly 
chargeable  as  costs  in  this,  that  they  were  either  excessive  or 
not  necessarily  incurred  and  disbursed  in  the  defense  of  the 
action.  The  motion  to  tax  was  noticed  to  be  heard  and  deter- 
mined upon  the  papers  on  file  in  the  action,  and  such  testi- 
mony, oral  and  documentary,  as  the  parties  might  desire  to 
offer.  Upon  the  hearing  the  plaintiff  offered  in  support  of 
his  motion  to  tax  an  aflSdavit  which  in  detail  assailed  each  of 
the  items  objected  to,  and  tended  to  show  that  such  items 
called  for  fees  and  costs  in  excess  of  the  sum  allowed  by  law, 
and  that  such  fees  and  costs  were  charged  not  only  for  the 
attendance  of  witnesses  whose  testimony  was  neither  neces- 
sary nor  material  to  the  defense  of  the  action,  but  were  also 
charged  for  the  procurement  of  documentary  evidence — deeds, 
records,  and  depositions  which  were  wholly  unnecessary  to  the 
defense  of  the  action,  and  entirely  irrelevant  and  immaterial 
to  the  issues  raised  by  the  pleadings. 

In  opposition  to  the  showing  made  by  the  plaintiff  the  de- 
fendants filed  with  the  court  an  unverified  statement  of  the 
particulars  concerning  the  charges  made  for  the  taking  of  cer- 
tain depositions,  the  charges  made  for  the  making  of  some 
seventy-eight  certified  copies  of  various  recorded  instruments, 
and  the  charges  made  for  certified  copies  of  the  deposition  of 
J.  A.  Waltman,  and  a  transcript  of  the  testimony  of  a  witness 
(Joe  Randall)  taken  in  the  ** Argentine  case."  Subsequently 
the  plaintiff  introduced  in  evidence  upon  the  hearing  of -the 
motion  an  additional  aflSdavit,  tending  even  more  strongly 
than  the  first  aflSdavit  to  show  that  the  documents,  depositions 
and  transcript  referred  to  were  unnecessary  and  immaterial 
to  the  defense  of  the  action.  The  record  shows,  however,  that 
at  the  time  of  the  submission  of  the  motion  to  tax,  the  defend- 
ants ** brought  into  court  and  left  with  the  judge  thereof"  the 
certified  copies  of  the  instruments,  depositions,  and  testimony, 
last  above  referred  to. 

Upon  the  showing  thus  made  the  lower  court  entered  its 
order,  fixing  as  defendants*  costs  the  following  items: 

**T.  C.  Sill,  2nd  trip,  seven  days,  W.  M.  C.  (allowed  five 
days)  $10; 

**  Certified  copies  deeds  and  records  from  oflSce  of  county 
recorder  of  Kern  County,  $58.20; 
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"I.  L.  Miller,  county  clerk,  certified  articles  of  incorpora- 
tion, $7.50; 

"M.  N.  Hale,  deposition,  notary  fee,  $7.50; 

"Certified  copy  of  J.  A.  Waltman  deposition  and  testimony 
in  Argentine  case,  $28.20 ; 

**  Certified  copies  testimony  of  Joe  Randall  in  Argentine 
case,  $1.50  and  $4.20; 

'*J.  A.  Waltman  and  M.  May,  depositions  and  notary's  fees, 
$23.10  and  $50.10; 

'*J.  A.  Hendricks,  deposition,  notary's  fee  and  reporter, 
$20.10." 

All  of  the  foregoing  items  were  specifically  challenged  by 
the  motion  to  tax  costs  and  the  afSdavits  of  plaintiff  upon  the 
grounds  previously  stated;  and  it  is  now  insisted  that  the 
allowance  of  these  items  was  contrary  to  the  evidence  received 
and  considered  upon  the  hearing  of  the  motion.  This  con- 
tention must  be  sustained  in  part.  While  it  is  true  that  the 
filing  of  a  verified  memorandum  of  costs  establishes  the  cor- 
rectness of  the  charges  therein  made  which  prima  facie  appear 
to  be  necessary  and  proper,  nevertheless  when  the  correctness 
of  the  memorandum  is  challenged,  either  in  whole  or  in  part, 
by  the  affidavit  or  other  evi4ence  of  the  contesting  party,  the 
burden  is  then  upon  the  party  claiming  the  costs  to  show  by 
competent  and  satisfactory  evidence  that  the  items  charged 
as  costs  were  for  matters  and  things  necessarily  relevant  and 
material  to  the  issues  involved  in  the  action.  (Bamhart  v. 
Kron,  88  Cal.  447,  [26  Pac.  210] ;  San  Francisco  v.  Collins, 
98  Cal.  259,  [33  Pac.  56] ;  MUler  v.  Highland  Ditch  Co.,  91 
Cal.  103,  [27  Pac.  536] ;  Senior  v.  Anderson,  130  Cal.  290, 
[62  Pac  563] ;  Fay  v.  Fay,  165  Cal.  469,  [132  Pac.  1040] ; 
Oriffith  V.  Montandon,  4  Idaho,  75,  [35  Pac.  704].)  This  the 
defendants  in  the  present  case  did  not  do  in  so  far  as  the 
motion  to  tax  concerned  the  costs  charged  for  taking  the 
depositions  of  J.  M.  Waltman,  M.  May,  and  J.  A.  Hendricks. 
These  depositions  were  not  offered  nor  considered  in  evidence 
upon  the  hearing  of  the  motion.  The  defendants'  unverified 
statement  of  the  particulars  concerning  the  costs  charged  for 
making  certified  copies  of  various  instruments,  etc.,  was  at  its 
best  nothing  more  than  an  itemized  amendment  of  the  defend- 
ants' memorandum  of  costs,  and  cannot  be  construed  and  con- 
sidered as  evidence  in  rebuttal  of  the  showing  made  by  the 
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afSdavits  of  plaintiff.  This  being  so,  the  afSdavits  of  the 
plaintiff  that  the  depositions  just  referred  to  were  neither 
necessary  to  the  defense  of  the  action  nor  material  to  the  issues 
raised  by  the  pleadings,  stand  uncontradicted.  It  follows,  in 
keeping  with  the  rule  above  stated,  that  the  costs  charged  for 
such  depositions  should  not  have  been  allowed. 

This  objection,  however,  does  not  apply  to  the  remaining 
items  of  defendants'  costs.  Upon  its  face  the  item  of  ten 
dollars  allowed  for  five  days'  attendance  of  the  witness  Sill 
was  proper.  The  proof  proffered  upon  the  part  of  the  plain- 
tiff did  not  controvert  the  fact  that  this  witness  was  sub- 
poenaed for  the  defense,  and  had  been  in  actual  attendance 
upon  the  trial  for  the  number  of  days  specified  in  the  memo- 
randum of  costs.  Nor  was  it  attempted  to  be  shown  that  he 
was  not  a  necessary  and  material  witness  for  the  defense.  As 
a  general  rule,  when  a  plaintiff  voluntarily  dismisses  his  action 
the  defendant  will  be  entitled  to  his  necessary  costs ;  and  the 
mere  fact  that  the  testimony  of  a  witness  was  rendered  un- 
necessary by  a  dismissal  of  the  action  will  not  operate  to  de- 
prive the  defendant  of  the  expense  necessarily  incurred  in 
good  faith,  and  within  the  limit  of  the  fees  prescribed  by  law, 
to  secure  the  attendance  of  the  witness  {Eandall  v.  Fdlkner, 
41  Cal.  242). 

The  entire  evidence  adduced  upon  the  motion  to  tax  justi- 
fies the  allowance  made  by  the  lower  court  of  the  charges  for 
certified  copies  of  deeds,  records,  and  articles  of  incorpora- 
tion, and  also  the  charges  made  for  the  certified  copies  of  the 
deposition  of  J.  A.  Waltman  and  the  testimony  of  Joe  Ran- 
dall taken  in  the  *' Argentine"  case.  This  is  so  because  the 
record  shows  that  certified  copies  of  these  several  instruments 
and  documents  were  submitted  to  the  court  upon  the  hearing 
of  the  motion;  and  as  they  are  not  set  forth  in  the  bill  of 
exceptions  it  will  be  assumed  that  their  contents  justified  the 
finding  of  the  lower  court,  notwithstanding  the  fact  that  their 
validity,  necessity,  and  materiality  as  evidentiary  matters  were 
controverted  by  the  aflBdavits  of  the  plaintiff.  {Fay  v.  Fay, 
165  Cal.  469,  [132  Pac.  1040].) 

For  the  reasons  stated  the  order  appealed  from  is  modified 
by  striking  therefrom  the  following  items  of  costs:  **M.  N. 
Hale,  deposition,  notary's  fee,  $7.50;  J.  M.  Waltman  and  M. 
May,  depositions  and  notary's  fees,  $23.10  and  $50.10;  J.  A. 
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Hendricks,  deposition,  notary's  fee  and  reporter,  $20.10.'* 
As  modified  the  order  appealed  from  is  affirmed,  appellant  to 
recover  his  costs  of  this  appeal. 

Richards,  J.,  and  Kerrigan,  J.,  concurred.         ^ 


[Civ.  No.   1393.    Second   Appellate   District.— Feburary   6,   1914.] 

JANE  LOUISE  HENNE  et  al.,  Respondents,  v.  EMMA  A. 
SUMMERS,  Appellant. 

Landlord  and  Tenant — Chanob  of  Original  Contract — Assignment 
OR  Subletting — Release  of  Surety  of  Tenant. — ^Where  lessees 
form  a  eorpoiation,  and  the  corporation  occupies  the  leased  premises 
and  pays  rent  without  obtaining  an  assignment  of  the  lease,  and, 
financial  difficulties  overtaking  the  corporation,  the  premises  are 
occupied  successively  by  the  sherifif,  a  trustee  in  bankruptcy,  and  a 
purchaser  at  the  trustee's  sale,  each  paying  rent  on  account  of  the 
lease,  the  sureties  of  the  lessee  are  not  thereby  released  from  lia- 
bility on  the  theory  that  the  lessor  has  allowed  an  assignment  or 
subletting  without  their  consent. 

Id. — Written  Lease — How  may  be  Ai/terbd. — The  lease,  being  a  writ- 
ten contract,  could  be  altered  only  by  a  contract  in  writing  or  an 
executed  oral  agreement 

Id. — Bent— AcoEPTANCs  from  Person  in  Possession — ^Beleasb  of 
Lessee  and  Sureties. — The  mere  acceptance  by  the  landlord  of 
rent  from  the  various  persons  in  possession  did  not  release  the 
lessees  from  the  covenants  contained  in  the  lease  nor  discharge  their 
sureties. 

Id. — Fees  of  Attorney — Recovery  in  Action  Against  Sureties. — At- 
torney's fees  incurred  by  the  lessor  on  account  of  the  lessees'  non- 
payment of  rent  and  the  various  changes  in  occupancy,  may  be 
recovered  by  the  landlord,  in  his  action  against  the  sureties  of  the 
lessees,  without  proving  that  such  fees  have  actually  been  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jones  &  "Weller,  for  Appellant. 

Campbell  &  Moore,  for  Respondents. 
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CONREY,  P.  J. — In  this  action  the  defendant  is  sued  upon 
a  bond  signed  by  her  as  surety  for  Edward  Booth  and  John 
W.  Neighbours,  to  secure  the  performance  of  certain  obliga- 
tions of  a  lease  made  to  said  principals  by  the  plaintiffs'  prede- 
cessor in  interest.  The  same  instruments  were  construed  by 
this  court  as  to  some  of  their  terms  in  Henne  v.  Summers,  16 
Cal.  App.  67,  [116  Pac.  86],  but  the  testimony  considered  in 
that  decision  is  not  before  the  court  on  the  record  in  this  case. 
The  bond  was  conditioned  upon  terms  that  were  *'to  secure 
the  full  performance  of  all  the  obligations  contained  in  said 
lease  above  referred  to,  and  also  the  last  two  months'  rent" 
specified  in  the  lease.  The  judgment  herein  is  for  the  sum 
of  nine  hundred  dollars.  The  findings  show  that  six  hundred 
and  fifty  dollars  of  this  amount  was  to  satisfy  a  balance  due 
on  the  last  month's  rent  and  that  the  remaining  two  hundred 
and  fifty  dollars  was  allowed  on  account  of  attorney's  fees 
incurred  in  connection  with  defaults  which  took  place  and, 
which  required  the  rendition  of  various  services  to  protect  the 
rights  of  plaintiffs  with  respect  to  said  lease.  Defendant 
appeals  from  the  judgment. 

The  lessees  incorporated  their  business  and  the  corporation 
occupied  the  leased  premises  and  paid  rent  without  having 
obtained  an  assignment  of  the  lease.  The  corporation's  stock 
of  merchandise  in  the  leased  storeroom  was  attached  and  bank- 
ruptcy proceedings  followed.  Within  five  months  after  the 
attachment  the  premises  were  successively  occupied  by  the 
sheriff,  by  a  trustee  in  bankruptcy,  and  by  the  purchaser  at 
trustee's  sale  of  the  stock.  Each  of  these  paid  rent  on  account 
of  the  lease.  Then,  after  notice  to  the  original  lessees  and 
to  the  defendant  and  certain  other  persons,  the  plaintiff,  Mrs. 
Henne  (at  that  time  acting  as  executrix  of  the  will  of  the 
original  lessor)  relet  the  premises  and  kept  them  leased  from 
time  to  time,  but  was  unable  to  obtain  the  full  rental  value 
provided  in  the  Booth  and  Neighbours  lease.  The  plaintiffs 
and  their  predecessors  as  lessors  did  not  enter  into  any  con- 
tract changing  the  Booth  and  Neighbours  lease  or  for  sub- 
leases prior  to  the  notice  given  under  the  circumstances  above 
noted. 

1.  Defendant  claims  that  she  is  released  from  liability  be- 
cause the  lessor  had  allowed  an  assignment  or  sub-letting  of 
the  premises  without  defendant's  consent,  and  because  the 


Digitized  by  LjOOQIC 


Feb.  1914.]  Henne  v.  Summers.  765 

leased  premises  were  surrendered  to  the  landlord  before  ser- 
vice of  the  above  mentioned  notice.  This  contention  is  not 
well  founded.  The  contract  of  lease  being  in  writing  could 
only  be  altered  by  a  contract  in  writing  or  an  executed  oral 
agreement.  Nothing  of  the  kind  is  shown  here;  nor  is  it 
shown  that  the  lessor  released  the  first  lessees  from  any  of 
the  covenants  contained  in  the  lease.  The  mere  accepting 
rent  from  one  in  possession  under  the  lease  would  not  have 
that  effect.     (Brosnan  v.  Kramer,  135  Cal.  36,  [66  Pac.  979].) 

2.  The  expenses  incurred  for  service  of  attorneys  were 
caused  by  the  nonpayment  of  rents  and  by  the  various  changes 
in  occupancy  which  took  place  without  the  consent  or  fault 
of  the  lessor.  They  were  expenses  incidental  to  default  by 
the  lessees  not  only  in  payment  of  rent,  but  in  occupancy  and 
care  of  the  leased  premises.  It  was  not  necessary  to  prove 
that  these  expenses  have  been  actually  paid.  {Donnelly  v. 
Huf Schmidt,  79  Cal.  74,  [21  Pac.  546].) 

3.  The  defendant  has  suffered  no  harm  by  the  failure  of  the 
court  to  rule  upon  her  motion  to  strike  out  certain  testimony 
with  reference  to  services  performed  in  regard  to  this  lease 
up  to  and  including  the  leajse  which  was  made  after  notice  to 
defendant.  The  evidence  shows  without  conflict  that  services 
of  the  same  kind  rendered  later  than  that  time  were  worth 
two  hundred  and  fifty  dollars,  and  the  damages  allowed  on 
that  item  of  the  claim  of  plaintiffs  were  only  two  hundred  and 
fifty  dollars. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Ciy.  No.  1312.    Pint  Appellate  DiBtrict.— February  6,  1914.] 

CHARLES  FEY,  doing  business  as  CHARLES  FEY  & 
COMPANY,  Respondent,  v.  ROSSI  IMPROVEMENT 
COMPANY,  Inc.,  Appellant. 

Landlord  and  Tenant — Lease  op  Premises  on  Which  to  Manutao- 
TURE  Nickel  and  Slot  Machines — ^Lawfulness  of  Enterprise — 
Cancellation  of  Lease. — A  complaint  in  an  action  by  a  lessee  for 
the  cancellation  of  the  lease,  which  alleges  that  the  premises  were 
leased  for  the  purpose  of  conducting  therein  the  business  of  manu- 
facturing "coin  operating  machines,  commonly  known  as  nickel-in- 
the-slot  machines,''  and  that  by  an  act  of  the  legislature  in  the 
year  1911,  the  business  of  manufacturing  or  having  in  possession 
any  nickel-in-the-slot  machine  became  unlawful,  fails  to  state  a 
cause  of  action  upon  the  theory  that  the  subsequently  enacted  law 
rendered  the  terms  of  the  lease  impossible  of  performance. 

Id. — Nickel-in-Slot  Machines — Ck)NSTRUCTioN  op  Section  330a  of 
Penal  Code. — Section  330a  of  the  Penal  Code,  enacted  in  1911,  does 
not  prohibit  or  penalize  the  manufacture  of  nickel-in-the-slot 
machines,  but  has  reference  only  to  such  machines  when  they  are 
intended  for  gambling  purposes,  "upon  the  result  of  action  of  which 
money  or  other  valuable  thing  is  staked  or  hazarded.** 

L).— Words  and  Phrases  —  Meaning  op  Niokel-in-the-Slot  Ma- 
chines.— The  phrase  "nickel-in-the-slot  machine"  ordinarily  has 
reference  only  to  that  "numerous  class  of  catch-penny  contrivances" 
which,  when  a  nickel  or  other  small  coin  is  dropped  into  the  slot, 
will  return  something  of  value  without  any  element  of  chance  other 
than  that  usually  present  in  ordinary  transactions  of  barter  and 
trade. 

Id. — Pleading  —  Demurrer  —  Admission  op  Allegations  op  Com- 
plaint.— The  general  rule  of  pleading,  which  admits  as  true  upon 
demurrer  aU  matters  of  fact  averred  in  a  complaint,  has  no  applica- 
tion to  facts  of  which  a  court  may  take  judicial  notice;  and  a 
demurrer  never  admits  the  conclusion  of  law  to  be  deduced  from 
those  facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  L.  Childs,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  H.  Breeze,  for  Appellant. 

Wm.  Tomsky,  for  Eespondent. 
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LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  upon 
the  judgment-roll  alone  in  an  action  instituted  primarily  for 
the  purpose  of  procuring  .the  cancellation  of  a  written  lease 
of  certain  premises,  executed  to  the  plaintiff  by  the  defendant. 
Judgment  was  rendered  and  entered  for  the  plaintiff.  The 
suflBciency  of  the  facts  stated  in  the  plaintiff's  complaint  to 
constitute  a  cause  of  action  as  against  demurrer  is  the  only 
question  presented  for  decision. 

Plaintiff's  complaint,  after  pleading  the  execution  of  the 
lease,  alleged  **that  in  accordance  with  the  conditions  of  said 
lease  the  said  premises  were  leased  by  plaintiff  from  defend- 
ant for  the  purpose  of  conducting  therein  a  business  of  manu- 
facturing of  coin  operating  machines,  commonly  known  as 
nickel-in-the-slot  machine,  and  for  no  other  purpose. 

**That  in  accordance  with  said  lease  plaintiff  has  coihplied 
with  all  of  the  terms  of  said  lease  up  to  the  time  of  the  com- 
mencement of  this  action. 

**That  by  an  act  of  the  legislature  of  the  state  of  California 
in  the  year  1911,  the  business  of  manufacturing  or  having  in 
possession  any  nickel-in-the-slot  machine  became  unlawful, 
and  by  reason  thereof  the  plaintiff  was  compelled  to  abandon 
said  business,  and  that  by  virtue  of  the  said  contract  of  lease 
the  plaintiff  cannot  use  the  said  premises  for  any  other  pur- 
pose, and  that  unless  by  an  adjudication  of  this  honorable 
court,  said  defendant  will  compel  plaintiff  to  continue  carry- 
ing out  the  provisions  of  said  lease. 

**That  after  the  enactment  of  said  law  and  prior  to  the  com- 
mencement of  this  action  plaintiff  tendered  said  premises  to 
defendant  and  offered  to  cancel  said  lease,  but  the  defendant 
has  failed,  neglected  and  refused  same  to  do." 

The  defendant's  demurrer  should  have  been  sustained.  The 
facts  above  stated  do  not  constitute  a  cause  of  action  for  the 
cancellation  of  the  lease  in  question.  The  statute  relied  upon 
by  the  plaintiff  is  imperfectly  pleaded;  but  a  resort  to  the 
statutes  of  1911,  which  by  a  general  reference  are  made  a  part 
of  plaintiff's  complaint,  reveals  but  one  enactment  of  the 
legislature  at  all  applicable  to  the  plaintiff's  cause  of  action, 
and  that  is  entitled,  **An  Act  to  add  a  new  section  to  the 
Penal  Code  of  the  state  of  California,  to  be  numbered  section 
330a,  relating  to  gambling  by  the  use  of  slot  machines  etc." 
(Stats.  1911,  chap.  483,  p.  951.)     The  text  of  that  act  in  its 
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essential  features  is  as  follows:  ** Every  person  who  has  in 
his  possession  or  under  his  control  .  .  *.  or  who  permits  to  be 
placed,  maintained  or  kept  in  any  room  .  .  .  owned,  leased  or 
occupied  by  him  .  .  .  any  slot  or  card  machine,  contrivance, 
appliance  or  mechanical  device  upon  the  result  of  action  of 
which  money  or  other  valuable  thing  is  staked  or  hazarded  by 
placing  or  depositing  therein  any  coins  ...  or  as  a  result  of 
the  operation  of  which  any  merchandise,  money,  representa- 
tive or  articles  of  value  ...  is  won  or  lost  .  .  .  when  the 
result  of  action  or  operation  of  such  machine  ...  is  depend- 
ent upon  hazard  or  chance,  ...  is  guilty  of  a  misdemeanor." 
As  we  read  and  construe  this  new  section  of  the  Penal  Code, 
the  manufacture  of  nickel-in-the-slot  machines  is  neither  pro- 
hibited nor  penalized.  True,  a  person  could  not  manufacture 
a  '*slot  machine''  without  having  the  completed  machine  in  his 
possession  for  a  time  at  least;  but  the  title  and  text  of  the 
statute  clearly  indicate  that  the  possession  referred  to  therein 
shall  be  of  slot  machines  intended  for  gambling  purposes, 
**upon  the  result  of  action  of  which  money  or  other  valuable 
thing  is  staked  or  hazarded."  The  complaint  in  the  present 
case  does'  not  allege  that  the  demised  premises  were  leased  for 
the  purpose  of  manufacturing  any  of  the  gambling  devices 
designated  in  the  statute.  The  allegation  of  the  complaint  in 
this  behalf  is  merely  that  the  premises  were  leased  for  the 
purpose  of  conducting  therein  the  business  of  manufacturing 
**coin  operating  machines  commonly  known  as  nickel-in-the- 
slot  machines.  ..."  It  is  a  matter  of  common  knowledge 
that  coin  operated  slot  machines  are  manufactured,  and  gen- 
erally used  by  small  tradesmen,  places  of  amusement,  and 
public  service  corporations,  upon  the  result  of  the  action  of 
which  money  or  other  thing  of  value  is  not  hazarded,  among 
which,  for  instance,  may  be  noted  the  coin  operated  slot  ma- 
chines attached  to  talking  machines,  music  boxes  and  auto- 
pianos;  those  which  vend  small  articles  of  merchandise  such 
as  candy,  cigars,  stamps,  etc.,  and  those  which  control  gas  and 
telephone  service.  In  keeping  with  this  common  knowledge 
a  slot  machine  has  been  authoritatively  defined  as  '*a  vending 
machine  or  the  like,  having  a  slot  in  which  a  coin  may  be 
dropped  to  cause  the  delivery  of  merchandise,  or  to  permit 
the  use  of  a  telephone,  or  for  some  like  purpose."  (Web- 
ster's Dictionary.)     And  by  the  same  authority,  when  such 
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a  machine  is  adjusted  so  that  it  may  be  operated  by  the  de- 
posit of  a  five-cent  piece,  it  is  defined  to  be  '*a  nickel-in-the- 
slof  machine.  It  may  therefore  be  said  with  certainty  that 
the  phrase  **nickle-in-the-slot  machine"  ordinarily  has  refer- 
ence only  to  that  ''numerous  class  of  catch-penny  contriv- 
ances" which,  when  a  nickel  or  other  small  coin  is  dropped 
into  the  slot,  will  return  something  of  value  without  any  ele- 
ment of  chance  other  than  that  usually  present  in  ordinary 
transactions  of  barter  and  trade  {State  v.  VasqueZf  49  Fla. 
126,  [38  South.  830] .)  Obviously  a  criminal  complaint,  charg- 
ing a  person  merely  with  having  in  his  possession  **a  coin' 
operating  machine  commonly  known  as  a  nickel-in-the-slot 
machine,"  would  not,  when  measured  by  the  commonly  known 
definition  of  **a  nickel-in-the-slot  machine,"  survive  the  test 
of  a  demurrer  grounded  upon  insuflBciency  of  the  facts  stated 
to  constitute  an  offense  within  the  meaning  of  section  330a 
of  the  Penal  Code.  This  being  so,  it  follows  that  the  allega- 
tions of  the  plaintiff's  complaint  in  the  present  case,  that  the 
demised  premises  were  leased  to  him  solely  for  the  purpose 
of  conducting  therein  **the  business  of  manufacturing  coin 
operating  machines  commonly  known  as  nickel-in-the-slot  ma- 
chines," cannot  be  construed  to  mean  that  the  terms  of  the 
lease  restricted  the  use  of  the  premises  to  the  manufacture  of 
the  particular  and  peculiar  kind  of  *'slot  machine"  denounced 
by  the  statute.  In  short,  the  statute  under  discussion  relates 
only  to  gambling  machines,  and  does  not  purport  to  make 
the  business  of  manufacturing  **coin  operating  machines  com- 
monly known  as  nickel-in-the-slot  machines"  unlawful.  It 
must  be  held,  therefore,  that  the  plaintiff's  complaint  does 
not  sufficiently  state  a  cause  of  action  for  cancellation  of  the 
lease  in  question  upon  the  theory  that  the  subseqpently 
enacted  law  rendered  the  terms  of  the  lease  impossible  of 
performance. 

Counsel  for  the  plaintiff  refuses  to  discuss  the  scope  and 
effect  of  the  statute  pleaded  as  an  essential  element  of  the 
plaintiff's  cause  of  action ;  but  in  support  of  the  judgment 
invokes  the  general  rule. of  pleading  which  requires,  for  the 
purposes  of  a  decision  upon  demurrer,  that  the  allegations  of 
a  complaint  must  be  taken  to  be  true.  With  this  general  rule 
as  a  basis  it  is  contended  that  the  enactment,  scope,  and  effect 
of  the  statute  relied  upon  must  be  accepted  as  pleaded.    The 
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absurdities  which  would  be  certain  to  result  from  such  a  con- 
struction of  the  rule  in  question  are  too  obvious  to  require 
illustration  here ;  and  it  will  suffice  to  say  in  response  to  plain- 
tiff's contention  that  the  general  rule  of  pleading,  which 
admits  as  true  upon  demurrer  all  matters  of  fact  averred  in 
a  complaint,  has  no  application  to  facts  of  which  a  court  may 
take  judicial  notice;  and  that  a  demurrer  never  admits  the 
conclusion  of  law  to  be  deduced  from  those  facts  (French  v. 
Senatey  146  Cal.  604,  [2  Ann.  Cas.  756,  69  L.  R.  A,  556,  80 
Pac.  1031] ;  First  Nat  Bank  etc.  v.  Lewinson,  12  N.  M.  147, 
[76  Pac.  288] ;  Hester  v.  Thomson,  35  Wash.  119,  [76  Pac. 
734] ;  OiU  v.  Manhattan  Life  Ins.  Co.,  11  Ariz.  232,  [95  Pac 
89]). 

The  judgment  is  reversed,  with  directions  to  the  lower  court 
to  sustain  the  defendant's  demurrer. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  470.    First  Appellate  DiBtriet.— February  6,  1914.] 

THE   PEOPLE,   Respondent,   v.   JAMES   B.   HUNT, 

Appellant. 

Gbiminal  Law — ^FoRostfr  of  Check — Suiticienot  of  EvmENOB  to  Sus- 
tain OoNViOTiON. — In  this  prosecution  for  the  forgery  of  a  cheek, 
it  cannot  be  said  that  there  is  no  evidence  of  knowledge  on  the 
part  of  the  defendant  of  the  sporions  character  of  the  check.  The 
identity  of  denomination  of  the  money  found  on  his  person  with 
that  by  which  the  check  was  paid  on  the  preyions  day  is  highly 
significant,  and  goes  far  to  corroborate  the  testimony  of  the  paying 
teller  that  the  defendant  is  the  man  to  whom  he  paid  the  money. 
A*tid  the  defendant's  denial  of  having  money  on  his  person,  except  a 
few  cents,  is  also  not  without  significance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refna- 
ing  a  new  trial.    J.  J.  Trabucoo,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

yF.  C.  Murray,  and  H.  H.  McPike,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  H.  Eiordan,  Deputy 
Attorney-General,  for  Respondent 
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KERRIGAN,  J. — The  defendant  was  charged  by  informa- 
tion with  the  crime  of  forgery.  He  was  tried  and  convicted. 
This  appeal  is  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  defendant  contends  that  the  evidence  is  insuflScient  to 
support  the  verdict.  This  contention  is  based  on  the  theory 
that  while  the  evidence  may  be  suflScient  to  show  that  the 
check  described  in  the  information  was  forged,  it  does  not 
sustain  the  finding  of  the  jury  that  it  was  uttered  by  the  de- 
fendant with  knowledge  that  it  was  forged. 

The  check  was  for  the  sum  of  fifty  dollars,  and  was  made 
payable  to  *'Cash."  It  purported  to  have  been  made  by  one 
E.  R.  Hayden,  but  the  signature  was  forged.  When  the  check 
was  presented  to  the  paying  teller  of  the  bank  on  which  it 
was  drawn,  it  being  what  is  known  as  a  **cash  check,"  it  was 
promptly  paid  without  the  requirement  of  identification,  not- 
withstanding that  the  person  presenting  it  was  a  stranger  to 
the  teller.  There  was,  however,  something  about  the  trans- 
action that  aroused  a  slight  suspicion  in  the  mind  of  this  offi- 
cial concerning  the  regularity  of  the  matter,  so  that  when  a 
little  later  in  the  afternoon  E.  R.  Hayden  came  into  the  bank, 
he  called  Hayden  *s  attention  to  the  check,  who  at  once  charac- 
terized the  paper  as  a  forgery.  The  description  of  the  man 
who  cashed  the  check,  given  by  the  paying  teller,  fitted  in  a 
general  way  the  defendant,  who  had  desk  room  in  Hayden 's 
office.  Hayden  immediately  went  to  his  office;  and  on  exam- 
ining his  desk  found  that  several  blank  checks  had  been  ex- 
tracted therefrom,  one  of  which  bore  the  number  of  the  check 
here  involved.  The  next  day,  on  being  requested  by  Hayden 
for  a  small  loan,  defendant  said  that  he  had  but  a  few  cents 
on  his  person;  but  on  being  searched  by  the  detective  who 
was  within  call,  it  was  disclosed  that  he  had  two  twenty  dollar 
pieces,  a  five  dollar  piece  and  three  dollars  in  silver  coin.  The 
check  had  been  paid  by  the  teller  of  the  bank  with  two  twenty 
dollar  pieces,  one  five  dollar  piece,  four  silver  dollars  and  two 
half  dollars;  so  that  the  amount  of  money  thus  found  on  the 
defendant  was  made  up  of  coins  of  exactly  the  same  denomi- 
nation (allowance  being  made  for  the  difference  of  two  dollars 
in  the  amount)  as  the  sum  paid  by  the  bank  teller  on  the 
forged  check  on  the  previous  day.  The  paying  teller  identi- 
fied the  defendant  as  the  person  who  cashed  the  check.    The 
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evidence  further  showed  that  the  defendant  was  in  straitened 
circumstances,  being  behind  with  his  rent  to  Mr.  Hayden  and 
his  telephone  bill,  which  he  had  not  paid,  notwithstanding  a 
demand  therefor. 

We  think  that  the  appellant's  contention  that  the  evidence 
is  insuflScient  to  sustain  the  verdict,  in  that  there  is  no  evi- 
dence of  knowledge  on  the  part  of  the  defendant  of  the  spuri- 
ous character  of  the  check,  cannot  be  sustained.  "We  are  free 
to  say  that  the  case  against  him  is  by  no  means  strong;  but 
we  cannot  hold  that  it  is  insufficient  to  support  the  verdict. 
We  think  the  identity  of  denomination  of  the  money  found 
on  the  person  of  the  defendant  with  that  by  which  the  check 
was  paid  on  the  previous  day  is  highly  significant,  and  went 
far  to  corroborate  the  testimony  of  the  paying  teller  that  the 
defendant  was  the  man  to  whom  he  had  paid  the  money.  The 
assertion  may  be  ventured  that  if  the  amount  of  money  on 
each  of  ten  thousand  persons  taken  at  random  were  examined, 
probably  not  one  would  be  foimd  having  upon  his  person  the 
sum  found  upon  the  defendant,  made  up  of  coins  of  given 
denominations,  unless  a  few  hours  previously  such  person  had 
received  approximately  the  same  amount  of  money  composed 
of  coins  of  those  given  denominations.  The  defendant's  denial 
of  having  money  on  his  person  except  a  few  cents  may  also 
be  regarded  as  not  without  significance ;  for  a  person  who  has 
obtained  property  illegally  is  quite  likely  to  wish  to  conceal 
it,  even  though  the  nature  of  the  property  be  such  as  not  to 
afford  very  conclusive  evidence  of  guilt.  These  circumstances ' 
no  doubt  went  far  toward  satisfying  the  jury  that  the  paying 
teller's  testimony  was  true.  Being  satisfied  on  this  point, 
they  no  doubt  regarded  the  defendant's  denial  of  cashing  the 
check  as  false,  and  in  itself  indicative  of  guilty  knowledge  on 
his  part  of  the  spurious  character  of  the  check. 

The  contention  is  also  made  by  the  appellant  that  the  court 
was  in  error  in  refusing,  as  it  is  claimed,  to  hear  argument  by 
his  counsel  as  to  the  insufficiency  of  the  evidence  on  the  motion 
for  new  trial ;  and  also  erred  to  the  prejudice  of  the  defend- 
ant in  not  granting  his  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  We  have  examined  both  these 
points,  and  find  no  occasion  for  discussing  them,  as  they  are 
without  substantial  merit. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.  No.  1476.     Second  Appellate  District.— February  7,  1914.] 

P.  M.  SATBE,  Respondent,  v.  SAN  PEDRO,  LOS  ANGELES 
&  SALT  LAKE  RAILROAD  COMPANY  (a  Corpora- 
tion), Appellant. 

Action  fob  Neouoenge — Allegation  op  Contributory  Negligence — 
Findings  That  Allegations  are  True — ^Judgment  for  Defend- 
ant.— ^Where,  in  an  action  against  a  railroad  company  for  damages 
on  account  of  a  collision  of  a  freight  car  with  the  plaintiff's  auto- 
mobile, the  defendant  alleges  that  the  injuries  sustained  by  the  plain- 
tiff were  due  to  his  own  negligence,  and  it  is  found  "that  all  of  the 
affirmatiTe  allegations  of  the  defendant's  answer  are  true,"  and 
"that  paragraphs  1,  2,  3,  4  and  5"  (presumably  of  the  complaint) 
are  true,  the  defendant  ia  entitled  to  judgment  on  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  S.  Halsted,  and  W.  F.  Palmer,  for  Appellant. 

W.  H.  Stevens,  and  Chas.  S.  McKelvey,  for  Respondent. 

SHAW,  J. — Action  for  damages  alleged  to  have  been  sus- 
tained by  plaintiff  on  account  of  the  negligent  operation  of 
a  freight  car  over  defendant's  railway  track,  as  a  result  of 
which  it  collided  with  an  automobile  valued  at  five  thousand 
dollars,  driven  by  plaintiff,  demolishing  the  same  and  injuring 
plaintiff  to  his  damage  in  the  sum  of  ten  thousand  dollars. 
The  court  gave  judgment  for  plaintiff  in  the  sum  of  one 
thousand  dollars,  from  which  defendant  appeals. 

In  addition  to  specific  denials  of  the  allegations  of  the  com- 
plaint, defendant,  as  a  separate  defense  and  by  aflSrmative 
allegations,  alleged  that  the  damage  sustained  by  plaintiff 
was  due  to  his  own  negligence,  alleged  to  be  the  proximate 
cause  of  the  injury. 

The  court  found  *'that  paragraphs  1,  2,  3,  4  and  5  are 
true";  but  since  both  the  complaint  and  answer  contain  para- 
graphs so  numbered,  it  is  impossible  to  determine  from  the 
finding  whether  it  refers  to  the  complaint  or  answer.     Con- 
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ceding  that  in  support  of  the  judgment  we  might  indulge  the 
presumption  that  the  finding  has  reference  to  the  complaint, 
such  fact  cannot  aid  the  respondent,  for  the  reason  that  the 
court  specifically  found  "that  all  of  th^  aflRrmative  allega- 
tions of  the  defendant's  answer  are  true.*'  It  thus  clearly 
and  unequivocally  appears  from  the  finding  that  the  damage 
found  to  have  been  sustained  by  the  plaintiflE  was  caused  by 
his  own  negligence  as  alleged  in  the  answer. 

Not  only  are  the  findings  insuflBcient  to  support  the  judg- 
ment, but  it  is  apparent  therefrom  that  defendant  is  entitled 
to  judgment  thereon. 

It  is,  therefore,  ordered  that  the  judgment  be  reversed  and 
the  trial  court  directed,  upon  the  going  down  of  the  remittitur, 
to  enter  judgment  upon  the  findings  in  favor  of  defendant. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CiT,  No.   1472.    Second   Appellate   Distriet.— Pebniary  9,   1914.] 

J.  H.  STRAIT,  AppeUant,  v.  MARY    WILKINS    et  al., 

Respondents. 

GONTRAOT  TO   ElCHANGB  LANDS — DAMAGES    FOB   BbBAOH — ^WHSN    NOT 

Becovebable. — Damages  for  the  breach  of  a  contract  to  exchange 
lands  are  not  recoverable  in  an  action  wherein  it  appears  from  the 
evidence  that  the  relative  values  of  the  properties  are  such  that 
the  plaintiff  suffered  no  damage  from  the  refusal  of  the  defendant 
to  carry  out  the  agreement  and  make  the  exchange. 

Id. — Nominal  Damages — Judgment  fob  Refused. — In  such  action  a 
judgment  for  nominal  damages,  which  will  carry  costs,  will  be 
denied,  under  the  rule  that  a  judgment  for  such  damages  is  justified 
only  on  the  ground  that  it  conserves  some  right  of  the  plaintiff  which 
has  been  nominally  infringed,  and  which  might  else  be  lost  by 
acquiescence  and  lapse  of  time. 

Id. — Amendment  of  Answeb  by  Stbiking  Out  Pabaoeaph — ^Discbb- 
TION  IN  Pbbmitting. — The  court  does  not  err  in  such  action  in  per- 
mitting the  defendants  to  amend  their  answer  by  striking  out  a 
certain  paragraph  thereof,  especially  if  it  allows  a  continuance  of 
one  week  on  account  of  the  amendment. 

Id. — Mabket  Value  of  Land — Evidence — Time  of  Valuation. — In  ad- 
mitting evidence  in  such  action  of  the  market  value  of  propertiea 
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the  court  is  required,  in  the  exercise  of  a  sound  discretion,  to  limit 
the  proof  to  a  period  reasonably  proximate  to  that  of  the  date  of 
the  alleged  breach  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Eugene  P.  McDaniel,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Eugene  C.  Campbell,  for  Appellant. 

John  E.  Daly,  for  Respondents. 

JAMES,  J. — This  action  was  prosecuted  for  the  purpose  of 
securing  damages  alleged  to  have  been  suffered  by  the  plain- 
tiff through  the  failure  of  defendants  to  convey  certain  real 
property.  Judgment  was  in  favor  of  the  defendants,  and  a 
motion  for  a  new  trial  having  been  made,  this  appeal  was 
taken  from  the  judgment  and  from  the  order  denying  the 
motion. 

On  the  nineteenth  day  of  June,  1907,  plaintiff  and  defend- 
ant Mary  A.  Wilkins  entered  into  a  contract,  which  was  ex- 
pressed in  writing,  whereby  an  exchange  of  properties  was 
agreed  to  be  made.  In  that  agreement  it  was  recited  that 
the  property  of  plaintiff  was  valued  at  six  thousand  five  hun- 
dred dollars,  and  the  property  of  said  defendant  at  ten 
thousand  five  hundred  dollars.  The  property  of  plaintiff  was 
subject  to  a  mortgage  lien  of  three  thousand  dollars.  In 
order  to  equalize  the  values  it  was  agreed  that  plaintiff  should 
pay  five  hundred  dollars  in  cash  and  give  back  a  mortgage 
on  the  property  which  he  was  to  secure  from  said  defendant 
in  the  sum  of  six  thousand  five  hundred  dollars,  and  that 
plaintiff's  property  should  be  received  by  the  said  defendant 
subject  to  the  said  mortgage  of  three  thousand  dollars.  De- 
fendant Mary  A.  Wilkins  refused  to  carry  out  the  agreement, 
and  it  was  alleged  by  plaintiff  that  he  thereafter  sold  his 
property  by  exchanging  the  same  for  an  orange  ranch  and 
that  he  received  in  exchange  the  highest  market  price  obtain- 
able, which  he  alleged  to  have  been  the  equivalent  of  five 
thousand  dollars  had  the  consideration  received  been  repre- 
sented by  cash.  He  alleged  that  the  property  of  the  defend- 
ant Mary  A.  Wilkins  had,  at  all  times  material  to  the  contro- 


Digitized  by  LjOOQIC 


776  Strait  v.  Wilkins.  [23  Cal.  App. 

versy,  a  market  value  of  more  than  twelve  thousand  dollars. 
He  further  alleged  that  defendant  Thomas  Wilkins  was  the 
husband  of  defendant  Mary  A.  Wilkins,  and  that  in  fact  the 
property  considered  in  the  contract  mentioned  to  be  that  of 
the  said  Mary  A.  Wilkins,  was  the  property  of  Thomas  Wil- 
kins, and  that  the  wife  was  acting,  when  she  entered  into  the 
agreement  referred  to,  as  the  undisclosed  agent  of  her  hus- 
band. The  defendants  answering,  admitted  the  execution  of 
the  contract  as  alleged  in  plaintiff 's  complaint  and  admitted 
the  breach  thereof,  and  took  issue  as  to  the  respective  values 
which  the  plaintiff  in  his  allegations  had  assigned  to  the 
several  properties.  Other  denials  were  made  which  presented 
issues  not  necessary  to  be  considered,  in  view  of  the  conclu- 
sions which  have  been  arrived  at  upon  the  matters  already 
suggested.  The  court  found  upon  suflBcient  evidence  that  the 
value  of  plaintiff's  property  at  the  time  of  the  alleged  breach 
of  contract  was  the  sum  of  six  thousand  dollars,  and  that 
the  value  of  the  property  of  defendants  on  the  same  date 
was  eight  thousand  dollars.  As  plaintiff  was  to  pay  five  hun- 
dred dollars  in  cash  and  give  back  a  mortgage  against  the 
property  secured  from  defendants  for  the  sum  of  six  thousand 
five  hundred  dollars,  and  a  mortgage  of  three  thousand  dol- 
lars was  to  remain  and  be  assumed  by  defendant  Mary  A. 
Wilkins  against  the  property  of  plaintiff,  in  determining  as 
to  whether  any  damage  had  been  suffered,  there  should  be 
added  to  the  value  of  six  thousand  dollars,  as  found  by  the 
court  to  be  that  of  plaintiff's  property,  the  sum  of  five  hun- 
dred dollars  and  the  difference  between  three  thousand  dollars 
and  six  thousand  five  hundred  dollars,  which  total  would  more 
than  equal  the  sum  of  eight  thousand  dollars  found  to  have 
been  the  market  value  of  defendants'  property.  Upon  this 
calculation,  and  as  based  upon  the  facts  found,  the  court  was 
correct  in  concluding  that  plaintiff  had  not  suffered  damage. 
This  conclusion  renders  it  wholly  immaterial  as  to  whether 
or  not  the  finding  made  by  the  trial  judge  that  plaintiff  was 
in  no  wise  deceived  by  any  act  or  omission  on  the  part  of 
defendant  Thomas  Wilkins  as  to  the  latter 's  interest  in  the 
property,  was  justified  by  the  evidence.  It  may  be  said  that 
that  finding  does  not  appear  to  be  sustained  by  the  proof  made. 
It  appears  that  upon  motion  for  a  new  trial  being  made, 
the  court  required  of  the  defendants  a  waiver  on  their  part 
as  to  costs  awarded  to  them  as  a  condition  to  a  denial  of  the 
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motion.  Tke  judgment  as  it  remained  then  was  in  favor  of 
the  defendants,  but  did  not  allow  costs  to  either  party.  It 
is  plaintiflE's  contention  that,  in  view  of  the  fact  that  it  was 
shown  that  defendant  Mary  A.  Wilkins,  without  cause,  re- 
fused to  comply  with  the  conditions  of  her  contract,  a  judg- 
ment for  nominal  damages  (which  it  is  admitted  would  not 
carry  costs)  should  have  been  entered.  In  the  case  of  Stewart 
V.  Sefton,  108  Cal.  197,  [42  Pac.  293],  it  is  said:  ''But  a 
judgment  for  such  damages  (meaning  nominal)  is  justified 
only  on  the  ground  that  it  conserves  some  right  of  the  plain- 
tiff which  has  been  nominally  infringed,  and  which  might 
else  be  lost  by  acquiescence  and  lapse  of  time."  It  is  not 
made  to  appear  in  this  cause  that  a  judgment  for  nominal  dam- 
ages, under  the  facts  shown  and  the  decision  cited,  should 
have  been  entered. 

The  trial  court  did  not  err  in  permitting  the  defendants 
to  amend  their  answer  by  striking  out  a  certain  paragraph 
thereof.  The  allowance  of  the  amendment  was  within  the 
discretion  of  the  trial  court,  which  discretion  is  not  shown  to 
have  been  abused,  especially  as  it  appears  that  the  court 
allowed  a  continuance  of  the  trial  on  account  of  such  amend- 
ment having  been  made  of  more  than  a  week.  The  alleged 
errors  complained  of  with  reference  to  the  refusal  to  allow 
testimony  as  to  the  value  of  the  Wilkins  property  at  a  date 
subsequent  to  that  of  the  alleged  breach  of  contract,  and  the 
refusal  to  allow  a  question  to  be  answered  as  asked  of  defend- 
ant Mary  A.  Wilkins  as  to  what  was  paid  for  the  defendants' 
property  a  number  of  months  prior  to  the  date  of  the  alleged 
breach,  have  no  meritorious  foundation.  In  admitting  proof 
as  to  the  market  value  of  the  property  the  court  was  required, 
in  the  exercise  of  a  sound  discretion,  to  limit  the  proof  to  a 
period  reasonably  proximate  to  that  of  the  date  of  the  alleged 
breach,  and  the  rulings  excluding  evidence  which  had  refer- 
ence to  times  remote  from  th"fe  date  most  material,  were  prop- 
erly made.  (Montgomery  v.  Sayre,  100  Cal.  182,  [38  Am.  St. 
Rep.  271,  34  Pac.  646].) 

The  attention  of  the  court  is  not  called  to  any  error  which, 
considered  in  the  light  of  the  facts  conclusively  determined  by 
the  trial  judge  to  exist,  could  operate  to  the  prejudice  of 
plaintiff. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CSt.  No.  1194.     Third  Appellate  District.— February  12,  1914.] 

GOLDEN  &  COMPANY  (a  Corporation),  Petitioner,  v.  THE 
JUSTICE'S  COURT  OF  WOODLAND  TOWNSHIP 
et  al.,  Respondents. 

Intoxicating  Liquors — Power  of  Municipalitt  to  Prohibit  Sale — ' 
SouoiTATid^  OP  Orders — Place  of  Delivery. — The  legislative  au- 
thoritj  of  a  municipality  or  political  subdivision  of  the  state  cannot 
enforce  penalties  against  persons  soliciting  orders  within  its  juris- 
diction for  intoxicating  liquors,  in  cases  where  such  liquors  are  to 
be  delivered  outside  the  limits  of  such  subdivision. 

Id. — ^Wyllie  Local  Option  Law — Solicitation  of  Orders — ^Place  of 
Sale  or  Delivery. — Section  15  of  the  Wyllie  Local  Option  Law 
(Stats.  1911,  p.  599),  which  makes  it  unlawful  for  any  persons 
"within  no-license  territory  to  solicit  orders,  take  orders,  or  make 
agreements  for  the  sale  or  delivery  of  alcoholic  liquors,"  cannot  be 
invoked  by  a  municipality  to  prohibit  the  solicitation  or  taking  of 
orders  within  its  limits  for  the  sale  or  delivery  of  such  liquors 
without  its  boundaries. 

Id. — Sale  of  Liquor — Complaint  Gharoing — Jurisdiction  of  Jus- 
tice's Court. — A  complaint  which,  in  the  language  of  the  statute^ 
charges  the  solicitation  of  orders  for  the  sale  of  intoxicating  liquors 
within  ''no-license  territory,"  is  sufficient  to  give  a  justice's  court, 
acting  as  a  magistrate's  eourt,  authority  to  preliminarily  examine 
and  pass  upon  the  charge,  although  it  does  not  directly  appear 
from  or  upon  the  face  of  the  complaint  whether  the  liquor  was 
to  be  delivered  within  or  without  the  territory. 

Id. — Order  for  Sale  of  Liquor — Manner  of  Taking. — Section  15  of 
the  Wyllie  Act,  which  makes  it  unlawful  for  any  person,  company, 
association,  or  club,  within  no-license  territory,  to  solicit  orders,  take 
orders,  or  make  agreements  for  the  sale  or  delivery  of  alcoholic 
liquors,  does  not  contemplate  that  the  prohibited  solicitation  must 
be  carried  on  within  such  territory  in  person  by  a  party  or  his 
agent.  Such  section  was  intended  by  the  legislature  to  prevent,  if 
possible,  or  to  penalize,  if  committed,  the  solicitation  of  orders,  the 
taking  of  orders  or  the  making  of  agreements  within  no-license  ter- 
ritory for  the  sale  or  delivery  of  intoxicating  liquors  in  such  ter- 
ritory,  irrespective  of  the  manner  in  T?hich  such  acts  might  be 
accomplished. 

Id. — Personal  Solicitation  of  Orders  Unnecessary  —  Taking  of 
Orders  by  Mail. — One  who  solicits  orders  or  makes  agreements 
through  the  instrumentality  of  letters,  sent  to  the  addresses  in  no- 
lieense  territory  of  persons  residing  or  being  therein^  thus  brings 
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himself  as  clearly  under  the  ban  of  the  statute  as  if  he  were  to 
prosecute  such  solicitation  or  make  such  agreements  in  person  within 
the  boundaries   of   such   territory. 

L). — Interpretation  of  Statute — Purpose  or  Object  of  Act. — Every 
statute  must  be  construed  with  reference  to  the  object  intended  to 
be  accomplished  by  it;  and  in  order  to  ascertain  this  object,  it 
is  proper  to  consider  the  occasion  and  necessity  of  its  enactment. 

Id. — Grammatical  Construction  of  Statute — When  mat  be  Bb- 
JECTED. — ^Where  a  statute  may  be  given  a  grammatical  construction 
leading  to  a  result  in  manifest  opposition  to  its  purpose  and  intent, 
or  in  circumvention  of  its  paramount  object,  such  construction  will 
be  rejected  and  one  adopted  which  will  effectuate  or  carry  out  the 
object  designed  by  the  legislature  to  be  accomplished  by  the  act. 

Id. — Liquor  for  Household  Use — Solicitino  Orders  for  Prohibited. — 
The  act  of  soliciting  orders  from  individuals  for  household  purposes 
was  intended  to  be  and  is  enjoined  by  the  Wyllie  Act. 

Id. — Sale  of  Liquor — Place  of  Consummation. — ^Under  such  act  it  is 
not  important,  so  far  as  concerns  either  the  act  of  soliciting  orders 
or  that  of  making  agreements  for  the  sale  or  delivery  of  intoxicants, 
whether  the  sale  contemplated  by  such  solicitation  or  agreements 
is  consummated  outside  of  the  territory,  for  the  gist  or  gravamen 
of  the  offense  of  soliciting  orders  or  that  of  making  agreements  fot 
intoxicants  within  such  territory  is  in  the  solicitation  or  the  making 
of  the  agreements  with  the  purpose  and  intent  of  delivering  such 
Hquors   therein. 

Id. — Manner  of  Taking  Orders  for  Liquor — Scope  of  Wyllie  Act. — 
The  Wyllie  Act  is  intended  to  prevent  every  kind  and  character  of 
solicitation,  whatever  may  be  its  form,  whether  in  person  or  by 
letter  or  other  like  communications  sent  either  from  without  or 
from  within  no -license  territory  through  the  United  States  mail  or 
by  messengers  and  addressed  to  persons  within  such  territory,  except 
pharmacists,  at  their  residences  or  places  of  business. 

Id. — Distinction  Between  Soliciting  Orders  by  Letter  and  by  News- 
paper Advertisement. — There  is  a  distinction  between  the  solicita 
tion  of  orders  by  means  of  letters  or  circulars  sent  through  the 
mail  to  particular  individuals  in  no-license  territory,  and  the  cir- 
culation in  such  territory  of  newspapers  containing  advertisements 
extolling  the  quality  and  giving  the  price  of  certain  brands  of 
liquor.  In  the  first  case  the  minds  of  particular  persons  are  directly 
addressed  upon  a  single  subject  and  their  attention  thus  specially 
called  to  the  subject  matter  of  the  letter  or  circular,  while  in  the 
other  no  particular  person  is  appealed  to  upon  any  one  of  the 
Tarious  matters  which  are  usually  referred  to  in  or  given  publicity 
through  the  medium  of  the  advertising  columns  of  a  newspaper 
•f  general  circulation. 
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lb. — Words  and  Phrases — Meaning  of  Word  "Soucit." — The  word 
"solicit"  implies  personal  petition  and  importunity  addressed  to  a 
particular  individual  to  do  some  particular  thing,  and  it  is  unques- 
tionably in  this  sense  that  the  term  is  used  in  the  Wyllie  Act. 

Id. — SoucrriNO  Orders  for  Liquor  by  Mail — Venue  of  Offense. — 
The  solicitation  of  orders  for  liquor  by  mail  in  no-license  territory 
is  complete  upon  the  receipt  of  the  letter  by  the  person  to  whom 
it  is  addressed,  and  the  Tenue  of  the  offense  is  in  that  county. 

APPLICATION  for  Writ  of  Prohibition  to  be  directed 
against  the  Justice's  Court  of  Woodland  Township,  County 
of  Yolo,  and  J.  E.  Strong,  Justice  of  said  court 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hoefler  &  Morris,  and  Rothchild,  Golden  &  Rothchild,  for 
Petitioner. 

I.  M.  Golden,  and  J.  A.  Pritchard,  Amici  Curiae. 

HART,  J. — This  is  a  petition  for  a  writ  of  prohibition  to 
restrain  the  above  named  respondents  from  **  taking  any  fur- 
ther proceedings  pending  in  the  case  of  the  People  of  the 
State  of  California,  Plaintiff,  v.  Golden  &  Company,  a  cor- 
poration, in  said  justice's  court,  and  from  hearing,  deter- 
mining, passing  upon,  trying  or  deciding  any  proceeding  in 
said  case,"  etc.  etc. 

This  proceeding  arises  by  reason  of  the  filing  of  a  complaint, 
on  the  twenty-first  day  of  June,  1913,  in  the  respondent  court, 
by  the  district  attorney  of  Yolo  County,  charging  the  peti- 
tioner with  the  violation  of  section  15  of  the  Local  Option 
Law,  popularly  known  as  the  '*  Wyllie  law,"  and  passed  by  the 
legislature  of  1911.  (Stats.  1911,  p.  599,  et  seq.)  The  spe- 
cific charge  against  the  petitioner  is  that  it  solicited  the  sale 
of  certain  alcoholic  liquors  within  the  limits  of  the  city  of 
Woodland,  a  municipal  corporation,  it  being  admitted  by  the 
petitioner,  for  the  purposes  of  this  case,  that,  prior  to  the  time 
at  which  the  petitioner  is  alleged  to  have  committed  the  offense 
with  which  it  is  charged  in  the  complaint  objected  to  here,  at 
an  election,  held  in  said  city,  in  pursuance  of  the  provisions 
of  said  local  option  law,  the  electors  voted  in  favor  of  the 
application  of  the  provisions  of  said  law  to  the  territory  em- 
braced within  the  corporate  limits  of  said  city  and  thus  de- 
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dared  that  said  municipality  should  thereafter  be  no-license 
territory. 

From  the  petition  in  this  proceeding  it  appears  that  the  peti- 
tioner "is  and  was  at  all  the  times  herein  mentioned  a  corpo- 
ration duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California ;  that  its  principal  place  of 
business  is  in  the  city  and  coimty  of  San  Francisco,  in  said 
state  of  California,  and  is  and  at  all  times  herein  mentioned 
was  lawfully  engaged  in  the  business  of  selling,  furnishing 
and  distributing  alcoholic  liquors.'*  It  is  further  alleged  that 
said  petitioner  was  not  at  any  of  the  times  mentioned  in  the 
complaint  filed  against  it  *'a  person,  company,  association  or 
club  being  or  existing  within  the  limits  of  the  county  of 
Yolo";  that  it  has  no  place  of  business  within  the  limits  of 
the  said  county  of  Yolo,  but,  '*as  said  complaint  shows  upon 
its  face,  has  its  principal  place  of  business  in  the  city  and 
county  of  San  Francisco,'*  etc.;  that,  *'as  appears  upon  the 
face  of  the  said, complaint  the  said  alleged  violation  of  the 
said  act  consisted  solely  of  the  mailing  of  certain  letters,  price 
lists,  and  an  order  sheet  at  the  city  of  San  Francisco,  .  .  . 
addressed  to  a  resident  of  the  city  of  Woodland,  in  said  county 
of  Yolo,  the  said  circular  letter,  price  lists  and  order  sheet 
constituting  an  advertisement  of  certain  alcoholic  liquors 
offered  for  sale  by  your  petitioner;  that  it  appears  upon  the 
face  of  the  said  complaint  that  all  and  singular  the  acts  con- 
stituting the  alleged  offense  as  aforesaid  were  committed 
wholly  in  the  city  and  county  of  San  Francisco,  .  .  .  and 
wholly  without  the  said  city  of  Woodland  and  the  said  county 
of  Yolo.*'  The  petition  then  alleges  that  it  does  not  appear 
upon  or  from  the  face  of  the  complaint  that  the  offense,  pur- 
porting to  be  therein  and  thereby  charged  against  the  peti- 
tioner, or  that  any  offense  whatever,  was  committed  within 
the  limits  of  the  county  of  Yolo  or  within  the  jurisdiction  of 
the  said  court  of  Woodland  township;  "that  the  said  court 
of  Woodland  township  has  no  jurisdiction  of  your  petitioner 
or  of  the  attempted  criminal  proceeding.'* 

The  complaint  filed  in  the  respondent  court  against  the  peti- 
tioner and  to  restrain  proceedings  under  which  this  proceed- 
ing is  instituted  is  made  a  part  of  the  petition  and  attached 
thereto. 
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It  is  charged  in  said  complaint  that,  on  or  about  the  twenty- 
eighth  day  of  May,  1913,  the  defendant  corporation  mailed  a 
letter  at  the  city  of  San  Francisco  addressed  to  a  Mr.  James 
Monroe,  at  Woodland,  California;  that  said  letter,  which 
characterized  itself  as  a  "circular,"  contained  an  offer,  desig- 
nated therein  as  *'our  final  oflfer,"  to  consign  to  the  said 
Monroe,  at  any  time  within  thirty  days  from  the  date  of  the 
letter,  **one  full  quart  of  this  fine  'Old  Reserve'  whiskey,  by 
return  express,  for  only  50  c./'  (no  doubt  meaning  fifty 
cents).  Said  circular  letter  then  proceeds:  "This  is  a  special 
introductory  offer  we  are  making  to  NEW  customers  only — 
and  if  YOU  have  never  tried  'Old  Reserve'  Whiskey — ^we 
want  you  to  try  it  NOW.  We  want  to  Show  you.  We  want 
to  place  some  of  our  fine  *01d  Reserve'  Whiskey  before  you 
so  you  may  know  how  rich,  pure  and  delicious  it  really  is — 

and  here's  the  greatest  offer  you  ever  heard  of. Send  us 

50  cents — ^that's  All  and  we  will  send  you  a  full  quart  bottle 
of  our  fine  *  Old  Reserve  Whiskey — in  a  strong,  plain  case,  by 

return  express. ^Remember — ^It's  Pure  Kentucky  Whiskey 

and  every  bottle  has  our  absolute  guarantee  that  it  is  fully 
aged  and  full  measure — as  good  and  pure  as  it  is  possible  to 

produce. ^You  take  no  chances.    Our  guarantee  is  fair  and 

square — it  means  what  it  says — ^we  must  send  you  a  quality 

that  will  please  you  in  every  way — and  we  will  do  it. ^We 

lose  Money  shipping  one  quart  means  a  loss  to  us — but  we 
want  your  trade — and  we  know  when  you  have  tried  this 
whiskey,  you  will  be  so  pleased  with  it,  that  you  will  send  us 
your  future  orders  for  at  least  a  gallon  at  $3.60  or  four  fuU 

quarts  for  $4.00  and  then  we  pay  all  the  express  charges. 

A  Wonderful  offer.  No  one  else  offers  a  single  quart  of 
whiskey  at  our  price  of  50  cents  a  quart — ^no  one  else  would 
be  willing  to  lose  money  on  a  one  quart  shipment  as  we  are 

doing  simply  to  prove  our  claims  for  *01d  Reserve'. ^Take 

us  up  on  this  offer — order  this  whiskey — try  it — ^use  all  you 
want — and  if  you  don't  find  it  all  we  claim — ^the  finest  you 
ever  tasted  and  the  greatest  value  you  ever  saw — ^we  will 
return  your  money  together  with  all  express  cost  without  a 

word. ^Now,  Rush  Your  Order.    Cut  out  this  coupon — ^fill 

it  in — and  mail  it  to  us  with  50  cents  in  stamps,  coin  or  money 
order — and  the  full  quart  of  fine  *01d  Reserve'  Whiskey  will 
go  by  first  express.    You  must  pay  express  charges  on  this 
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single  quart  shipment.  The  cost  is  small — only  25c  to  50c, 
according  to  distance  from  San  Francisco,  but  no  matter  how 
much  expressage  you  paid,  you  will  get  a  wonderful  bargain. 
Golden  &  Co.  130  Pine  St.  San  Francisco,  Calif. 

** Golden  &  Company.    Not  good  after  30  days." 

Accompanying  said  letter  were  the  price  lists  of  the  various 
brands  of  whiskies  and  wines  and  ''miscellaneous  liquors" 
handled  and  sold  by  the  petitioner  and  an  order  sheet,  in 
blank,  to  be  used  by  the  party  to  whom  the  letter  .was  ad- 
dressed, if  he  elected  to  purchase  any  of  the  liquors  referred 
to  in  the  letter  and  the  price  lists. 

Manifestly,  the  ultimate  question  presented  here,  as  is  stated 
in  the  petition  as  well  as  is  necessarily  implied  from  the  nature 
of  this  proceeding,  is  one  of  jurisdiction.  That  the  respond- 
ents, as  a  magistrate's  court  and  the  presiding  magistrate 
thereof,  are  wholly  without  legal  authority  or  jurisdiction  to 
examine  the  charge  set  forth  in  the  complaint  assailed  by  this 
proceeding,  is  sought  to  be  sustained  upon  the  following 
grounds :  1.  That,  within  the  meaning  of  the  language  of  the 
Local  Option  Law,  there  can  be  no  solicitation  of  orders  for 
the  sale  of  alcoholic  liquors  within  no-license  territory  unless 
the  sale  and  delivery  of  such  liquors  are  made  or  intended  to 
be  made  within  such  no-license  territory;  2.  That  section  15 
of  said  act  contemplates  and  intends  that  the  solicitation  in- 
terdicted thereby  must  be  prosecuted  in  person  within  such 
territory  by  the  persons  or  corporations,  etc.,  mentioned  in 
said  section ;  or,  in  other  words,  that  the  solicitation  contem- 
plated by  the  section  cannot  be  effectuated  except  it  be  done 
in  person  by  such  persons  or  corporations  themselves  or  their 
agents,  which  proposition  implies,  of  course,  that  they  or  their 
agents  must  be  physically  present  within  such  territory  when 
such  solicitation  takes  place. 

In  addition  to  the  points  above  specified,  it  is  urged  by 
Messrs.  Golden  and  Pritchard,  in  a  brief  filed  by  them  as 
amid  curiae,  that  section  15  of  said  act.  contravenes  certain 
constitutional  guaranties. 

Section  15  of  the  Local  Option  Law  reads  as  follows:  "It 
shall  be  unlawful  for  any  person,  company,  association  or  club, 
within  no-license  territory,  to  solicit  orders,  take  orders  or 
make  agreements  for  the  sale  or  delivery  of  alcoholic  liquors ; 
provided,  that  this  shall  not  apply  to  the  taking  of  such  orders 
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from  a  registered  pharmacist  at  his  place  of  business,  or  to 
the  taking  of  orders  for  alcoholic  liquors  on  the  premises 
where  stored  or  manufactured,  under  the  conditions  stated  in 
section  16  hereof.'* 

Section  16  provides :  Nothing  in  this  act  shall  be  interpreted 
as  rendering  it  unlawful  to  keep  alcoholic  liquors  for  distribu- 
tion, or  to  sell  or  distribute  such  liquors,  in  no-license  terri- 
tory in  the  manner  following :  1.  The  serving  of  such  liquors 
by  any  person  at  his  own  home  to  members  of  his  family  or 
to  his  guests,  as  an  act  of  hospitality,  when  no  money  or  thing 
of  value  is  received  in  return  therefor,  and  when  said  home 
is  not  a  place  of  public  resort;  2.  The  serving  or  dispensing 
of  such  liquors  by  a  registered  pharmacist  for  bona  fide  medi- 
cal purposes,  upon  certain  specified  conditions,  among  which 
is  that  such  liquors  so  dispensed  shall  not  be  drunk  upon  the 
premises  where  dispensed ;  3.  The  selling  of  alcohol  by  a  regis- 
tered pharmacist  for  other  than  beverage  purposes,  upon  cer^ 
tain  designated  conditions ;  4  and  5.  The  selling  of  wine  by  a 
regularly  licensed  pharmacist  for  sacramental  purposes  only, 
on  certain  conditions,  and  the  distributing  of  wine,  at  the 
sacramental  service  of  any  religious  organization;  6.  '*The 
keeping  of  alcoholic  liquors  at  cellars,  vaults  or  warehouses, 
receiving  orders  at  such  cellars,  etc.,  for  said  liquors,  and  the 
shipping  of  the  same  therefrom;  provided,  said  liquors  are 
not  distributed  or  delivered  to  any  person  or  place  in  no- 
license  territory  within  the  county  in  which  such  cellars,  etc., 
are  located,  except  when  delivered  to  a  common  carrier  for 
shipment  to  a  place  outside  of  no-license  territory;  7.  The 
keeping  of  alcoholic  liquors  on  the  premises  where  manufac- 
tured, receiving  orders  at  said  premises  for  such  liquors,  and 
the  shipping  of  the  same  from  such  premises ;  provided,  said 
liquors  are  not  distributed  or  delivered  in  no-license  territory 
within  the  county  in  which  such  premises  are  located  in  quan- 
tities of  less  than  two  gallons,  and  are  not  delivered  to  any 
person,  or  place  in  such  territory  within  said  county  except  as 
follows:  (a)  to  a  common  carrier  for  shipment  to  a  place 
outside  of  said  no-license  territory;  (b)  to  other  manufac- 
turers of  alcoholic  liquors  at  the  premises  where  they  manu- 
facture such  liquors;  (c)  to  cellars,  vaults  or  warehouses 
where  such  liquors  are  stored  or  distributed  as  provided  in  the 
sixth  paragraph  of  this  section;  (d)  to  any  person  at  his  or 


Digitized  by  LjOOQIC 


Feb.  1914.]     Golden  &  Co.  v.  Justice  Court.  785 

h€r  permanent  residence;  (e)  to  registered  pharmacists  at 
their  place  of  business." 

It  will  be  observed  that  section  15  exempts  from  its  opera- 
tion, to  the  extent  of  taking  orders  for  alcoholic  liquors,  regis- 
tered pharmacists  and  those  places  where  such  liquors  are 
stored  or  manufactured,  as  provided  by  paragraphs  6  and  7 
of  section  16.  There  is  no  exception  made  as  to  the  soliciting 
of  orders,  unless  it  may  be  said  (and  perhaps  it  may  reason- 
ably be  so  held)  that  such  authority  is  necessarily  implied 
from  the  provision  that  such  orders  may  be  taken  from  regis- 
tered pharmacists.  The  provision  authorizing  the  taking  of 
orders  on  the  premises  where  alcoholic  liquors  are  stored  or 
manufactured  undoubtedly  has  reference  to  sales  by  the  manu- 
facturers of  intoxicants,  and  does  not,  therefore,  authorize  the 
soliciting  or  taking  of  orders  for  such  liquors  from  them,  to 
be  delivered  to  them.  It  is  quite  clear,  then,  that,  except  pos- 
sibly as  to  registered  pharmacists,  regularly  licensed  to  engage 
in  the  prosecution  of  their  business  in  no-license  territory,  no 
one  has  a  legal  right  to  solicit  or  take  orders  for  intoxicants 
from  persons  within  such  territory. 

Now,  as  above  indicated,  the  first  point  urged  by  the  peti- 
tioner is  that  the  provisions  of  the  Local  Option  Law  do  not 
and  were  not  intended  by  the  legislature  to  prohibit  the  solici- 
tation within  no-license  territory  of  orders  for  the  sale  or 
delivery  of  alcoholic  liquors,  unless  the  liquors  to  which  such 
solicitation  relates  are  to  be  delivered  within  such  territory. 
Indeed,  the  contention  goes  so  far  as  to  involve  the  mainte- 
nance of  the  proposition  that,  while  the  legislative  department 
of  the  government  may,  in  the  exercise  of  the  police  power, 
prohibit  the  solicitation  or  the  making  of  agreements  for  the 
sale  of  intoxicating  liquors  within  no-license  territory  where 
such  liquors  are  to  be  delivered  therein,  legislation  inhibitory  of 
such  solicitation  or  the  making  of  such  contracts  within  no- 
license  territory,  where  the  liquors  are  to  be  delivered  out- 
side the  limits  of  such  territory,  would  be  invalid  as  in  re- 
straint of  trade  or  in  contravention  of  the  right  of  contract. 

In  the  case  of  Ex  parte  Anixter,  22  Cal.  App.  117,  [134 
Pac.  193],  the  petitioner  sought  to  be  relieved,  through  the 
writ  of  habeas  corpus,  of  the  effect  of  a  judgment  of  impris- 
onment imposed  upon  him  by  the  recorder's  court  of  the  town 
of  Winters  upon  a  conviction  of  the  crime  of  soliciting  orders 
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within  the  limits  of  said  town  for  intoxicating  liquors,  con- 
trary to  the  provisions  of  an  ordinance  adopted  by  the  gov- 
erning board  of  Winters.  It  was  there  argued,  as  here,  that 
the  ordinance  could  not  validly  be  so  construed  as  to  prevent 
persons  from  soliciting  orders  within  the  incorporated  limits 
of  Winters  where  the  liquors  to  which  such  orders  related 
were  to  be  delivered  outside  of  said  limits,  since  such  con- 
struction would  operate  in  restraint  of  trade.  In  remanding 
the  prisoner,  and  reviewing  the  point  thus  suggested,  this 
court  in  effect  held  that  the  right  of  contract  or  the  princi- 
ples supporting  inhibitions  against  legislation  in  restraint  of 
trade  could  have  no  application  in  cases  of  prohibitory  or 
regulatory  legislation  with  respect  to  the  traffic  in  alcoholic 
liquors.  The  writer  of  this  opinion  is  the  author  of  the  opin- 
ion in  the  Anixter  case  referred  to.  It  was  then  his  impres- 
sion that,  since  it  is  settled  beyond  all  peradventure  that  the 
traffic  in  such  liquors  is,  in  a  legal  aspect,  a  nuisance  per  se, 
which  is  merely  to  say  that  the  traffic  may  exist,  if  at  all,  only 
by  and  through  the  sufferance  of  the  government  and  not  as 
of  right,  the  state,  or  any  of  its  subdivisions  to  which  such 
powers  are  committed,  may,  in  the  exercise  of  the  powers  of 
police,  not  only  suppress  the  traffic  entirely,  but,  in  addition 
thereto,  may  adopt  any  regulation  or  character  of  legislation 
which  will  tend  to  remove  every  manner  or  form  of  temp- 
tation which  might  be  introduced  and  which  might  have 
the  effect  of  encouraging  the  use  of  such  liquors  or  of  gen- 
erating in  the  people  living  within  the  territory  in  which  the 
traffic  is  prohibited  a  sentiment  favorable  to  the  resumption 
therein  of  such  traffic.  In  other  words,  I  had  always  been 
of  the  opinion  that  all  legislation,  whose  purpose  was  to  min- 
imize the  use  of  intoxicants  as  beverages,  whether  such  legis- 
lation was  of  a  prohibitory  or  merely  of  regulatory  character, 
solely  applied  to  and  operated  upon  the  personal  conduct  of 
the  inhabitants  constituting  the  community  or  territory  af- 
fected thereby,  and,  as  stated,  could  have  no  relation  to  or  in 
any  manner  affect  or  impair,  in  legal  contemplation,  the  right 
of  contract;  that,  therefore,  the  state,  or  any  of  its  political 
subdivisions  to  which  it  had  confided  the  right  to  execute 
within  their  respective  limits  the  police  power,  could  legiti- 
mately declare,  if  it  so  elected,  that  no  transactions  of  any 
kind  or  character  whatsoever  respecting  intoxicating  liquors. 
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either  as  to  the  use  thereof  or  the  trafl&c  therein,  shall  be  in- 
augurated, conducted,  or  carried  on  within  its  boundaries. 
This  power  in  the  state  with  respect  to  the  subject  of  intoxi- 
cating liquors  I  assumed  had  become  absolutely  complete  and, 
indeed,  supreme,  since  by  the  act  of  Congress,  known  as  the 
** Wilson  Act''  (26  Stats.  313,  chap.  728,  [U.  S.  Comp.  Stats. 
1901,  p.  3177,  3  Fed.  Stats.  Ann.  p.  853] )  intoxicating  liquors 
had  been  expressly  exempted  from  the  operation  of  the  com- 
merce clause  of  the  federal  constitution.  {Delamater  v.  South 
Dakota,  205  U.  S.  93,  [10  Ann.  Cas.  733,  51  L.  Ed.  724,  27 
Sup.  Ct.  Rep.  447].)  I  hence  concluded  that  it  was  within 
the  rightful  power  of  this  state  and  its  municipalities,  to 
which  has  been  delegated  by  our  constitution  full  power  in 
matters  of  the  public  police  (Const.,  art.  XI,  sec.  11),  to  de- 
clare that  the  mere  act  itself  of  soliciting  orders  for  intox- 
icating liquors  or  the  making  of  agreements  within  its  limits 
for  the  sale  thereof,  irrespective  of  the  place  where  it  was  pro- 
posed or  intended  to  deliver  the  liquors  to  which  such  solici- 
tation or  agreements  related,  whether  within  or  without  the 
boundaries  of  the  state  or  political  subdivisions  within  which 
such  transactions  were  prohibited,  and  regardless  of  whether 
the  result  of  such  solicitation  was  a  sale  or  an  agreement  to 
purchase  any  such  liquors,  shall  constitute  a  public  offense, 
punishable  as  the  legislative  power  might  deem  necessary  or 
wise  to  direct.  I  believed  that  such  legislation  could  not  be 
held  to  have  extra-territorial  operation,  nor,  therefore,  operate 
in  restraint  of  trade,  since  its  effect  was  directly  upon  those 
within  the  territory  affected  thereby,  and  could  in  no  man- 
ner or  degree  interfere  with  the  right  of  persons  living  or 
being  in  a  license  territory  to  solicit  or  contract  for  orders  for 
such  liquors  in  such  territory.  I  conceived  that,  in  the  views 
thus  entertained  and  expressed,  I  was  supported  by  many,  if 
not  all,  of  the  cases  in  which  the  power  of  the  state  with 
respect  to  the  use  and  business  of  trafficking  in  alcoholic 
liquors  has  been  fully  and  exhaustively  reviewed  and  ex- 
pounded and  held  to  be  (particularly  since  the  Wilson  Act, 
removed  such  liquors  from  among  the  subjects  affected  by 
interstate  commerce),  plenary,  and,  indeed,  unhampered  by 
any  of  the  constitutional  guaranties  whereby  certain  other 
occupations,  in  themselves  useful  and  necessary,  yet  subject 
to  police  regulation,  are  justly  shielded  against  the  effect  of 
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discriminatory  legislation.  Of  those  cases,  I  need  mention 
only  two,  of  which  the  one  which  may  first  be  mentioned  is 
that  of  Ex  parte  Christensen,  85  Cal.  208,  213,  [24  Pae.  747], 
where  it  is  said  that  the  governing  power  may  impose  such 
conditions  upon  the  existence  of  the  traffic  in  alcoholic  liquors 
as  it  pleases,  and  that,  "even  if  it  be  conceded  that  the  condi- 
tions were  arbitrary,  they  were  within  the  power  of  the  hoard," 
The  other  is  the  case  of  Delamater  v.  South  Dakota,  205  U.  S. 
93,  [10  Ann.  Cas.  733,  51  L.  Ed.  724,  27  Sup.  Ct.  Rep.  447], 
wherein  the  court  was  called  upon  to  consider  and  pass  upon 
certain  objections,  based  upon  constitutional  grounds,  urged 
against  the  validity  of  a  statute  of  the  state  of  South  Dakota, 
imposing  an  annual  license  charge  upon  **the  business  of  sell- 
ing or  offering  for  sale*'  intoxicating  liquors  within  said  state, 
*'by  any  traveling  salesman,  who  solicits  orders  by  the  jug 
or  bottle  in  lots  less  than  five  gallons."  Upholding  the  stat- 
ute and  replying  to  a  branch  of  the  argument  set  up  in  sup- 
port of  the  claim  that  the  legislation  involved  therein  was 
invalid,  the  court,  among  other  things,  said :  **  .  .  .  The  prop- 
osition here  relied  on  is  widely  different,  since  it  is  that, 
despite  the  Wilson  Act,  the  state  of  South  Dakota  was  with- 
out power  to  regulate  or  control  the  business  carried  on  in 
South  Dakota  of  soliciting  proposals  for  the  purchase  of 
liquors,  because  the  proposals  related  to  liquor  situated  in 
another  state.  But  the  business  of  soliciting  proposals  in 
South  Dakota  was  one  which  that  state  had  a  right  to  regu- 
late, wholly  irrespective  of  when  or  where  it  was  contemplated 
the  proposals  would  be  accepted  or  whence  the  liquor  which 
they  embraced  was  to  be  shipped,"  Again,  in  that  case,  the 
court,  after  referring  to  certain  cases,  notably  Hooper  v.  Cal- 
if omia,  155  U.  S.  648,  [39  L.  Ed.  297,  15  Sup.  Ct.  Rep.  207], 
in  which  it  was  held  that  a  state  has  the  authority  to  prohibit 
and  penalize  the  act  of  procuring,  or  agreeing  to  procure,  any 
insurance  from  any  foreign  insurance  company,  unauthorized 
to  do  business  within  the  borders  of  such  state  under  the  laws 
thereof  (Pen.  Code,  sec.  439),  uses  the  following  language: 
**It  follows  that  the  authority  of  the  states,  so  far  as  the  sale 
of  intoxicating  liquors  within  their  borders  is  concerned,  is 
just  as  complete  as  is  their  right  to  regulate  within  their 
jurisdiction  the  making  of  contracts  of  insurance.  It  hence 
must  be  that  the  authority  of  the  states  to  forbid  agents  of 
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nonresident  liquor  dealers  from  coming  within  their  borders 
to  solicit  contracts  for  the  purchase  of  intoxicating  liquors 
which  otherwise  the  citizen  of  the  state  'would  not  have 
thought  of  making'  must  be  as  complete  as  is  such  authority 
in  relation  to  contracts  of  insurance,  especially  in  view  of 
the  conceptions  of  public  order  and  social  well-being  which  it 
may  be  assumed  lie  at  the  foundation  of  regulations  concern- 
ing the  traflSc  in  liquor.*' 

Prom  the  foregoing  authorities  and  many  others  which 
might  be  mentioned,  I  concluded  that,  if  it  be  within  the 
power  of  the  states  to  prohibit  the  soliciting  of  orders  for  the 
sale  of  intoxicating  liquors  within  their  territorial  limits,  re- 
gardless of  where  such  liquors  were  to  be  consigned  or  de- 
livered, it  was  equally  within  their  right  in  the  exercise  of  the 
supreme  control  which  it  must  be  conceded  that  they  possess 
over  the  subject  of  intoxicating  liquors,  to  delegate  like  power 
to  the  municipalities  within  their  borders  (Const.,  art.  XI, 
sec.  11),  or  to  other  of  their  political  subdivisions,  whose 
electors  may  themselves,  by  virtue  of  legally  exercisable 
authority,  invoke  the  application,  within  their  respective  juris- 
dictions, of  the  provisions  of  a  general  law,  which  determines 
the  extent  and  conditions  to  and  upon  which  such  liquors  may 
be  used.     (Stats.  1911,  p.  599.) 

The  foregoing  observations,  let  it  be  understood,  are  not 
here  made  for  the  purpose  of  overthrowing  the  position  of  the 
petitioner  in  this  proceeding  upon  the  question  to  which  they 
relate  or  of  confuting  the  argument  advanced  in  support  of 
said  position ;  but  they  are  merely  ventured  as  explanatory  of 
the  reasons  which  led  to  what  now  appears  from  a  recent  de- 
cision of  our  supreme  court,  to  have  been  an  erroneous  con- 
clusion reached  by  this  court  in  the  Anixter  case,  as  to  the 
point  referred  to.  The  former  court,  in  the  case  of  Ex  parte 
Anixter,  166  Cal.  762,  [138  Pac.  353],  the  self-same  case  which 
was  before  this  court  and  above  referred  to  (the  petitioner, 
after  being  remanded  by  this  court,  having  petitioned  the 
supreme  court  for  and  there  claimed  the  right  to  his  release, 
through  the  writ  of  habeas  corpus,  for  the  identical  reasons 
urged  in  this  court),  has  held  that  the  petitioner  here  is  right 
in  his  contention  that  the  legislative  authority  of  a  political 
subdivision  of  the  state  cannot  enforce  penalties  against  those 
soliciting    orders    within    its    jurisdiction    for    intoxicating 
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liquors,  in  cases  where  such  liquors  are  to  be  delivered  out- 
side the  limits  of  such  subdivision.  The  court,  in  an  opinion 
in  that  case,  prepared  by  a  justice  of  acknowledged  learning 
and  acumen  and  noted  for  the  marked  clearness  with  which 
he  invariably  expounds  and  applies  to  concrete  cases  the 
principles  of  jurisprudence,  says:  *'The  incorporated  town  of 
Winters  in  law  cannot  exercise  control  over  the  welfare  of 
those  beyond  its  corporate  limits,  and  touching  the  liquor  traf- 
fic its  utmost  right  of  control  is  to  prevent  soliciting  and 
contracts  of  sale  made  within  its  limits  for  delivery  of  intox- 
icants therein.  As  a  court,  between  two  permissible  con- 
structions of  a  statute,  will  always  give  to  it  that  which  sus- 
tains its  validity,  so  here  it  will  be  held  that  the  ordinance 
applies,  and  applies  only  to  the  soliciting  and  contracting  for 
the  sale  of  intoxicants  to  be  delivered  within  the  town  limits. 
But  the  town  of  Winters  has  no  legal  right  to  say  that  a  con- 
tract may  not  be  made  within  its  limits  for  the  sale  of  intox- 
icants to  be  delivered  without*  those  limits.  Such  an  ordi- 
nance would  not  be  a  reasonable  exercise  of  the  police  power 
and  would  plainly  be  in  restraint  of  contract  and  of  trade.'* 

I  take  it  that  the  principle  thus  enunciated  is  no  less  appli^ 
cable  to  the  Local  Option  Law  where  the  provisions  thereof 
are  invoked  by  the  electors  of  a  municipality  or  of  any  other 
territory  in  the  state  to  which  the  provisions  of  said  law  may 
be  made  to  apply  than  to  a  municipal  ordinance,  and  that, 
therefore,  although  the  Local  Option  Law  has  been  adopted 
by  the  electors  of  the  city  of  Woodland  and  its  provisions 
made  applicable  to  the  territory  embraced  within  the  incorpo- 
rated limits  of  said  city,  the  act  of  soliciting  orders  or  mak- 
ing agreements  within  said  city  for  the  sale  or  delivery  of 
intoxicating  liquors  cannot  be  prevented  or  penalized,  where 
the  intoxicants  as  to  which  such  solicitation  is  prosecuted  or 
agreements  are  made  are  to  be  delivered  without  or  beyond 
such  incorporated  limits. 

The  proposition  thus  decided,  however,  is  of  no  importance 
here,  so  far  as  is  concerned  the  decision  of  the  question  pre- 
sented for  determination  in  this  proceeding.  As  before  stated 
and  as  is  obvious,  the  sole  question  submitted  here  is  whether 
the  respondents  have  jurisdiction  of  the  subject  matter  of  the 
complaint  and  of  the  person  of  the  petitioner.  It  is  true  that, 
while  the  complaint  charges  that  the  solicitation  was  carried 
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on  within  the  incorporated  limits  of  Woodland,  it  does  not 
directly  appear  from  or  upon  the  face  of  that  document  where 
the  liquors  to  which  such  solicitation  related  were  to  be  de- 
livered— ^whether  within  or  without  the  limits  of  said  city. 
But  the  complaint  nevertheless  states  an  offense  of  which  the 
respondents  have  jurisdiction,  not  as  a  justice's  court  and  the 
justice  thereof,  but  as  a  magistrate's  court  and  a  magistrate, 
since  the  penalties  prescribed  for  a  violation  of  the  pro- 
visions of  the  act  are  in  excess  of  those  within  the  power 
of  a  justice's  court  to  impose  under  the  law.  (Pen.  Code, 
sec.  1425.)  The  language  of  the  complaint  is,  in  other  words, 
so  far  as  the  element  of  the  offense  of  which  I  am  now  speak- 
ing is  concerned,  in  the  language  of  the  statute,  and,  abstractly 
viewing  it,  the  complaint  alleges  facts  constituting  a  charge 
which  the  respondents,  as  a  magistrate's  court  and  a  magis- 
trate, have  the  legal  authority  to  preliminarily  examine  arid 
to  pass  upon  for  the  purposes  of  such  hearing  (assuming,  of 
coarse,  that  the  solicitation  of  orders  by  mail  is  an  act  which 
comes  within  the  inhibitions  of  the  statute),  and  it  is  sufl5- 
cient  to  charge  the  offense  in  the  language  of  the  statute ;  for 
it  would  be  a  perfect  defease  to  the  charge  of  soliciting  and 
"the  defendant  would  be  completely  exonerated"  if,  either  at 
the  examination  or  the  trial,  he  should  make  **a  showing  that 
in  fact  the  delivery  was  not  to  be  made  within  the  territorial 
limits  of  the  town."  {Ex  parte  Anixter,  166  Cal.  762,  [138 
Pac.  353].) 

The  next  point  urged  against  the  validity  of  the  proceed- 
ings pending  before  the  respondents  is,  as  seen,  that  the  crime 
of  soliciting  orders,  taking  orders  or  making  agreements 
within  no-license  territory  for  the  sale  or  delivery  of  intoxi- 
cants therein  cannot  be  committed,  within  the  contemplation 
of  section  15  of  the  statute,  unless  such  solicitation  or  making 
of  agreements  be  carried  on  within  such  territory  in  person 
by  a  party  or  his  agent.  In  other  words,  the  contention  is 
that,  to  constitute  either  or  any  of  the  offenses  denounced  by 
said  section,  the  party  charged  or  his  agent  must  be  shown 
to  have  been  physically  present  within  the  no-license  territory 
and  there  in  person  have  solicited  or  taken  such  orders  or 
made  such  agreements.  This  construction  of  said  section  is 
arrived  at  by  a  grammatical  analysis  of  the  phraseology 
thereof,  whereby,  considering  the  construction  concretely,  it 
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is  sought  to  be  established  that  the  legislature  intended  the 
language  of  the  section  to  be  understood  as  it  may  be  para- 
phrased as  follows:  "It  shall  be  unlawful  for  any  person,  cor- 
poration, firm,  company,  etc.,  being  at  the  time  within  no- 
license  territory,  to  solicit  orders,  take  orders  or  make  agree- 
ments within  such  territory  for  the  sale  or  delivery  of  alcoholic 
liquors,''  etc. 

In  support  of  the  construction  thus  arrived  at,  it  is  asserted 
that,  grammatically,  the  phrase,  ''within  any  no-license  terri- 
tory,'* as  used  in  the  section,  "necessarily  qualifies  the  series 
of  nouns  commencing  with  the  word,  'person'  (as  used 
therein),  rather  than  the  verb,  'solicit,'  or  the  still  more  re- 
mote phrase,  'for  the  sale  or  delivery.'  "  As  sustaining  that 
theory  of  the  legislative  intent,  so  far  as  said  section  is  con- 
cerned, attention  is  directed  to  the  rule  laid  down  in  section 
73  of  Black's  "Interpretation  of  Laws"  as  follows:  "As  a 
general  rule,  relative,  qualifying  or  limiting  words  or  clauses 
in  a  statute  are  to  be  referred  to  the  next  preceding  ante- 
cedent, unless  the  context  or  the  evident  meaning  of  the  en- 
actment requires  a  different  construction/^  (The  italics  are 
mine.)  Or,  as  the  rule  is  stated  iu  Piper  v.  Boston  etc.  B,  B., 
75  N.  H.  435,  [75  Atl.  1041],  "the  general  rule  of  grammar 
and  law  is  that  relative  terms  refer  to  the  next  preceding  ante- 
cedent, unless  it  is  clear  from  the  context  that  a  different  one 
was  intended/'     (Italics  mine.) 

Not  only  by  implication,  from  the  fact  of  their  reliance 
upon  the  rule  of  interpretation  above  quoted,  do  counsel  for 
the  petitioner  concede  that  the  construction  of  laws  or  con- 
tracts according  to  strict  grammatical  rules  will  not  prevail 
where  such  construction  is  clearly  opposed  to  the  context  or 
evident  spirit  or  purpose  of  such  laws  or  contracts,  but  they 
expressly  admit  the  soimdness  of  the  proposition  in  their 
brief.  They  vigorously  contend,  however,  that  their  construc- 
tion of  section  15  is  in  perfect  harmony  with  the  spirit  and 
purpose  of  the  local  option  law.  The  argument  is  that  the 
sole  and  paramount  object  of  said  law  is,  as  is  claimed  to  be 
true  of  all  laws  licensing,  regulating,  or  prohibiting  the  sale 
of  liquor,  to  control,  regulate,  or  prohibit  the  public  traffic  in 
intoxicants;  that  it  is  directed  against  the  saloons  and  places 
where  intoxicating  liquor  is  sold  and  drunk  upon  the  prem- 
ises ;  that  the  act  does  not,  even  if  it  were  competent  for  the 
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legislature  so  to  ordain,  attempt  to  "control  or  direct  indi- 
vidual  use  of  liquor,  since  it  expressly  exempts  from  the  opera- 
tion of  its  penalties,  the  act  of  keeping  intoxicants  at  one's 
home  in  no-license  territory  for  family  use  or  the  purposes 
of  hospitality;  that,  therefore,  the  solicitation  for  orders  for 
intoxicants  to  be  used  for  such  purposes  is  an  essential  inci- 
dent of  said  right." 

But,  so  the  argument  runs,  even  assuming  that  the  solicit- 
ing of  orders  from  individuals  within  no-license  territory  was 
intended  to  be  and  is  proscribed,  since  the  law  cannot  punish 
for  sales  of  liquor  committed  outside  of  such  territory,  "it 
cannot  be  presumed  that  the  usual  and  ordinary  incidents  of 
sales  are  prohibited.  Accordingly,"  so  it  is  then  declared, 
"it  is  the  personal  soliciting  by  those  within  the  territory 
rather  than  advertising  or  the  mailing  of  circulars  by  those 
outside  the  territory  that  is  sought  to  be  prevented." 

I  cannot  agree  with  the  petitioner  in  its  construction  of 
section  15  of  the  Local  Option  Act,  nor  am  I  impressed  with 
the  various  arguments  offered  in  support  of  such  construc- 
tion, some  of  which  are  briefly  given  in  the  foregoing  state- 
ment of  its  conception  of  the  intent  and  scope  of  said  section. 
It  may  well  be  conceded  that  the  language  of  said  section, 
when  tested  solely  by  the  strict  rules  of  grammar,  appears, 
upon  its  face,  to  be  involved  in  some  obscurity.  At  any  rate, 
it  can  be  said  that  the  legislative  intent  as  to  the  scope  of  the 
section  could  well  have  been  expressed  with  a  greater  degree 
of  perspicuity,  or,  in  other  words,  its  phraseology  so  arranged 
as  that  there  would  be  left  no  ground  upon  which  there 
could  exist  any  difference  of  opinion  as  to  what  I  conceive 
must  be  its  true  import.  But,  when  examined  under  the  test 
of  familiar  rules  of  statutory  construction,  aided  by  the  light 
afforded  by  the  vital  object  which  is  obviously  sought  to  be 
accomplished  by  the  legislation  of  which  it  forms  a  part,  no 
doubt  can  reasonably  arise  that  said  section  was  intended  by 
the  legislature  to  prevent,  if  possible,  or  to  penalize,  if  com- 
mitted, the  solicitation  of  orders,  the  taking  of  orders  or  the 
making  of  agreements  within  no-license  territory  for  the  sale 
or  delivery  of  intoxicating  liquors  in  such  territory,  irre- 
spective of  the  manner  in  which  such  acts  may  be  accom- 
plished. By  this  I  mean  to  say  that  one  who  solicits  orders 
or  makes  agreements  through  the  instrumentality  of  letters, 
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sent  to  the  addresses  in  no-license  territory  of  persons  resid- 
ing or  being  therein,  thus  brings  himself  as  clearly  under  the 
ban  of  the  statute  as  if  he  were  to  prosecute  such  solicitation 
or  make  such  agreements  in  person  within  the  boundaries  of 
such  territory. 

A  fundamental  canon  of  construction  is  that  every  statute 
must  be  construed  with  reference  to  the  object  intended  to  be 
accomplished  by  it.  {People  v.  Dana,  22  Cal.  11.)  "In  order 
to  ascertain  this  object  it  is  proper  to  consider  the  occasion  and 
necessity  of  its  enactment,  .  .  .  and  the  statute  should  be 
given  that  construction  which  is  best  calculated  to  advance 
its  object,  by  suppressing  the  mischief  and  securing  the  bene- 
fits intended."  (36  Cyc,  p.  1110,  and  cases  cited  in  the  foot 
notes.)  And,  where  a  statute  **is  fairly  susceptible  of  two 
constructions,  one  leading  inevitably  to  mischief  or  absurdity, 
and  the  other  consistent  with  sound  sense  and  wise  policy, 
the  former  should  be  rejected  and  the  latter  adopted." 
{In  re  Mitchell,  120  Cal.  384,  386,  [52  Pac.  799].)  The  rule 
last  stated  is  merely  a  repetition  in  another  form  of  the  rule 
relied  upon  by  the  petitioner  and  above  quoted,  and  has 
peculiar  force  in  its  application  to  the  proposition  that  where 
a  statute  may  be  given  a  grammatical  construction  leading  to 
a  result  in  manifest  opposition  to  its  purpose  and  intent  or 
in  circumvention  of  its  paramount  object,  such  construction 
will  be  rejected  and  one  adopted  which  will  eflfectuate  or  carry 
out  the  object  designed  by  the  legislature  to  be  accomplished 
by  the  act. 

Aided  by  the  foregoing  rules,  no  difficulty  seems  to  be  in 
the  way  of  reaching  an  accurate  conclusion  as  to  the  meaning 
and  scope  which  it  was  the  legislative  intention  that  section  15 
of  the  act  in  question,  particularly  the  words,  * 'solicit  orders," 
should  bear  and  possess. 

As  to  the  general  object  and  the  legality  of  the  legislation 
involved  in  the  local  option  law,  and  incidentally  noticing 
some  of  the  arguments  set  up  in  support  of  the  petitioner's 
position,  it  may  first  be  conceded  that  the  real  root  of  the 
mischiefs  and  evils  which  too  frequently  directly  result  from 
the  use  of  intoxicants  is  in  the  public  retail  traffic  therein, 
and  that  it  is  true,  as  coimsel  for  the  petitioner  maintain,  that 
legislation  bearing  upon  the  question  of  intoxicating  liquors 
is  primarily  directed  against  such  traffic.    It  is  also  true  that 
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the  individual  act  of  using  or  consuming  intoxicants  apper- 
tains to  or  comes  within  the  category  of  a  citizen's  personal 
liberties  and  with  which  act  governmental  interference  can 
legally  be  interposed  only  where  the  individual  use  of  such 
liquors  becomes  intoxication  or  alcoholism  and  thus  an  in- 
fringement of  the  personal  rights  and  liberties  of  others. 
But,  while,  as  stated,  this  is  all  true,  it  cannot  for  a  moment 
be  doubted  that  the  great  ultimate  object  of  all  legislation 
upon  the  subject  of  intoxicating  liquors  is,  as  is  obviously  true 
of  the  statute  in  question,  to  reduce  to  the  lowest  minimum 
the  individual  use  and  consumption  of  such  liquors  as  bever- 
ages and  thus  diminish  intemperance.  And,  while  the  state 
may  not  interfere  with  the  individual  act  of  consumption, 
where  such  act  does  not  develop  a  condition  of  which  it  may 
legally  take  cognizance,  it  may,  nevertheless,  adopt  such  rea- 
sonable regulations  relative  to  such  private  or  individual  use 
and  consumption  as  will  prevent  it  from  becoming  a  public 
evil  or  responsible  for  conditions  or  mischiefs  equal  in  enor- 
mity or  degree  to  those  proceeding  directly  from  the  traflBc 
itself.  Indeed,  it  is,  as  before  intimated,  within  the  consti- 
tutional rights  of  the  legislature,  in  the  exercise  of  the  police 
power  of  the  state,  to  establish  any  regulation  which  may  tend 
to  remove  every  temptation  to  use  intoxicants  as  beverages 
under  any  circumstances  and,  which,  if  permitted  to  exist,  might 
have  the  effect  of  creating  a  general  sentiment  in  no-license 
territory  favorable  to  the  revival  of  the  traflSc  therein.  It  is, 
therefore,  within  the  constitutional  competence  of  the  legis- 
lature to  prohibit,  and  to  authorize  punishment  for  a  viola- 
tion of  the  prohibition,  every  act  and  form  of  soliciting  for 
orders  within  no-license  territory  for  the  sale  of  intoxicants, 
to  be  delivered  in  such  territory,  regardless  of  the  use  to  which 
they  may  be  intended  to  be  put — that  is  to  say,  irrespective 
of  whether  the  orders  so  solicited  related  to  individual  or 
other  uses.  In  the  case  here,  the  statute  has  made  it  unlawful 
to  solicit  such  orders  from  all  persons  within  no-license  terri- 
tory, except,  perhaps,  as  before  suggested,  registered  pharma- 
cists, and,  although,  as  shown,  individual  use  of  liquors  at 
one's  home  for  the  purposes  specified  in  section  16  is  per- 
mitted, it  is  very  clear,  not  alone  from  the  manifest  general 
purposes  of  the  law,  but  also  from  the  fact  that  the  taking 
of  orders  from  individuals  for  liquors  to  be  Hsed  at  their 
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homes  is  not,  as  is  true  in  the  case  of  pharmacists,  authorized 
by  section  15,  either  expressly  or  by  implication,  that  the  act 
of  soliciting  orders  from  individuals  for  household  purposes 
was  intended  to  be  and  is  enjoined  by  the  statute.  It  is,  in 
other  words,  contrary  to  said  act  to  solicit  orders  from  or  make 
agreements  with  any  person  within  the  limits  of  no-license 
territory  for  intoxicants,  to  be  delivered  therein,  except  regis- 
tered and  licensed  pharmacists.  If  this  be  not  true,  then, 
manifestly>  the  law  has  little,  if  any,  practical  meaning  for 
the  purposes  for  which  it  was  passed. 

Nor  is  it  important,  so  far  as  is  concerned  either  the  act 
of  soliciting  orders  or  that  of  making  agreements  for  the  sale 
or  delivery  of  intoxicants,  whether  the  sale  contemplated  by 
such  solicitation  or  agreements  is  consummated  outside  of  the 
territory,  for  the  gist  or  gravamen  of  the  offense  of  soliciting 
orders  or  that  of  making  agreements  for  intoxicants  within 
such  territory  is  in  the  solicitation  or  the  making  of  the  agree- 
ments with  the  purpose  and  intent  of  delivering  such  liquors 
therein.  It  is,  in  other  words,  not  unlike  the  crime  of  bur- 
glary, which  consists  of  the  mere  entering  of  a  building  with 
the  intent  to  steal  or  commit  some  other  crime,  irrespective  of 
whether  or  not  any  property  be  actually  stolen  or  any  other 
act  which  in  itself  would  constitute  a  different  crime  was 
actually  committed. 

The  foregoing  views  are,  I  think,  in  perfect  accord  with 
those  of  the  supreme  court  as  expressed  in  the  Anixter  case, 
above  referred  to,  concerning  an  ordinance  whose  language  is 
very  much  like  that  contained  in  section  15  of  the  act  under 
consideration. 

It  has  already  been  declared  that  by  section  15  it  was  in- 
tended to  enjoin  every  form  of  solicitation  of  orders  for 
intoxicants.  By  this  it  was  intended  to  be  said  that,  viewing 
section  15  by  the  light  of  the  obvious  paramount  purpose 
sought  to  be  achieved  by  the  legislation  represented  by  the 
act,  no  other  reasonable  meaning  can  be  deduced  from  it  than 
that  thus  it  was  intended  to  prevent  every  kind  and  character 
of  solicitation,  whatever  may  be  its  form,  whether  in  person 
or  by  letter  or  other  like  communications  sent  either  from 
without  or  from  within  no-license  territory  through  the  United 
States  mail  or  by  messengers  and  addressed  to  persons  within 
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such  territory,  except  pharmacists,  at  their  residences  or  places 
of  business. 

The  construction  for  which  the  petitioner  contends  would 
render  the  act  woefully  impotent  for  the  accomplishment  of 
its  purpose  as  a  prohibitory  measure.  It  would,  indeed,  open 
up  an  avenue  whereby  the  central  object  of  the  statute  could 
be  frustrated,  almost,  if  not  quite,  to  the  extent  of  rendering 
it  nugatory.  It  would,  in  brief,  countenance  a  gross  evasion 
of  the  evident  spirit  and  intent  of  the  statute,  for  liquor 
dealers  engaged  in  business  outside  the  borders  of  no-license 
territory  could,  with  impunity,  and  immunity  from  punish- 
ment carry  on  a  mail  order  liquor  traflSc  within  such  territory 
(Rose  V.  State,  4  Ga.  App.  588,  [62  S.  E.  117]),  and  thus 
impart  to  the  act  an  effect  which  would  make  it  practically 
prohibitory  of  prohibition  rather  than  prohibitory  of  the 
liquor  business.  Besides,  such  a  construction  would  have  the 
effect  of  granting  to  persons  licensed  to  conduct  the  liquor 
trade  outside  the  limits  of  no-license  territory  privileges  exer- 
cisable within  such  territory  which  cannot  be  enjoyed  by  per- 
sons residing  or  doing  business  therein — that  is  to  say  that, 
while  persons  engaged  in  the  liquor  business  outside  the 
boundaries  of  no-license  territory  could  solicit  orders  and 
make  agreements  touching  intoxicants,  manufacturers  of  such 
liquors  maintaining  and  carrying  on  their  business  as  such 
within  the  limits  thereof  cannot  legally  do  so,  a  discrimination 
which  the  legislature  doubtless  has  the  right  to  make  as  to  the 
liquor  traflSc  but  which,  from  the  manifestly  absurd  conse- 
quences which  would  follow  therefrom,  it  cannot  reasonably 
be  supposed  to  have  intended ;  for  thereby  the  city  embracing 
such  territory  or  the  county  in  which  it  is  situated  would  not 
only  be  deprived  of  its  revenues,  but  of  the  power  of  exercis- 
ing the  proper  control  of  the  traflBc  which  results  from  the 
imposition  of  the  license.  {People  v.  Swenson,  162  Mich. 
397,  [127N.  W.  302].) 

Counsel,  however,  perceive  no  difference  between  the  act  of 
soliciting  orders  by  means  of  letters  or  circulars  sent  through 
the  mail  to  particular  individuals  in  no-license  territory  and 
the  circulation  in  such  territory  of  newspapers,  containing 
among  others  relating  to  other  matters,  advertisements  extol- 
ling the  quality  and  giving  the  prices  of  certain  brands  of 
liquor.    But  there  is  an  obvious  distinction  between  the  two 
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propositions,  and  it  lies  in  the  fact  that,  in  the  one  case,  the 
minds  of  particular  persons  are  directly  addressed  upon  a 
single  subject  and  their  attention  thus  specially  called  to  the 
subject  matter  of  the  letter  or  circular,  while  in  the  other  no 
particular  person  is  appealed  to  upon  any  one  of  the  various 
matters  which  are  usually  referred  to  in  or  given  publicity 
through  the  medium  of  the  advertising  columns  of  a  news- 
paper of  general  circulation.  ''Solicit,"  according  to  Web- 
ster's dictionary,  is  "to  apply  to  for  obtaining  fiwmething; 
to  awake  or  excite  to  action;  to  arouse  a  desire  in,'*  etc.,  aiMl 
it  may  apply  to  cases  where  one  asks  another  for  a  bribe  or 
asks  another  to  commit  bribery  or  larceny  and  other  offenses. 
(Black's  Law  Diet.,  p.  1105.)  It  implies  personal  petition 
and  importunity  addressed  to  a  particular  individual  to  do 
some  particular  thing,  and  it  is  unquestionably  in  this  sense 
that  the  term  is  used  in  the  statute.  If  our  statute  against 
bribery  in  terms,  as  in  effect  it  does,  had  been  made  to  say 
that  a  public  oflBcer  who  solicited  a  bribe  for  the  performance 
of  some  act  within  his  oflScial  duties,  and  the  officer  should,  by 
letter,  solicit  the  payment  to  him  of  a  bribe,  it  would  not  for 
a  moment  be  questioned  that  such  act  of  the  officer  would  con- 
stitute a  solicitation  of  a  bribe  within  the  meaning  of  the  law. 
So  it  is  and  must  be  true  here.  A  letter  or  circular,  such  as 
the  one  involved  in  this  case,  addressed  to  a  particular  person, 
and  emphasizing  in  alluring  terms  the  superior  quality  of 
certain  commodities,  giving  the  prices  at  which  they  may  be 
purchased,  and  vigorously  importuning  the  addressee  to  buy 
and  use  the  same,  can  be  no  less  a  personal  solicitation  for 
orders  for  such  commodities  than  would  be  the  solicitation  of 
a  bribe  through  the  medium  of  a  letter  or,  indeed,  than  would 
be  the  case  of  like  solicitation  prosecuted  in  person  by  the 
party  by  whom  such  letter  or  circular  is  sent  out.  An  adver- 
tisement can  in  no  sense  be  held  to  be  a  personal  petition  or 
request  addressed  to  any  particular  person.  The  ordinary 
advertisement  so  published  has  the  effect  only  of  directing 
attention,  in  a  general  way,  to  the  matter  advertised,  and  is, 
as  before  stated,  addressed  to  the  general  public,  wherever 
such  newspaper  is  circulated. 

But  there  is  ample  judicial  authority  for  holding  that  a 
solicitation  of  orders  by  mail  for  the  sale  of  liquors  to  be 
delivered  in  no-license  units  within  which  solicitation  of  such 
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orders  is  in  general  terms  forbidden  hy  law  is  a  violation  of 
the  legislative  mandate. 

In  Rose  v.  State,  4  Ga.  App.  588,  [62  S.  B.  117],  the  ques- 
tion is  elaborately  and  ably  examined  in  a  case  calling  for  the 
construction  of  a  section  of  the  Penal  Code  of  the  state  of 
Georgia  which  provided:  "If  any  person  shall  sell,  contract 
to  sell,  take  orders  for  or  solicit  personally  or  by  agent,  the 
sale  of  spirituous,  malt'  or  intoxicating  liquors  in  any  county 
or  town  or  municipal  corporation  or  militia  district  or  other 
place  where  the  sale  of  such  liquors  is  prohibited  by  law,  high 
license  or  otherwise,  he  shall  be  guilty  of  a  misdemeanor." 
The  counties  of  the  state  of  Georgia  are  given  the  authority 
by  a  general  act  of  the  state  legislature  to  prohibit  the  traflSc 
in  intoxicating  liquors  within  their  respective  jurisdictions. 
The  defendants  were  accused  of  personally  soliciting  the  sale 
of  intoxicating  liquors  within  Bartow  County  in  said  state, 
''said  soliciting  being  made  by  and  through  the  United  States 
mail,  by  mailing  letters  to  the  citizens  of  Bartow  County  from 
the  city  of  Chattanooga,  Tenn.,  containing  self-addressed  en- 
velopes, order  blanks,  and  other  printed  and  written  matter 
soliciting  the  sale  of  said  liquor,  said  letters  having  been 
mailed  and  delivered"  to  certain  named  citizens  of  said 
county.  It  was  claimed  in  that  case,  as  here,  that  the  solicita- 
tion of  orders  for  liquor  by  mail  did  not  constitute  the  solicita- 
tion contemplated  or  intended  by  the  code  section,  but  that 
the  section  applied  only  to  solicitatidhs  made  by  one  in  per- 
son, '*and  that  for  that  reason  the  solicitation  of  sales,  referred 
to,  whether  it  be  by  the  seller  himself  or  by  his  agent,  must 
be  by  personal  visit  to  the  locality  where  such  sales  are  pro- 
hibited." In  support  of  that  contention,  special  emphasis 
was  placed  upon  the  language  of  the  section,  **  solicit  persoii- 
ally,*'  The  court  rejected  the  construction  thus  given  the 
section  and  the  argument  advanced  in  support  of  it,  saying, 
inter  alia:  "When  we  consider  that  the  intention  of  the  act, 
to  which  we  have  already  referred,  was  to  make  criminal  the 
introduction  of  intoxicants  from  a  county  where  the  sale  of 
such  intoxicants  was  legal  into  a  county  where  the  sale  was 
prohibited,  it  is  readily  to  be  seen  that,  while  the  solicitation 
which  was  made  penal  could  be  a  personal  solicitation,  it  was 
none  the  less  made  a  crime  for  any  person,  either  himself  or 
by  an  agent,  in  any  way,  to  solicit  the  sale  of  intoxicating 
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liquors  where  it  was  prohibited."  Again  the  court  said:  **We 
have  no  diflSculty,  therefore,  in  holding  that  it  was  the  inten- 
tion of  the  legislature  (in  order  to  make  the  prohibition  laws 
of  those  counties  that  might  adopt  them  effective)  to  abso- 
lutely prohibit  the  encouragement  of  purchases  of  intoxicating 
liquors  in  counties  which  had  prohibited  the  sale,  by  any  kind 
or  form  of  solicitation  (italics  mine),  except  that  licensed 
sellers  might  solicit  orders  from  licensed  druggists  and  licensed 
physicians." 

In  Hayner  v.  State,  83  Ohio  St.  178,  [93  N.  E.  900],  the 
Ohio  supreme  court  sustained  a  verdict  whereby  the  defendant 
was  convicted  of  the  crime  of  soliciting  orders  within  '*dry" 
territory  for  intoxicating  liquors,  said  soliciting  having  been 
done  by  mail,  imder  circumstances  precisely  the  same  as  those 
disclosed  by  the  complaint  in  this  case,  the  court,  among  other 
things,  saying:  '*We  assume  that  the  act  of  soliciting  may  be 
done  by  letter  as  well  as  in  person." 

In  State  v.  Holmes,  68  Wash.  7,  [122  Pac.  345],  the  defend- 
ant had  been  convicted  of  the  charge  of  soliciting  orders  for 
intoxicating  liquors  within  a  dry  unit,  under  a  statute  of  the 
state  of  Washington  making  such  solicitation  a  misdemeanor. 
The  soliciting  was  done,  precisely  as  here,  by  means  of  a  cir- 
cular letter  sent  through  the  United  States  mail  by  the  de- 
fendant from  the  city  of  Seattle,  where  the  sale  of  intoxicat- 
ing liquors  was  then  permitted  by  law,  to  a  citizen  of  the  city 
of  Everett,  in  said  state,  which  was  a  unit  in  which  the  sale 
of  such  liquors  was  then  unlawful.  The  supreme  court  of 
that  state  upheld  the  judgment  following  the  verdict  of  con- 
viction upon  the  authority,  principally,  of  the  case  of  Rose  v. 
State,  of  which  it  had  this  to  say  in  its  opinion  in  the  Holmes 
case:  **Upon  every  point  discussed,  we  regard  that  opinion 
as  logical,  unanswerable,  and  well  sustained  by  authority. 
Its  reasoning  and  conclusions,  which  we  approve  and  adopt, 
when  applied  to  the  facts  in  this  case,  not  only  support  the 
proposition  that  appellant's  act  was  an  unlawful  solicitation 
of  orders  for  intoxicating  liquors  in  a  dry  imit,  but  are  also 
convincing  to  the  effect  that  such  unlawful  act  was  committed 
in  the  city  of  Everett,  where  appellant's  letter  was  received 
by  Swalwell."  (See,  also,  United  States  v.  Thayer,  209  U.  S. 
39,  [52  L.  Ed.  673,  28  Sup.  Ct.  Rep.  426] ;  In  re  Palliser,  156 
U.  S.  266,  [34  L.  Ed.  514,  10  Sup.  Ct.  Rep.  1034] ;  Homer  v. 
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Untied  States,  143  U.  S..207,  [36  L.  Ed.  126, 12  Sup.  Ct.  Eep. 
407] ;  Burton  v.  United  States,  202  U.  S.  344,  [6  Ann.  Cas. 
362,  60  L.  Ed.  1074,  26  Sup.  Ct.  Eep.  688] ;  Danciger  v. 
Stone,  187  Fed.  861.) 

As  ifl  ghown  by  the  above  cited  cases,  and,  indeed,  as  neces- 
sarily follows  from  the  conclusion  arrived  at  here  with  respect 
to  the  scope  of  the  language,  ''solicit  orders,"  as  employed  in 
the  statute  in  question,  the  crime  charged  against  the  peti- 
tioner was  committed  upon  the  receipt  of-  the  circular  letter 
in  the  city  of  Woodland  by  the  party  to  whom  it  was  ad- 
dressed, and  the  venue  of  the  oflfense  is  consequently  in  Yolo 
County,  in  which  the  city  of  Woodland  is  situated.  (See  cases 
above  cited,  particularly  United  States  v.  Thayer.) 

I  have  carefully  examined  the  brief  filed  here  by  counsel 
amid  curiae.  It  is  unnecessary  to  review  in  detail  the  argu- 
ments and  authorities  presented  therein.  It  is  enough  to  say 
that  most  of  the  points  made  in  said  brief  are  in  effect 
answered  in  the  foregoing  views  of  the  vital  questions  sub- 
mitted by  this  proceeding.  It  may  be  remarked,  however, 
that  many  of  the  cases  cited  by  counsel  in  the  brief  referred 
to  have  no  application  to  the  case  at  bar.  The  cases  referred 
to  have  to  do  with  legislation  purporting  to  control,  as  a  police 
regulation,  businesses  which  are  in  themselves  legitimate,  and 
which,  though  subject  to  the  police  power,  are  essential  to  the 
well-being  of  society  and  which  can  neither  be  suppressed  nor 
so  regulated  as  that  unjust,  burdensome,  or  discriminatory  con- 
ditions may  be  imposed  upon  them  or  the  right  to  conduct 
them.  For  instance,  the  slaughter  house,  the  cemetery,  and 
other  like  cases,  cited  by  counsel  as  amid  curiae,  obviously 
deal  with  occupations  in  which  people  have  the  inherent  right 
to  engage,  because  they  are,  unlike  the  liquor  traflBc,  necessary 
and  useful ;  yet  they  are  of  a  character  that,  unless  managed 
in  a  proper  way,  they  may  become  a  source  of  great  injury 
to  the  comfort  and  health  of  communities.  Therefore,  as 
stated,  the  state,  in  the  exercise  of  its  powers  of  police,  may 
regulate  the  manner  of  their  management  so  as  to  prevent,  as 
far  as  possible,  the  injurious  results  to  others  which  are  known 
to  come  from  the  prosecution  of  such  occupations;  but,  as 
declared,  such  regulations  can  neither  be  prohibitory  nor  dis- 
criminatory in  their  effect,  as  is  true,  in  my  opinion,  as  to 
legislation  affecting  the  liquor  traffic 

28  Oal.  App.- 
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I  think,  for  the  reasons  herein  stated,  that  the  respondents 
have  jurisdiction  of  the  proceeding  of  which  complaint  is  here 
made,  and  the  order  to  show  cause  is,  therefore,  discharged 
and  the  writ  dismissed. 

Chipman,  P.  J.,  and,  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  13,  1914. 


[Civ.  No.   1195.    Third   Appellate   District.— February   12,   1914.] 

GOLDEN  &  COMPANY  (a  Corporation),  Petitioner,  v.  THE 
JUSTICE'S  COURT  OF  GUINDA  TOWNSHIP  et  al., 
Respondents. 

Intoxicating  Liquoes — ^Wylue  Act — Solicitation  of  Orders  for 
Liquor  in  No-licensb  Terrttort. — The  application  for  a  writ  of 
prohibition  is  denied  in  this  case  on  the  authority  of  Golden  4"  Com- 
pany y.  Justice's  Court  of  Woodland  Township,  ante,  p.  778. 

APPLICATION  for  Writ  of  Prohibition  to  be  directed 
against  the  Justice's  Court  of  Guinda  Township,  Yolo  County, 
and  J.  H.  Norton,  Justice  of  said  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hoefler  &  Morris,  for  Petitioner. 

A.  G.  Bailey,  District  Attorney,  for  Respondents. 

I.  M.  Golden,  Amictis  Curiae. 

HART,  J. — This  is  an  application  for  a  writ  of  prohibition 
to  restrain  the  respondents  from  taking  further  steps  in  a 
certain  proceeding,  now  pending  before  them,  and  which  is 
based  upon  a  complaint  whereby  the  petitioner  is  charged  with 
the  violation  of  the  provisions  of  section  4  of  ordinance  No.  72 
of  the  county  of  Yolo,  passed  by  the  board  of  supervisors  of 
said  county  on  the  fifth  day  of  September,  1911. 
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The  purpose  of  said  ordinance  is  the  regulation  of  the  busi- 
ness of  selling  intoxicating  liquors  in  the  said  county  of  Yolo. 
Section  2a  provides  that  ten  licenses  and  no  more  shall  be  is- 
sued in  Yolo  County  to  carry  on  and  conduct  the  liquor  traflBc, 
and  then  follows  a  designation  of  the  towns  and  places  wherein 
the  right  to  carry  on  said  business  under  the  licenses  men- 
tioned, when  the  same  are  duly  issued,  may  be  exercised.  No 
part  of  the  territory  in  s.aid  county  known  as  Guinda  town- 
ship, of  which  the  respondents  are  the  justice's  court  and 
the  justice  of  the  peace,  is  included  among  those  in  which 
licenses  to  conduct  the  liquor  traflSc  may  be  issued  under  said 
ordinance. 

Section  4  of  said  ordinance  provides:  **  ...  It  shall  be 
unlawful  for  any  person,  company,  association  or  club,  as 
principal,  agent,  employee,  or  otherwise,  within  the  limits  of 
the  county  of  Yolo,  to  solicit  orders,  take  orders  or  make  agree- 
ments for  the  sale  or  delivery  of  alcoholic  liquors." 

The  complaint  filed  against  the  petitioner  with  the  respond- 
ents is  made  a  part  of  the  petition  for  the  writ  applied  for 
here,  and  from  said  complaint  it  appears  that  the  petitioner 
is  charged  with  soliciting  an  order  in  said  Guinda  township 
for  alcoholic  liquors  by  means  of  a  circular  letter,  sent  through 
the  U.  S.  mail  to  a  resident  of  said  township  at  his  post-oflBce 
address  therein.  The  circular  letter,  which,  is  set  out  in  said 
complaint,  is  substantially  in  the  language  of  the  letter  in- 
volved in  the  case  of  Golden  &  Company  (the  petitioner  here) 
v.  Justice's  Court  of  Woodland  Township  et  al,,  ante,  p.  778 
[140  Pac.  49],  (Civ.  No.  1194),  this  day  decided. 

Both  cases  were  submitted  to  this  court  at  the  same  time 
and  upon  the  same  oral  arguments  and  briefs,  both  involving 
precisely  the  same  legal  questions.  Therefore,  upon  the  au- 
thority of  the  case  of  Oolden  &  Company  v.  Justice's  Court 
of  Woodland  Township,  et  al.,  the  relief  applied  for  here  must 
be  denied  and  the  alternative  writ  of  prohibition  accordingly 
discharged. 

Such  is  the  ordey. 

Chipman,  P.  J.,  and  Burnett,  J.  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  13,  1914. 
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ABORTION.    See  Criminal  Law,  5-9. 

ACT  OF  GOD.    See  Water  and  WaterBighta,  3,  4  ^ 

AC(X)ED  AND  SATISFACTION. 

1.  SumciKNOT  or  Evidsmob  to  Estabush  in  Acnoif  io  Bbootib  vob 
Clbaiunq  ▲  Lot. — In  this  action  to  recover  a  balance  alleged  to  be 
due  for  clearing  a  lot,  the  evidence  justifies  a  finding  to  the  effect 
that  the  original  claim  of  the  plaintiff's  assignor  was  extinguished 
bj  the  execution  of  an  accord  and  satisfaction.  (B.  A  W.  Engineer- 
ing Company  v.  Beam,  164.) 

2.  DxriNiTiON  AND  Ef«ct  or  AoooBD  AND  Satibvaction. — The 
phrase  "accord  and  satisfaction,"  as  it  is  known  and  applied  in 
the  law,  means  the  substitution  of  a  new  agreement  for  and  in 
satisfaction  of  a  pre-existing  agreement  between  the  sanM  parties. 
More  minutely  defined,  an  agreement  of  accord  and  satisfaction 
is  one  wherebj  one  of  two  parties,  having  a  right  of  action  against 
the  other  upon  a  claim  arising  out  of  an  existing  agreement, 
agrees  to  accept  from  the  other  party  something  in  satisfaction  of 
such  right  of  action  different  from  and  usually  leas  than  that 
which  might  be  recovered  upon  the  original  obligation.  The  effect 
of  such  agreement  when  executed  is  to  extinguish  the  antecedent 
liabiUty.     (Id.) 

8.  Peiob  Conteovebst — ^Ezistencb  or  Bona  Ftob  Dispxjtb. — An 
agreement  of  accord  and  satisfaction  presupposes  a  prior  con- 
troversy concerning  the  relative  rights  of  the  parties  under  the 
pre-existing  agreement;  and  before  a  dispute  concerning  a  claim 
for  money  alleged  to  be  due  under*  an  existing  contract  can  be 
made  the  basis  of  an  agreement  of  accord  and  satisfaction,  the 
dispute  must  be  shown  to  be  bona  fide;  but  it  is  not  required,  in 
order  to  validate  an  executed  agreement  of  accord  and  satisfac- 
tion, that  the  oircumatances  of  the  transaction  upon  which  it  is 
founded  should  affirmatively  show  that  there  ia  room  for  an  honest 
dispute.     (Id.) 

4.  Foundation  fob  Dispute — ^Whetheb  Essential  to  Satisfaction. — 
If  a  debt  or  claim  is  disputed  at  the  time  of  payment,  the  pay- 
.ment,  when  accepted,  of  a  part  of  the  whole  debt  is  good  satis- 
faction,  and  it  matters  not  that  there  was  no  solid  foundation  for 
the  dispute.  The  test  in  such  case  is.  Was  the  dispute  honest  or 
fraudulent  f  If  honest  it  affords  a  basis  for  an  accord  between  the 
parties,  which  the  law  favors,  and  the  execution  of  which  is  ths 
satisfaction.     (Id.) 

(S05) 
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5.  Bona  Fide  Dispute — Question  op  Fact. — The  qnestion  of  the  exist- 
ence of  a  bona  fide  dispute  is  a  question  of  fact  to  be  determined 
by  the  trial  court  from  all  the  circumstances  of  the  transac- 
tion.    (Id.) 

6.  Determination  or  Question — Immaterial  Circumstances. — ^In 
the  determination  of  that  question  the  mere  fact  that  it  might 
have  been  held,  in  an  action  involving  the  construction  of  the 
original  contract,  that  the  plaintiff's  assignor  could  not  have  been 
compelled  to  relinquish  anj  portion  of  its  original  claim,  was  of  no 
consequence  in  the  face  of  the  established  fact  that  it  did  ac- 
tually and  knowingly  accept  a  lesser  amount  in  full  satisfaction 
and  settlement  of  its  claim.     (Id.) 

7.  Conclusiveness     op     Settlement — ^Determination     op     Which 

Party  was  in  the  Bight. — ^Where  the  parties  to  an  executed 
agreement  of  accord  and  satisfaction  have  met  upon  equal  terms, 
and  without  fraud,  misrepresentation,  or  mistake  have  adjusted 
existing  differences  concerning  their  relative  rights  and  obligations 
arising  out  of  a  valid  pre-existing  agreement,  it  is  neither  neces- 
sary nor  permissible  to  go  behind  a  settlement  actually  made  for 
the  purpose  of  ascertaining  which  of  the  parties  was  right  in  the 
controversy  which  preceded  and  constituted  the  basis  of  sack 
settlement.     (Id.) 

8.  Good  Faith   op   Dispute — Findings   and   Judgment. — ^Where   the 

good  faith  of  the  dispute,  which  is  expressly  found  to  be  the 
basis  of  an  executed  agreement  of  accord  and  satisfaction,  fol- 
lows as  an  irresistible  inference  from  all  the  facts  and  circum- 
stances of  the  case  and  the  acts  of  the  parties  which  are  found 
by  the  trial  court  to  have  attended  the  execution  of  the  agreement, 
the  findings  are  not  open  to  attack  as  not  sustaining  a  judgment 
for  the  defendant  on  the  plea  of  accord  and  satisfaction,  although 
they  do  not  specifically  and  afSrmatively  determine  that  the  dis- 
pute which  preceded  the  payment  of  the  claim  in  controversy  was 
genuine  and  made  in  good  faith.     (Id.) 

9.  Compromise  by  Agent— Ratification  by  Principal. — ^Where  a 
principal  accepts  and  retains  money  paid  to  his  agent,  with  full 
knowledge  that  such  payment  was  made,  accepted,  and  receipted 
for  upon  the  express  condition  that  it  was  in  full  settlement  of 
a  disputed  claim,  the  principal  thereby  ratifies  the  compromise 
and  is  estopped  to  deny  the  agent's  authority  to  make  it.     (Id.) 

10.  Part  Performance — Whether  Extinguishes  Obugation. — Sec- 
tion 1524  OF  Civil  Code. — Section  1524  of  the  Civil  Code  pro- 
viding that  "part  performance  of  an  obligation,  either  before  or 
after  breach  thereof,  when  expressly  accepted  by  the  creditor  in 
writing,  in  satisfaction,  or  rendered  in  punsuance  of  an  agree- 
ment in  writing  for  Uiat  purpose,  though  without  any  new  eon- 
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sideration,  extinguishes  the  obligation/'  has  reference  only  to 
agreements  of  release  and  satisfaction  made  in  cases  where  the 
obligation  is  neither  doubtful  nor  disputed,  and  has  no  application 
to  an  executed  agreement  of  accord  and  satisfaction  founded  upon 
the  settlement  and  extinction  of  a  disputed  debt.     (Id.) 

11.  Accord  Without  Satisfaction — Whether  Bars  Debt. — An  ac- 
cord without  satisfaction  will  not  operate  to  bar  an  action  upon  a 
disputed  debt.     (Id.) 

12.  Parol  Evidence — ^Whether  Admissible  to  pRovf  Performance. 
Parol  evidence,  even  though  it  involves  the  subject  matter  of  an 
executory  contract  which  in  itself  would  be  within  the  statute  of 
frauds,  maj  be  resorted  to  for  the  purpose  of  proving  performance 
in  satisfaction  of  the  accord.     (Id.) 

13.  Executed  Agreement — Effect  to  Extinguish  Original  OBLiaA- 
tion. — ^Where  an  agreement  to  accept  in  full  payment  a  sum  less 
than  the  amount  in  dispute  has  been  shown  to  have  been  fully 
executed  by  the  payment  and  acceptance  of  the  lesser  sum,  the 
original  obligation  is  thereby  extinguished.     (Id.) 

14.  Pleading — Necessity  of  Specially  Pleading  Accord  and  Satis- 
faction.— The  settled  rule  of  pleading  in  this  state  requires  an 
agreement  of  accord  and  satisfaction  to  be  specially  pleaded  before 
it  can  be  availed  of  as  a  defense.     (Id.) 

15.  Exception  to  Bulb  That  Accord  and  Satisfaction  is  to  wb 
Specially  Pleaded. — This  rule  is  subject  to  the  exception  that  if 
a  plaintiff,  as  a  part  of  his  case,  proves  a  payment,  and  the  cir- 
cumstances under  which  it  was  made  tend  to  show  an  accord  and 
satisfaction,  the  defendant  may  rely  upon  the  facts  thus  shown  as 
constituting  an  accord  and  satisfaction  though  not  pleaded  as  such 
in  the  answer.     (Id.) 

16.  Amendment  of  Answer. — It  is  not  an  abuse  of  discretion  to  allow 

the  defendant  to  amend  his  answer,  at  the  close  of  the  evidence, 
by  specially  pleading  the  existence  of  an  executed  agreement  of 
accord  and  satisfaction,  where  the  evidence  tends  to  show  the 
existence  of  such  an  agreement.     (Id.) 

17.  Pleading  and  Facts  Constituting  Accord  and  Satisfaction. — 

The  defense  of  accord  and  satisfaction,  at  the  very  best,  requires 
nothing  more  to  be  pleaded  than  the  payment  and  acceptance, 
upon  a  mutual  agreement  express  or  implied,  of  a  certain  sum  of 
money  or  other  thing  of  value  in  full  settlement  and  satisfaction 
af  a  pre-existing  and  previously  disputed  obligation.     (Id.) 

ADVEBSE  POSSESSION.  See  Easement;  Water  and  Water-rights, 
13-15. 

AGENCY.  See  Accord  and  Satisfaction,  2;  Brokers;  Corporations, 
1,  2;  Insurance,  11. 
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ALIMONT.    See  Divorce,  6. 

AMENDMENT.    See  New  Trial,  2;  Pleading,  3,  4;  Sale,  8. 

APPEAL. 

L  SuinoiENCT  or  Eviiwncs — Spkgiiication  op  Pabticuiabs. — ^Wbere 
the  statement  of  a  case  contains  no  specification  nor  attempted 
•pecification  of  the  particulars  in  which  it  is  claimed  that  the 
evidence  is  insufficient  to  justify  the  findings  and  decision,  the 
appellate  court  cannot  resort  to  it,  either  upon  the  appeal  from  the 
judgment  or  the  order  denying  a  new  trial,  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  evidence  to  support  the  findings.  (Hol- 
land V.  Oantj,  91.) 

2.  Statbmbnt  of  Cask — Specification  of  E&rors — Sufficiency  of 
Evidence. — A  statement  of  the  case  on  motion  for  a  new  trial, 
which  does  not  specify  nor  attempt  to  specify  the  particulars  in 
which  the  evidence  is  claimed  to  be  insufficient  to  justify  the  findings, 
cannot  be  considered,  either  upon  the  appeal  from  the  order  deny- 
ing a  new  trial  or  on  the  appeal  from  the  judgment,  for  the  purpose 
of  determining  the  sufficiency  of  the  evidence.  (Hastaran  v.  Mar- 
ehand,  126.) 

8.  Insufficient  Statement — Whether  Cubed  by  Other  Documents 
IN  Tbanscbipt. — The  failure  of  such  statement  to  specify  the  par- 
ticulars in  which  it  is  claimed  the  evidence  is  insufficient,  is  not 
eured  by  the  incorporation,  elsewhere  in  the  transcript,  of  two  sepa- 
rate documents  entitled  "Bill  of  Exceptions,"  one  of  which  eontaina 
several  specifications  of  the  insufficiency  of  the  evidence  intermingled 
with  argument  and  the  citation  of  authorities,  and  the  other  made 
up  of  specifications  of  errors  in  law  alleged  to  have  occurred  during 
the  trial,  neither  documents  being  authenticated  by  the  trial  judge, 
nor  referred  to  in  the  authenticated  statement  or  made  a  part 
thereof,  nor  purporting  to  set  out  in  narrative  form  or  otherwise 
the  evidence  and  rulings  at  the  trial,  although  upon  the  diminution 
of  the  record  there  was  indorsed  thereon  the  certificate  of  the  trial 
judge  that  such  documents  were  used  on  the  hearing  of  the  motion 
for  a  new  trial..     (Id.) 

4.  Specifications  of  Insufficiency  of  Evidbnce — Theib  Object  and 
Purpose. — The  specifications  of  the  insufficiency  of  the  evidence  in 
a  statement  of  the  case  or  bill  of  exceptions  are  not  required  merely 
for  use  upon  the  hearing  of  the  motion  for  a  new  trial,  but  are 
intended  primarily,  if  not  entirely,  for  the  information  of  the  ad- 
verse party  and  the  trial  court,  to  the  end  that  they  may  be  fully 
advised  upon  the  settlement  of  the  statement  or  bill  of  exceptions 
as  to  what  matters  of  evidence  oovering  the  points  in  controversy 
should  be  included  therein.     (Id.) 

5.  Briefs  on  Appeal — Necessity  of  Stating  or  Arguing  Errors  of 
Law. — ^AUeged  errors  of  ]aw  relating  to  the  reception  and  rejection 
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of  testimonj^  not  stated  or  argued  in  the  brief  of  tbe  appellant, 
but  merely  adverted  to  in  a  general  waj  in  an  unanthentieated  doeu- 
ment  purporting  to  be  a  bill  of  exceptions,  wiU  not  be  considered  hj 
the  appellate  court.     (Id.) 

€,  Statement  op  Cass — Erbobs  op  Law — Whin  Bbvixwabis. — Errors 
of  law  appearing  either  in  a  proper  statement  of  the  case  or  bill  of 
exceptions  maj  be  reviewed  upon  an  at)peal  from  the  judgment,,  re- 
gardless of  whether  or  not  an  appeal  has  been  perfected  from  an 
order  denying  a  new  triaL     (Id.) 

7.  Objection  to  Evidence — Necessity  op  Iktbbposino. — Errors  of 
law  in  the  admission  of  evidence  are  not  available  on  appeal,  if  no 
objection  was  made  to  the  reception  of  the  evidence.     (Id.) 

S,  SuppiciENCT  op  Evidenok— Pbesumption  on  Appeal. — In  the  ab- 
sence of  an  eiBcient  statement  of  the  case  or  a  bill  of  exceptions,  an 
appellate  court  must  assume  that  the  evidence  adduced  at  the  trial 
f  ullj  supports  the  findings,  and  justified  the  denial  of  a  new  triaL 
(Id.) 

9.  Review  op  GoNPUcriNO  Evidencb  in  Suit  to  Quiet  Title. — ^Where 
the  evidence  in  a  suit  to  quiet  title  is  conflicting  as  to  whether  a 
deed  was  intended  to  be  delivered,  and  also  as  to  whether  it  was 
intended  merely  as  a  mortgage,  the  findings  of  the  jurj  will  not 
be  interfered  with  on  appeal.     (Moore  v.  Gilson,  159.) 

10.  Statement  op  Case — Assignment  op  Ebbob  as  to  Instbuo- 
TiONs. — ^Where  the  transcript  en  appeal  discloses  that  the  instruc- 
tions of  the  court  have  not  been  embodied  in  the  statement  of 
the  case,  and  that  no  specification  of  error  in  the  giving  of  in- 
structions has  been  made  in  the  statement,  the -argument  of  the 
appellant  as  to  error  in  such  instructions  cannot  be  considered 
by  the  appellate  court.     (Id.) 

11.  Silence  op  BECoii) — ^Pbesumption. — On  appeal  from  the  judgment 

it  will  be  presumed  that  the  trial  court  ruled  upon  a  demurrer 
to  the  complaint,  if  the  record  fails  to  show  that  the  court  did  not 
rule  thereon.     (Murdough  v.  Mur dough,  179.) 

12.  Assignment  op  £^bob — Genebal  Statement  as  to  Rulings  on 
EviDSNCE. — A  general  assignment  of  errors  in  the  admission  or  re- 
jection of  evidence,  by  the  statement  in  the  appellant's  brief  that 
an  examination  of  the  record  will  satisfy  the  court  of  the  correct- 
ness of  his  position,  will  not  be  considered  on  appeal.     (Id.) 

13.  Absence  op  Bbieps  and  Obal  Abgument — Appibmancb. — ^Where 
no  oral  argument  is  made  nor  brief  filed  on  an  appeal  from  a 
judgment  and  an  order  refusing  a  new  trial,  the  appellate  court 
will  not  assume  the  burden  of  investigating  the  merits  of  the  ap- 
peal, but  will  aifirm  the  judgment  and  order.  (McNutt  t.  Pabfty 
282.) 
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H.  Time  fob  Fujno  Transcript — ^Pxndknct  of  Prockemno— 'Ruia  of 
SupRBMK  Court. — A  proceeding  is  pending  for  the  settlement  of 
a  bill  of  exceptions,  within  the  meaning  of  rule  II  of  the  sapreme 
court  relating  to  the  time .  of  filing  the  transcript  on  appeal  from 
a  judgment,  where  an  appeal  has  been  taken  from  an  order  reliev- 
ing a  party  moving  for  a  new  trial  f^om  his  omission  to  serre 
his  notice  of  intention  within  the  time  prescribed  bj  law,  regardless 
of  the  ultimate  success  or  failure  of  the  proceeding.  (Union  Col- 
lection Company  t.  Oliver,  318.) 

15.  OoNFUCTiNG  Evidence — Review  on  Appeal. — ^Where  upon  some  of 
the  main  points  the  evidence  is  conflicting,  and  nothing  appears 
upon  the  face  of  the  testimony  from  which  the  finding^  must  have 
been  reached  indicating  the  improbability  of  its  verity,  an  appel- 
late court,  upon  a  review  of  the  case,  must  abide  by  the  decision  of 
the  trial  court  upon  the  ultimate  result  arrived  at  by  it  from  sueli 
testimony.     (Nahl  v.  Alta  Irrigation  District,  333.) 

16.  Order  Sustaining  Dbmubrer  to  Amended  Complaint— Whether 

Appealable. — ^An  order  sustaining  the  defendant's  demurrer  to  the 
plaintiff's  amended  complaint  is  not  appealable.  The  judgment  ia 
itself  an  adjudication  upon  the  demurrer;  and  it  is  only  from 
the  judgment,  and  not  from  the  order  sustaining  the  demurrer,  that 
the  plaintiff  could  appeal.     (Baldwin  v.  Walls,  349.) 

17.  Failure  of  Respondent  to  File  Brief — Acceptance  of  Record 
AS  Presented  bt  Appellant. — ^Where  an  appeal  is  taken  under 
section  953a  of  the  Code  of  Civil  Procedure,  and  the  appellant, 
pursuant  to  the  requirements  of  section  953c  of  the  Code  of  Civil 
Procedure,  prints  in  his  brief  such  parts  of  the  record  as  he  deems 
pertinent  to  the  questions  involved  on  the  appeal,  but  the  respond- 
ent files  no  brief  and  raises  no  question  as  to  the  correctness  or 
sufficiency  of  the  record  as  presented  by  the  appellant,  the  ap- 
pellate court  will  accept  the  evidence  as  set  out  in  the  appeUant^s 
brief  as  true  and  correct.     (Beckett  v.  Stuart,  373.) 

18.  Moot  Question — Improvement  Bonds — Refusal  to  Enjoin  Issu- 
ance.— An  appeal  from  an  order  dissolving  an  injunction  against 
the  issuance  of  improvement  bonds  on  the  ground  of  their  in- 
validity will  be  dismissed,  where  pending  the  appeal  the  bonds  are 
issued,  since  a  decision  would  have  no  binding  authority  and  would 
not  affect  the  legal  rights  of  the  parties.  (Bernard  t.  Weaber, 
532.) 

19.  Presumption  of  Issuance  of  Bonds — Pendency  of  Appeal. — In 
such  case  where  the  complaint  alleges  that  the  city  treasurer  will, 
unless  restrained,  immediately  issue  the  bonds,  the  appellate  court 
will  accept  this  allegation  as  true  and  assume  that  he  has  performed 
the  duty  imposed  upon  him  by  law,  and  that  therefore  the  bonds 
were  issued  upon  the  dissolution  of  the  injunction  and  during  the 
pendency  of  the  appeal.     (Id.) 
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20.  DioisiON   ON    Mbbits — JuDOMBNT   VOB   CosTS. — In   Biieh   ease  the 

appellants  cannot  insist  upon  a  decision  upon  the  merits  bj  reason 
of  the  fact  that  a  judgment  for  costs  was  rendered  against  themi 
where  it  appears  from  the  record  that  no  judgment  for  costs  in 
anj  sum  was  rendered,  it  being  recited  therein  that  defendant  re- 
cover costs  of  suit  amounting  to  the  sum  of  ....  dollars.     (Id.) 

21.  Subsequent  Order  op  Trial  Ooxtrt  Oonsolidatino  Actions — 
Whether  Abrogates  Appeal. — An  appeal  from  an  order  setting 
aside  a  default  judgment  is  not  abrogated  by  a  subsequent  order 
of  the  trial  court  consolidating  the  action  with  others  pending  in 
such  court.     (Durbrow  v.  Chesley,  627.) 

22.  Taking  op  Appeal— Eppect  as  Deprivino  Trial  Court  op  Jubis- 
DicnoN. — ^After  the  taking  and  perfecting  of  an  appeal  to  the  su- 
preme or  appellate  courts  from  a  judgment  or  an  order  rendered 
or  made  by  the  superior  court,  the  latter  tribunal  loses  jurisdic- 
tion to  make  any  order  or  to  carry  out  any  proceedings  in  the 
action  which  would  have  the  effect  of  vitiating  the  appeal  or  pre- 
venting the  review  of  all  alleged  errors  brought  up  by  a  duly  pre- 
pared and  authenticated  record.     (Id.) 

23.  Transper  by  Both  Parties  to  Third  Persons  op  Property  in 
Litigation — Dismissal  op  Appeau — Where  an  appeal  is  taken 
from  an  order  vacating  a  default  judgment  in  an  action  of  eject- 
ment, and  thereafter  both  of  the  parties  transfer  their  respective 
interests  in  the  property  to  a  third  person,  the  appeal  will  be  dis- 
missed.    (Wilson  V.  Chesley,  630.) 

24.  Costs — Retention  op  Appeal  to  Determine. — The  court  will  not 

retain  the  appeal  and  decide  alleged  errors  merely  for  the  purpose 
of  determining  who  is  to  pay,  and  who  is  entitled  to  receive,  the 
costs  on  appeal,  which  are  alone  in  issue.  But  as  it  appears  from 
the  record  that  the  trial  court  abused  its  discretion  in  making  the 
order  from  which  the  appeal  is  taken,  the  costs  on  appeal  should 
be  shared  equally  between  the  parties  and  not  all  placed  on  the 
appellant.     (Id.) 

25.  Intendments  in  Support  op  Judgment  and  Findings. — Not  only 

are  all  intendments  on  appeal  in  favor  of  the  regularity  of  the 
action  of  the  trial  court,  but  the  findings  of  fact  made  by  the 
trial  court  are  to  receive  such  a  construction  as  will  uphold  rather 
than  defeat  its  judgment  thereon.  (Pacific  States  Corporation  t. 
Arnold,  672.) 

26.  Authentication  op  Transcript — Absence  op  Judge's  Certipioatb. 

A  transcript  on  appeal  from  an  order  granting  a  motion  for  a 
new  trial  which  contains  no  certificate  of  the  judge  that  the  pa- 
pers and  records  included  in  the  transcript  are  any  or  all  of  those 
used  upon  the  hearing  of  the  motion,  is  insufficient  under  either  the 
old  or  new   method  of  perfecting  and  presenting  the  record  on 
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appeal,  although  tb0  tranMript  has  attached  to  it  the  eertifleat* 
of  the  elerk  that  the  papers  and  orders  therein  contained  are  true 
eopies  of  the  originals  on  flle  in  his  office.  (BosseU  y.  Chlsholm, 
727.) 

27.  Appeal  in  Justigi's  Court — ^UNDiBTAKiNa — ^Failubb  ov  Subitibs 
TO  JusTiFT — New  Bond. — ^An  appeal  in  a  justice's  coort  action  is 
not  perfected  and  will  be  dismissed,  where  the  saretiee  on  the  under- 
taking fail  to  justify  within  five  dajs  after  service  of  notice  of  ex- 
ception to  their  sufl^ency;  and  the  furnishing  bj  the  appellant  on 
the  hst  daj  for  justification  of  a  new  bond  with  a  single  corpora- 
tion suretj,  which  does  not  justify,  in  lieu  of  the  individual  sureties 
on  the  excepted  undertaking,  will  be  unavailing  to  save  the  appeaL 
(Keefe  v.  Superior  Court,  750.) 

28.  Corporation  as  Surety — ^Negbbsitt  op  Justipication. — Corpora- 
tions authorized  bj  the  provisions  of  section  1056  of  the  Coda  of 
Civil  Procedure  to  act  as  sureties  on  undertakings  in  judicial  pro- 
ceedings, are  subject  to  the  same  requirement  as  to  justification  as 
are  persons  who  execute  similar  undertakings.     (Id.) 

29.  UNDERTAKINa  OK  APPEAI/— ONB  OP  APPELLANTS  AS  SURBTT. — ^WhcrS 

the  defendants  in  an  action  in  a  justice's  court  are  husband  and 
wife,  and  on  appeal  both  are  named  as  appellants  in  the  notice  and 
undertaking,  the  wife  cannot  act  as  suretj,  although  it  is  asserted 
that  she  is  not  interested  in  the  judgment.  (Id.) 
80.  Qrdkb  Bepusino  to  Dissolve  Attaohhent — Gbounds  op  Monoif 
NOT  Disclosed  by  Beoord. — An  order  denjing  a  motion  to  dis- 
solve a  writ  of  attachment  will  be  affirmed  on  appeal,  where  the 
grounds  upon  which  the  motion  was  made  are  not  disclosed  bj  the 
record.  An  appellate  court  cannot  assume  error  in  the  rulings 
of  the  trial  court;  error  must  affirmativelj  appear  from  the  record, 
otherwise  the  judgment  will  be  affirmed.  (Costa  v.  Basa,  754.) 
See  Corporations,  10;  Criminal  Law,  1,  2,  9,  66,  68,  110,  180,  133, 

135;  Divorce,  2,  5,  8,  12-14;  Evidence,  2,  12,  15;  Guaranty,  5; 

Holiday;  Husband  and  Wife,  4;  Judgment,  6;  Mortgage;  Neur 

Trial,  1,  8. 

APPBOPBIATION.    See  Water  and  WaterrightSi  5-18,  16-18. 

ABSON.    See  Criminal  Law,  10,  11. 

ASSESSMENT.    See  Drainage  District;  Street  Assessment. 

ASSIGNMENT.    See  Guaranty,  2, 3;  Landlord  and  Tenant,  4,9;  Plead- 
ing, 7. 

ATTACHMENT. 

1.  Ajtidavit — ^Amendment    bt    Attorney. — ^TTnder  sections  538  and 
558  of  the  Code  of  Civil  Procedure,  an  amended  affidavit  in  attach- 


Digitized  by  LjOOQIC 


Banks.  813 

ATTACHMENT  (Contiiwied). 

ment  proeeedingB,  as  well  aa  the  original  affidayit,  can  be  made  for 
the  plaintiff  bj  his  attorney.     (Nichols  ▼.  Dayis,  67.) 

2.  Amendment  or  Apitdavit — ^When  Allowable. — Under  section  558 
of  the  Code  of  Civil  Procedure  the  attaching  party  may,  by  amend- 
ment;  supply  that  which,  by  reason  of  inadvertence  or  oversight,  was 
omitted  from  the  affidavit,  but  the  provision  cannot  be  construed 
as  authorizing  the  filing  of  an  affidavit  in  support  of  a  writ  there- 
tofore issued  in  the  absence  of  that  which  constitutes  the  substance 
of  the  act  required  as  a  prerequisite  to  the  issuance  thereof.     (Id.) 

8.  AcnoN  Against  Two  Defendants — ^Amendment  or  AmDAvrr  to 
Show. — ^An  affidavit  on  attachment  in  an  action  against  two  de- 
fendants, which  recites  that  the  attachment  is  not  sought,  and  the 
action  is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  or 
creditors  of  the  "said  defendant,"  may  be  amended  under  section 
.  558  of  the  Code  of  Civil  Procedure  by  changing  "defendant"  to 
"defendants,"  and  adding  thereafter  the  words  "or  of  either  of  them." 
(Id.) 

4.  Amendment  or  Affidavit — ^Dbsobiption  of  Contracts. — ^A  state- 
ment in  the  affidavit  that  the  defendants  are  indebted  to  the  plain- 
tiff upon  seven  express  contracts  for  the  direct  payment  of  money 
in  this  state,  and  that  payment  of  the  same  has  not  been  secured, 
may  be  amended  so  as  to  describe  the  contracts,  which  consist  of 
seven  promissory  notes,  by  reference  to  the  complaint,  and  adding 
"that  the  payment  of  the  same  and  each  of  them  and  each  part  of 
them  has  not  been  secured,"  etc.     (Id.) 

5.  Construction  of  Affidavit--Sbcuwtt  for  Notes. — The  affidavit, 
as  thus  amended,  is  not  subject  to  the  criticism  that  from  aught 
that  appears  from  the  affidavit  the  payment  of  eome  of  the  promis- 
sory notes  has  been  secured.  The  affidavit  plainly  enough  states 
that  such  contracts  have  not  been  secured,  nor  has  either  of  them 
nor  any  part  thereof  been  secured.     (Id.) 

6.  Negative  Pregnant — Interpretation  of  Affidavit. — ^The  rule 
with  regard  to  a  negative  pregnant,  as  also  an  affllrmative  pregnant, 
has  reference  more  particularly  to  a  pleading,  which  must  not  be 
ambiguous.  An  affidavit  in  an  attachment  is  not  strictly  a  pleading, 
but  is  morfi  a  nuitter  of  evidence,  and  is  to  be  given  a  fair  and 
reasonable  construction  in  arriving  at  its  meaning.     (Id.) 

See  Appeal,  90;  Garnishment;  Vessels,  !• 
AUTOMOBILE.    See  Negligence,  1-13. 
BALLOT.    See  Election. 

BANKS. 

1.  Banes  and  Banking— Certittcate  of  Deposit — ^Relation  Between 
Parties. — A  certificate  of  deposit  is  substantially  a  simple  receipt 
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BANKS  (Continued). 

of  a  bank,  negotiable  in  form,  for  a  certain  sum  of  money;  it 
creates  no  trust  relation  between  the  depositor  and  the  bank,  but 
merely  the  relation  of  debtor  and  creditor.  (People  v.  California 
Safe  Deposit  and  Trust  Company,  199.) 

2.  Ceetipicatb  of  Deposit — Amount  of  not  a  Special  Deposit. — 
Where  attorneys  receive  a  check  from  a  client  with  instructions 
to  obtain  payment  thereof,  pay  certain  claims,  and  forward  the 
balance  to  her,  and  they  deposit  the  check  in  a  bank  to  the  credit 
of  their  general  account,  and  subsequently  present  their  check  on 
such  account,  drawn  to  the  order  of  the  bank,  and  the  bank 
issues  a  certificate  of  deposit  for  the  same  amount  payable  to  the 
client,  and  the  attorneys  forward  the  certificate  to  her,  and  there- 
after the  bank  closes  its  doors  and  refuses  payment  of  the  cer- 
tificate when  presented,  a  special  deposit  or  trust  relation  was  not 
thus  created  in  favor  of  the  client,  but  the  money  involved  con- 
tinued to  constitute  a  part  of  the  general  funds  of  the  bank 
subject  to  claims  of  its  creditors  without  any  preference  in  her 
favor;  there  being  nothing  to  show  that  the  bank  expressly  or 
impliedly  agreed  to  hold  thie  money  in  trust  for  her  or  her  araignce, 
or  that  it  agreed  to  transmit  the  money  to  her.     (Id.) 

3.  General    and    Spectal    Deposits    Distinguished — Intention    of 

Parties. — A  genial  deposit  is  one  which  is  to  be  repaid  on  demand 
in  money.  A  special  deposit  is  one  in  which  the  depositor  is  en- 
titled to  the  return  of  the  identical  coin  or  other  article  deposited. 
Whether  a  deposit  is  general  or  special  depends  upon  the  inten- 
tion of  the  parties.  A  deposit  will,  however,  always  be  deemed 
to  be  general,  unless  made  special  by  agreement.  And  something 
more  than  the  intent  of  one  of  the  parties  is  necessary  to  make  a 
deposit  special;  the  intent  of  both  parties  must  be  shown  to  concur, 
either  expressly  or  by  implication.     (Id.) 

BILL  OP  EXCEPTIONS.    See  Appeal,  3-8,  14. 

BIBTH  CEBTIFICATE.    See  Criminal  Law,  26, 

BROKERS. 

1.  Real  Estate  Brokers — Value  of  Services — ^Ratb  Fixed  by  Board 
Of  Brokers. — In  an  action  by  a  broker  to  recover  the  reasonable 
Talue  of  services  in  leasing  real  property,  a  resolution  of  the  real 
estate  board  of  brokers  in  the  city,  establishing  a  scale  of  commis- 
sions to  be  charged  by  brokers  in  negotiating  leases,  is  admissible  in 
evidence,  and,  together  with  positive  and  uncontradicted  testimony 
of  a  witness  that  such  rate  is  reasonable  and  customary,  is  sufficient 
to  support  a  finding  in  favor  of  the  plaintiff.  (W.  B.  McQerry  & 
Company  v.  Marsicano,  55.) 
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BBOKEBS  (Oontiiraed). 
2.  Questions  of  Pact— CJonclusiveness  or  Dbteemination  bt  Tbial 
Court. — The  power  to  determine  questions  of  fact  is  Tested  exelu- 
eivelj  in  the  trial  court  in  civil  cases,  and  its  determination  is  con- 
trolling when  substantial  evidence  exists  to  support  its  finding. 
(Id.) 

3.  Commission  fob  Ezchanob  or  Pbopbbtibs — ^Whbn  not  Babnbd.— 

A  broker  who  is  employed  to  effect  an  exchange  of  real  estate  is 
not  entitled  to  a  commission  if  he  does  not  produce  a  person  readj 
and  able  to  make  an  exchange  in  accordance  with  the  proposed  terms. 
(Dyar  v.  Stone,  143.) 

4.  Failubb  to  EmcT  Exchange — Commission — ^Bubden  or  Pboov. — 

Where  no  exchange  is  effected,  the  burden  of  proof  is  upon  the 
broker  to  show  that  he  found  one  who  was  readj,  willing,  and  able 
to  effect  the  exchange  upon  the  terms  proposed.  (Id.) 
6.  Commission  fob  Sale  of  Beal  Estate — Pboduction  of  Pub- 
CHASEB. — ^A  broker's  contract  for  the  sale  of  real  estate  is  not  per- 
formed, nor  is  his  commission  earned,  until  it  affirmativelj  appears 
that  he  has  procured  and  secured  a  purchaser  ready,  willing,  and  able 
to  buy  the  property  offered  for  sale  upon  the  terms  and  conditions 
and  at  the  price  fixed  by  the  owner.  (Douglas  v.  Spangenberg, 
294.) 

6.  Commission — What  must  be  Done  in  Obdeb  to  Eabn. — Such  a 
showing  can  be  made  only  by  proof  of  the  fact  that  the  broker  pro- 
cured from  the  prospective  purchaser  an  enforceable  contract  bind- 
ing him  to  purchase  the  property  offered  for  sale  at  the  price  and 
upon  the  terms  specified  by  the  owner  or  assented  to  by  him;  or, 
in  the  absence  of  such  a  contract,  by  proof  of  the  fact  that  the 
broker  brought  the  owner  and  prospective  purchaser  together  for  the 
purpose  of  consummating  a  contract  of  sale  at  the  price  and  upon 
the  terms  proposed  or  assented  to  by  the  owner,  and  that  the  owner 
declined  to  proceed  with  the  sale  upon  such  terms.     (Id.) 

7.  Action  fob  Commission  —  Sufficiency  of  Evidence.  —  In  this 
action  by  a  broker  against  his  principal  for  commissions  alleged  to 
have  been  earned  in  procuring  a  purchaser  for  real  estate,  the  evi- 
dence fails  to  show  that  the  broker  procured  a  purchaser  who  was 
ready,  able,  and  willing  to  buy  upon  the  terms  originally  authorized 
by  the  principal,  or  upon  other  and  different  terms  proposed  by  the 
broker  and  subsequently  accepted  and  ratified  by  the  principaL 
(Id.) 

8.'  Lease  of  Real  Estate — Right  to  Commission. — Under  a  contract 
providing  that  if  a  certain  company  "or  any  concern  represented 
by''  a  designated  person  leases  a  building  to  be  erected  by  the 
lessor,  the  lessor  will  pay  a  firm  of*  real  estate  brokers  a  commis- 
sion for  services  rendered  in  making  the  lease,  the  commission  is 
earned  upon  the  execution  of  a  lease  to  lessees  produced  and  pre- 
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sented  bj  such  person  irrespeetive  of  whether  he  has  power  to  bind 
them.  (Tucker,  Ljnch  &  Coldwell  v.  Hawley,  460.) 
9.  Beingino  Minds  op  Pabtiss  Togkther— Whsthxb  Nicessabt.— 
Under  soch  agreement  it  is  unnecessary  for  the  broker  to  bring  tht 
minds  of  the  lessor  and  lessee  together,  and  thus  become  the  pro- 
curing cause  of  the  execution  of  the  lease.  Th^  agreement  oooteni- 
plates  that  the  parties  to  the  leaM  riiall  arrive  at  its  tenos  them- 
selves.    (Id.) 

10.  Formation  or  Ocapo&ation  bt  Lessobt— Effbot  on  BBOKxak*m 
'Bight  to  Commission. — Th^  right  of  the  broker  to  eommisBionfl 
under  such  contract  is  not  affected  bj  the  fact  that  the  building 
was  erected  bj  a  corporation  instead  of  by  the  lessor  personally, 
as  provided  in  the  contract^  the  corporation  having  been  f<»inad 
for  that  purpose  by  the  lessor,  because  of  his  lack  of  funds,  and 
he  being  the  owner  of  a  large  proportion  of  the  stock.     (Id.) 

11.  Contbaot  to  Pbocubx  Lisskb — ^Pabol  i^m^NOB  to  Vabt — Ooic- 

missions. — In  an  action  by  a  real  estate  broker  to  recover  eom- 
missions  on  a  contract  employing  him  to  procure  a  purchaser  or 
lessee  for  certain  property,  testimony  tending  to  show  the  agree- 
ment to  have  been  that  the  plaintiff's  right  to  commissions  was 
to  accrue  only  in  case  a  lease  of  the  property  was  made  by 
the  defendant  and  then  that  such  commisaons  were  to  be  paid 
out  of  iha  first  money  received  from  the  lessee,  is  improperly  re- 
ceived as  being  an  attempt  to  vary  the  terms  of  the  written  eon- 
tract,  where  the  phraseology  of  the  contract  contains  no  snggeetioB 
of  any  such  conditions,  and  there  is  no  room  for  the  claim  Hmt  the 
language  therein  used  is  ambiguous  or  indefinite  in  any  of  the 
•particulars  referred  to,  and  the  defendant  makes  no  claim  of  ex- 
cusable mistake.     (Diamond  v.  Fay,  566.) 

12.  Financial  Abilitt  op  Pboposed  LsssBB-^FasAii  or  Lbssob  fo 
Ezboutb  Lease. — But  error  in  the  admission  of  such  testimony 
is  nonprejudicial,  if  it  is  found  upon  the  entire  evidenea  adduced 
that  the  tenant  proposed  by  the  broker  did  not  produce  satisfaotory 
evidence  of  his  financial  ability  to  respond  to  the  obligations  of 
the  proposed  lease,  and  for  that  reason  the  owner  refused  to  ac- 
cept him  as  a  lessee.     (Id.) 

13.  Contract  to  Pbocubx  Lessee — ^When  Fuutlued. — ^The  engage- 
ment of  a  real  estate  broker  who  prox>oses  to  secure  a  tenant  for 
an  owner  of  real  property  is,  that  he  will  present  a  satisfactory 
person  who  is  ready,  able,  and  wilHng  to  enter  imto  such  a  teass 
as  is  proposed  to  be  made  by  the  owner.     (Id.) 

See  Corporations,  1-3. 
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BUILDING  OONTRAOT. 

IicPBBFRCT  PxRFOKMANCE— Bight  of  Contbactok  to  Bxoovir  Damages 
FOB  Breach. — Where  a  building  contractor  pat  in  a  foundation 
which  waa  defective  in  a  substantial  respect,  and  for  that  reason 
the  owners  refused  to  permit  him  to  proceed  with  the  work,  he  can- 
not recover  damages  for  breach  of  the  contract,  although  he  con- 
templated patting  in  a  new  foundation,  but  did  not  because  he 
received  no  assurance,  in  addition  to  that  afforded  bj  the  original 
contract,  that  the  second  foundation  would  be  accepted.  (Norman 
y.  HaU,  25.) 

BUBGLABY.    See  Criminal  Law,  12-23^ 

CANCELLATION.    See  Proiniasory  Note, 

CABTWBIGHT  ACT.     See  Monopolies. 

OEBTIPICATE  OF  DEPOSIT.    See  Banks. 

CEBTIOBABI.    See  Municipal  Corporation,  2. 

CLAIM  AND  DELIVEBY.    See  Judgment,  8. 

COMBINATIONS.    See  Monopolies. 

COMMON  CABBIEBS.    See  NegUgence,  22-42. 

COMMON  OOUBTS.    See  Pleading,  6. 

COMMUNITY  PBOPEBTY.  See  Divorce,  2-4. 

CONSTITUTIONAL   LAW.     See   Criminal   Law,    110;    Evidence,    10; 
Municipal  Corporations,  5-10;  University  of  California. 

CONTEMPT.    See  Evidence,  11. 

CONTINUANCE.     See  Practice,  5. 

CONTBACT. 

1.  Pbomisb  to  Pay  Monet  —  Executed  Consideration — Abandon- 
ment OF  Work. — ^Where  a  construction  company  promises,  for 
▼alue  received,  to  pay  a  certain  sum  of  money  upon  the  com- 
pletion of  a  water-plant  and  pipe-line  which  it  has  agreed  to  con- 
struct,  it  cannot,  by  abandonment  of  work  on  the  water-plant,  escape 
liability  on  its  promise  to  pay  the  money.  (Taylor  v.  Simi  Con- 
struction Company,  308.) 
U  Oal.  App.— 62 
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2-  Contract  to  Puenish  Refdsi  of  Pactobt  fob  Pun/— Action  warn. 
B&EACH — ^Evidence. — In  this  action  by  an  electric  companj  against 
the  owner  of  a  box  factory  for  damages  because  of  an  alleged  breach 
of  a  contract  to  furnish  the  electric  company  for  fuel  purposes  the 
excess  of  the  refuse  of  the  box  factory  not  needed  by  it  for  steam 
generating  purposes,  the  finding  that  the  defendant  did  not  refuse 
to  permit  the  plaintiff  to  use  such  refuse  is  supported  by  the  eri- 
dence.  (Loyalton  Electric  Light  Company  v.  Calif omia  Pine  Box 
and  Lumber  Company,  358.) 
3.  CoNSTEUcnoN  OF  Contract — Operation  of  Pactoet. — Such  con- 
tract does  not  obligate  the  owner  of  the  box  factory  to  operate  it 
n^rely  for  the  sake  of  producing  refuse  which  the  electric  com- 
pany may  use  for  fuel.     (Id.) 

See  Building  Contract;  Corporations,  16,  17;  Damages;  Intovst; 
Mistake;  Sale;  Specific  Performance;  WiUs,  7-11. 

CONVERSION. 

Collection  of  Note  and  Appbopeiation  of  Peoceeds — ^Defknsb — Tnn>- 
INOS. — In  an  action  to  recover  the  amount  of  a  note  and  mortgage 
intrusted  to  the  defendant  for  collection,  and  alleged  to  haye 
been  collected  and  fraudulently  appropriated  by  him  to  his 
own  use,  the  failure  to  find  on  an  issue  tendered  by  the  answer  and 
constituting  a  defense  to  the  action,  that  the  plaintiff,  for  a  valuable 
consideration,  sold  and  transferred  the  note  to  the  defendant,  is 
ground  for  a  reversal  of  a  judgment  for  the  plaintiff.  (Beckett  ▼• 
Stuart,  373.) 

CORPORATIONS. 

1.  AuTHOEiTY  OF  MANAGER — EMPLOYMENT  OF  Brokee. — A  general  man- 

ager of  a  corporation  has  express  authority  to  do  those  things 
only  which  are  ordinarily  customary  and  usual  in  the  transac- 
tion of  its  business.  He  may  have  also  ostensible  authority  to 
do  other  things  which  the  corporation  by  a  course  of  conduct  may 
hold  him  out  as  being  possessed  of;  but  that  condition  is  not  shown 
in  this  case  where  a  broker,  in  his  suit  against  a  corporation  for 
a  commdssion  alleged  to  have  been  earned  in  procuring  a  purchaser 
of  its  stock  and  bonds,  contends  that  the  manager  employed  Mm 
for  that  purpose.     (Neuhart  v.  George  K.  Porter  Company,  526.) 

2.  Broker — Procurement    of    Offer — Acceptance   by    Principal. — 

In  this  action  by  a  broker  against  a  corporation  for  a  commission 
alleged  to  have  been  efarned  in  procuring  a  purchaser  for  its  stock 
and  bonds,  it  is  held  that,  conceding  the  manager  of  the  corpora- 
tion had  authority  to  bind  it  in  the  matter  of  the  sale  of  the  stock 
and  bonds,  it  did  not,  through  such  officer,  accept  the  proposal 
made  to  it  through  the  broker,  the  broker  admitting  that  he  was 
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CORPORATIONS  (Continued). 

not  emplojed  to  obtain  a  purchaser  at  a  price  fixed  but  at  sach  a 
price  as  would  be  satisfactory  to  his  emplojer,  and  it  not  appear- 
ing that  the  broker  ever  obtained  a  binding  contract  from  his  pro- 
posed purchaser.     (Id.) 

3.  Sale  of  Bonds — Appidavit  of  Showing  Acceptance. — A  mere 
recital  in  an  affidavit,  filed  by  the  president  of  a  corporation  in  an 
action  to  enjoin  the  sale  of  the  stock  and  bonds  in  queetian,  that 
an  offer  of  two  hundred '  thousand  dollars  had  been  obtained  for 
them  which  it  was  desirable  to  accept,  does  not  bind  the  corpora- 
tion as  an  acceptance  of  the  offer  of  the  broker's  client.     (Id.) 

4.  MiSAPPBOPRIATION   BY   DIRECTOR — NATURE   OF  LIABILITY   THERBFOR — 

Survivorship  of  Action. — The  liability  of  a  director  of  a  cor- 
poration to  its  stockholders  and  creditors  for  the  embezzlement 
and  misappropriation  of  its  funds  is  contractual,  not  penal 
in  its  nature,  and  a  cause  of  action  to  enforce  it  survives  hifl  death 
and  may  be  prosecuted  against  his  administrator.  (Major  v. 
Walker,  465.) 

5.  Death  of  Dependant  —  Substitution  of  Administator. — When 
an  action  has  been  brought  against  a  director  of  a  corporation 
for  an  embezzlement  and  misappropriation  of  its  funds,  it  is  error, 
after  his  death,  to  dismiss  the  action  and  to  vacate  a  previous 
order  substituting  the  administrator  of  his  estate  as  party  de- 
fendant.    (Id.) 

6.  Foreign  Corporation — Failure  to  File  Articles  of  Incorpora- 
tion— Right  to  Defend  Action. — The  failure  of  a  foreign  cor- 
poration doing  business  in  this  state  to  file  a  certified  copy  of  its 
articles  of  incorporation  in  the  office  of  the  secretary  of  state,  as 
required  by  sections  408  and  409  of  the  Civil  Code,  renders  it  sub- 
ject to  a  fine,  and  deprives  it  of  the  right  to  maintain  any  action 
in  any  of  the  courts  of  this  state,  but  does  not  prevent  it  from 
defending  any  such  action  brought  against  it.  (Winston  v.  Idaho 
Hardwood  Company,  211.) 

7.  Designation  of  Person  on  Whom  to  Serve  Process — Time  for 
Filing. — Such  corporation  is  not  required  to  file  a  designation  of 
some  person  residing  in  this  state  upon  whom  process  may  be  served, 
as  provided  by  section  405  of  the  Civil  Code,  until  the  time  of  the 
filing  of  a  certified  copy  of  its  articles  of  incorporation  in  the  office 
of  the  secretary  of  state,  and  in  the  absence  of  proof  of  the  filing 
of  such  a  certified  copy,  such  time  has  not  arrived  and  no  duty  de- 
volves upon  it  to  file  such  designation.     (Id.) 

8.  Service  of  Summons  on  Secretary  of  State. — In  an  action  against 
such  corporation  service  of  summons  on  the  secretary  of  state  is 
unauthorized,  if  it  is  not  alleged  in  the  complaint  or  otherwise  shown 
that  the  defendant  has  fkiled  to  comply  with  the  provisions  of  sec- 
tions 408  and  409  of  the  Civil  Code  requiring  such  a  corporation 
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to  file  a  certified  copy  of  its  articles  of  incorporation  in  tbe  office 
of  the  secretary  of  state,  but  it  is  simply  recited  in  the  return  of 
service  of  the  summons  that  the  defendant  has  not  designated  any 
person  residing  in  the  state  upon  whom  process  can  be  served.  (Id.) 
9.  Default  Judgment  Power  of  Clerk  to  Enter. — In  such  ease 
the  clerk  of  the  court  is  without  authority  to  enter  a  judgment  by 
default  against  the  corporation.     (Id.) 

10.  Appeal — Denial  of  Motion  to  Dismiss. — A  motion  to  dismiss  an 
appeal  from  such  judgment,  on  the  ground  of  failure  to  file  a  copy 
of  the  articles  of  incorporation  and  a  designation  of  some  person 
on  whom  to  serve  process,  is  properly  denied.     (Id.) 

11.  Failure  to  File  Articles  or  Designate  Person  on  Whom  to 
Serve  Process. — The  failure  to  file  a  copy  of  its  articles  of  incor- 
poration, as  required  by  sections  408  and  409,  renders  a  for^gn  eor- 
poration  subject  to  the  penalties  imposed  by  the  provinons  of  section 
410,  but  the  denial  of  the  right  of  such  corporation  to  defend  an 
action,  as  provided  in  section  406,  attaches  only  when  it  fails  to 
designate  an  agent  in  the  state  upon  whom  service  may  be  made, 
and  the  duty  of  filing  such  designation  arises  only  at  the  time  of 
flHng  the  copy  of  the  articles  of  incorporation,  which  in  this  case 
was  never  filed.     (Id.) 

12.  Foreign  Corporation — Service  of  Summons — ^"Doino  Business'*  in 

State  as  Prerequisite  to  Jurisdiction. — ^Under  section  411  of  the 
Code  of  Civil  Procedure  it  is  requisite,  in  order  that  a  court  may 
acquire  jurisdiction  over  a  foreign  corporation,  that  the  corpora- 
tion shall  be  "doing  business"  within  the  state  at  the  time  sum- 
mons is  served;  and  if  the  proof  of  ah  alleged  service  of  summons 
does  not  make  such  a  showing,  the  court  is  justified  in  refusing 
to  enter  judgment  against  the  corporation.  (Carpenter  v.  Brad- 
ford, 560.) 

18.  License — Forfeiture  on  Failure  to  Pat — Action  to  Compel  Ee- 
issuANCE  OP  Stock — Parties. — A  foreign  corporation  which  has 
forfeited  its  right  to  do  business  in  the  state  by  failing  to  pay 
the  license-tax,  is  not  a  proper  party  defendant  to  an  action, 
brought  by  one  who  has  acquired  shares  therein  since  such  forfeit- 
ure, to  compel  the  reissuance  of  stock.  Sudi  action  can  be  main- 
tained, if  at  all,  only  against  the  directors  as  trustees  of  the  cor- 
poration.    (Id.) 

14.  Purchaser  of  Stock — Right  to  Compel  Bbissuance. — The  di- 
rectors of  a  foreign  corporation  which,  through  failure  to  pay 
the  license-tax,  has  forfeited  its  right  to  do  business  in  the  state, 
cannot  be  com>pelled  to  reissue  stock  to  one  who,  at  an  execution 
sale  subsequent  to  such  forfeiture,  purchased  the  shares  belongin^^ 
to  and  standing  in  the  name  of  the  judgment  debtor.     (Id.) 
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16.  BxMBDT  OF  Purchaser— AcoouNTiNO — ^Participation  ik  Asbstb 
OF  Corporation. — But  it  does  not  follow  that  such  purehaaer  la 
without  remedy;  if  he  hafl  succeeded  to  the  interest  of  one  of  the 
stockholders,  he  is  entitled  to  an  accounting  and  to  participate  ia 
any  distribution  of  the  assets  of  the  corporation.     (Id.) 

16.  Sale  of  Entire  Assets — Ratification  of  Transaction. — A  con- 
tract to  sell  all  the  assets  of  a  corporation  cannot  be  repudiated 
on  the  ground  that  the  delegation  of  authority  of  the  presi- 
dent and  secretary  of  the  company  to  make  the  sale  was  Toid, 
if  thereafter  both  parties  assume  and  act  upon  the  contract  M 
though  its  yalidity  were  without  question,  and  the  directors  pass 
a  resolution  expressly  ratifying  the  sale  and  tender  a  deed  of  thtf 
property  to  the  purchaser.  (Waratah  Oil  Co.  t.  Reward  Oil  Oo^ 
638.) 

17.  Ratification  of  Contract — Consent  or  Repudiation. — Such  eon- 

tract  may  be  ratified  by  the  corporation  without  the  consent  of  tlis 
purchaser,  and  before  he  repudiates  it.     (Id.) 

18.  Special    Directors'     Meeting — Notice — Speciftino     Object    <» 

Meeting. — A  notice  of  a  special  meeting  of  directors  need  not 
specify  the  object  of  the  meeting.  (Id.) 
T9,  Subscription.  Agreement  fob  Stock  in  Proposed  C6mpant— 
Action  to  Recover  Unpaid  Balance  Thereon. — ^Where  one  enters 
into  a  subscription  agreement  with  respect  to  a  proposed  eor- 
poration,  agreeing  to  pay  his  subscription  on  demand  of  the 
board  of  directors,  and  accepts  the  stock  and  pays  part  of  the 
subscription  price,  having  knowledge  that  the  corporation  is  not 
formed  by  the  same  persons  who  signed  the  subscription  agree- 
ment, and  admitting  that  the  corporation  thus  formed  is  the  one 
contemplated  by  the  agreement,  the  corporation  may  recover  from 
him  the  unpaid  balance  due  on  his  stock,  without  pleading  the  sob- 
scription  agreement  as  the  basis  for  the  action.  (Ferrochem  Com- 
pany of  Pennsylvania  v.  Danziger,  584.) 

20.  Irregularity  in  Issuance  of  Stock  Certificate — ^Whsthxe  Di- 
FENSS  TO  Action  on  Subscription. — The  defendant  in  such  action 
is  not  excused  from  paying  for  his  shares  of  stock,  as  required  by 
the  contract,  because  the  certificate  issued  to  him  does  not  comply 
with  the  requirements  of  section  323  of  the  Civil  Code.     (Id.) 

21.  Stockholders'  Liability  —  Creditor's  Suit  —  Conditions  Pbicx- 
DENT. — Where  it  appears  from  the  allegations  of  the  complaint  in 
an  action  by  a  judgment  creditor  to  reach  unpaid  subscriptions  to 
corporate  stock,  that  the  corporation  is  wholly  insplvent  and  with- 
out any  assets  other  than  those  which  the  judgment  creditor  has 
made  a  futile  attempt  to  reach  by  execution,  he  has  done  all  that  he 
should  be  required  to  do  as  a  condition  precedent  to  maintaining  the 
action.     (Merchants'  Mutual  Adjusting  Agency  v.  Davidson,  %74,) 
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22.  Return  of  Execution  Nulla  Bona — ^Whbn  Unneckssaet. — ^The 
return  of  an  execution  nulla  bona  is  not  a  prerequisite  to  maintain- 
ing an  action  of  this  character,  where  the  complaint  shows  that  the 
corporation  is  wholly  insolvent  and  has  no  assets  upon  which  to  levy 
an  execution.     (Id.) 

23.  Issuance  op  Stock  as  Paid-up — Effect  op  Aobeemint  to  Such 
Effect. — The  evidence  in  this  case  does  not  establish  an  agreement 
whereby  the  shares  were  sold  and  the  certificates  issued  to  the  de- 
fendant stockholder  as  "paid  up*'  stock ;  but  conceding  such  agree- 
ment, if  made,  binding  upon  the /corporation,  it  could  not  affect  the 
rights  of  the  plaintiff  as  a  judgment  creditor  of  the  insolvent  cor- 
poration to  enforce  payment  to  it  of  the  full  par  value  of  the  stock 
less  the  price  actually  paid  therefor.  This  is  upon  the  doctrine  of 
the  so-called  trust  fund  theory.     (Id.) 

24.  Insolvent  Corpoeation — Trust  Fund  Theory. — The  assets  of  an 
insolvent  corporation,  in  whatever  form,  are  held  in  trust  for  its 
creditors.  Among  such  assets  are  unpaid  balances  consisting  of  the 
difference  between  the  par  value  of  the  stock  and  the  amount  act- 
ually paid  therefor  by  the  purchaser  from  the  corporation,  as  to  the 
payment  of  which,  so  far  as  the  creditor  is  concerned,  the  obliga- 
tion is  unconditional,  even  though  the  corporation  has,  in  selling 
the  stock,  accepted  a  qualified  liability  whereby  it  is  estopped  from 
enforcing  payment  of  the  balance.     (Id.) 

25.  Financial  Embarrassment  of  Corporation — Sale  op  Stock  to 
Relieve. — The  rights  of  a  creditor  of  the  insolvent  corporation  are 
not  affected  by  the  fact  that  the  corporation,  when  it  sold  the  stock, 
was  in  financial  straits,  and  made  the  sale  in  good  faith  to  relieve 
its  embarrassment.     (Id.) 

See   Appeal,   28;    Brokers,   10;    Guaranty,   1,  4;   Municipal   Cor- 
porations;  Negligence,  2. 

COSTS. 

1.  Necessity  op  Statutory  Provision  for  Allowance. — The  right 
to  recover  costs  is  a  matter  of  statutory  regulation,  and,  in 
the  absence  of  a  statute,  no  costs  can  be  recovercfd  by  either  party. 
(Kummeth  v.  Atkisson,  401.) 

2.  Mandamus  in  Appellate  Court — Costs  op  Taking  Deposition. — 

Sections  1022  and  1033  of  the  Code  of  Civil  Procedure  authorize 
the  recovery  of  costs  in  an  original  proceeding  in  an  appellate  court 
for  a  writ  of  mandate;  and  the  expense  of  taking  a  deposition,  if 
necessarily  and  legally  incurred,  is  within  the  contemplation  of  such 
sections.     (Id.) 

3.  Deposition   Taken   Prior  ^   Appearance  by  Respondent. — ^But 

where  depositions  in  such  a  proceeding  are  taken  on  behalf  of  the 
respondent  prior  to  hia  appearance  and  the  presentation  therein 
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of  any  issue  of  law  or  of  fact,  the  expense  of  taking  them  is  not 
properly  chargeable  against  the  petitioner  on  the  denial  of  the  writ, 
under  section  2021  of  the  Code  of  Civil  Procedure  providing  that 
the  testimony  of  a  witness  may  be  taken  by  deposition  "in  a  special 
proceeding  after  a  question  of  fact  has  arisen  therein."     (Id.) 

4.  Contesting  Correctness  of  Charges — Bidden  of  Proof. — ^While 
it  is  true  that  the  filing  of  a  verified  memorandum,  of  costs 
establishes  the  correctness  of  the  charges  therein  made  which  prima 
facie  appear  to  be  necessary  and  proper,  nevertheless  when  the  cor- 
rectness of  the  memorandum  is  challenged,  either  in  whole  or  in  part, 
by  the  aflSdavit  or  other  evidence  of  the  contesting  party,  the  burden 
is  then  upon  the  party  claiming  the  costs  to  show  by  competent 
and  satisfactory  evidence  that  the  items  charged  were  for  matters 
and  things  necessarily  relevant  and  material  to  the  issues  involved 
in  the  action.     (Whitaker  v.  Moran,  758.) 

5.  Motion  to  Tax  Cost  of  Deposition — Affidavit  Attacking  Eel- 
EVANCT  AND  Materiauty — REBUTTAL  EVIDENCE. — It  is  improper  to 
allow  costs  charged  for  taking  depositions,  where  the  depositions 
are  not  offered  nor  considered  in  evidence  on  the  hearing  of  the 
motion  to  tax  costs,  and  the  only  showing  made  in  opposition  to 
the  affidavit  of  the  party  attacking  such  items  on  the  ground  of 
irrelevancy  and  immateriality,  is  an  unverified  statement  concerning 
the  particulars  of  the  costs  charged.     (Id.) 

6.  Dismissal  of  Action — Witness  Fees. — As  a  general  rule,  when  a 

plaintiff  voluntarily  dismisses  his  action,  the  defendant  will  be  en- 
titled to  his  necessary  costs;  and  the  mere  fact  that  the  testimony 
of  a  witness  was  rendered  unnecessary  by  a  dismissal  of  the  action 
will  not  operate  to  deprive  the  defendant  of  the  expense  necessarily 
incurred  in  good  faith,  and  within  the  limit  of  the  fees  prescribed 
by  law,  to  secure  the  attendance  of  the  witness.     (Id.) 

7.  Costs  of  Certifed  Copies  of  Documents — Allowance  on  Mo- 
tion— Presumption  on  Appeal. — The  allowance  by  the  trial  court 
of  costs  for  procuring  certified  copies  of  documents,  on  motion,  where 
the  documents  are  submitted  to  the  court,  will  be  assumed  to  be 
justified  on  appeal,  when  the  documents  are  not  set  forth  in  the 
bill  of  exceptions,  notwithstanding  their  validity,  necessity,  and  ma- 
teriality of  the  documents  as  evidentiary  matters  were  controverted 
on  the  motion  by  affidavits  of  the  opposing  party.     (Id.) 

See  Appeal^  20,  24;  Damages,  2;  Divorce,  12. 

COURTS. 

See  Justice's  Court;  Juvenile  Court. 


CREDITOR'S  SUIT. 

See  Corporations,  21 — 25. 
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CBIMINAL  LAW. 

1.  Appeal — ^Nonappealable  Orders. — ^No  appeal  lies  from  •  motioii 
in  arrest  of  judgment,  or  from  the  verdict,  or  from  an  order  bub- 
pending  judgment  aud  placing  the  defendant  on  probation. 
(People  V.  Hartman,  72.) 

2.  Order  Denying   New   Trial — ^Whether   Appealable. — The   word 

"order/'  in  section  1247  of  the  Penal  Code  providing  for  the  making 
of  the  record  upon  appeal  from  "anj  judgment  or  order''  in  a  crim- 
inal proceeding,  is  not  restricted  to  an  order  made  after  judgment, 
but  the  language  of  the  section  is  broad  enough  to  include  an  order 
refusing  the  defendant  a  new  trial  before  judgment,  notwithstanding 
the  provisions  of  section  1239  allowing  an  appeal  from  "anj  order 
made  after  judgment,"  especially  in  view  of  section  1237  expressly 
giving  the  right  of  appeal  from  an  order  denying  a  motion  for  a  new 
trial.     (Id.) 

8.  Search  Warrant — Prohibition  After  Execution  or  Warrant. — 
A  writ  of  prohibition  will  not  issue  to  restrain  the  execution  of 
a  search  warrant  where,  before  the  issuance  of  the  alternative 
writ,  the  search  warrant  has  been  executed  and  the  property  taken 
into  the  possession  of  the  magistrate,  and  no  showing  is  made 
of  any  further  attempted  judicial  action  on  his  part.  (Byan  t. 
Crist,  744.) 

4.  Indictment — Purpose  of  Pleading  Particulars. — Primarily  the 
purpose  of  precision  in  pleading  the  particulars  of  a  crime  is 
to  preclude  the  possibility  of  a  second  prosecution  for  the  same 
act,  and  at  the  same  time  to  inform  the  defendant  with  reason- 
able certainty  of  that  which  he  will  be  called  upon  to  meet  and 
defend  against  upon  the  trial.     (People  v.  Guaragna,  120.) 

6.  Abortion— Sufficiency  of  Indictment — Description  of  Instru- 
ments AND  Manner  of  Their  Use. — An  information  charging  an 
abortion  is  not  insufficient  because  of  failure  to  allege  by  name  or 
description  the  character  of  the  instruments  alleged  to  have  been 
employed,  or  of  failure  to  specify  the  manner  in  which  the  instru- 
ments were  used,  where  the  doing  of  every  act  essential  to  the 
commission  of  the  crime  is  alleged  in  the  language  of  the  statute, 
and  it  is  specifically  charged  that  the  crime  was  committed  by  the 
use  of  "instruments  in  and  about  and  within  the  body"  of  the  alleged 
victim.     (Id.) 

6.  Argument  of  District  Attorney — ^Reference  to  Beputation  of 
Accused. — In  a  prosecution  for  abortion  it  is  not  misconduct  for 
the  district  attorney  in  his  argument  to  the  jury  to  state  that  the 
evidence  discloses  that  the  defendant  is  generally  reputed  to  be  a 
professional  abortionist,  where  positive  testimony  to  that  effect  has 
been  developed  by  counsel  for  the  defendant  upon  crosa-eTaminatfon 
«f  the  people's  witnesses.     (Id.) 
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7.  Instruction — Refusal  Because  Covebed  bt  Others. — It  is  not 

error  to  refuse  to  instruct  the  jury  that  they  should  acquit  the' de- 
fendant if  they  find  that  the  abortion  charged  was  produced  by 
means  of  drugs,  &nd  not,  as  alleged  in  the  information,  by  the  use 
of  instruments,  where  the  i^ubject  nuitter  of  such  instruction  is  com- 
pletely and  correctly  covered  in  the  charge  of  the  court.     (Id.) 

8.  EviDiNCi — Sufficiency  to  Convict  of  Abortion. — ^In  this  prose- 

cution for  abortion  the  evidence,  direct,  circumstantial,  and  opinion, 
is  amply  sufficient  to  justify  the  finding  of  the  jury  implied  from 
the  verdict  that  the  defendant,  by  means  of  instruments  of  some 
kind,  committed  the  crime  charged.  (Id.) 
0.  Evidence — General  Assignment  of  Error — Review  on  Appeal. — 
Where  some  eighteen  ruliags  upon  the  admission  or  rejection  of  evi- 
dence are  generally  assigned  as  error,  and  no  particular  point  con- 
cerning any  one  of  the  rulings  is  discussed  in  the  brief  of  the 
appellant,  but  the  appellate  court  is  merely  referred  to  the  pages 
and  folios  of  the  transcript  where  the  objections  and  rulings  are 
to  be  found,  it  will  not  examine  and  pass  upon  points  thus  pre- 
sented    (Id.) 

10.  Arson — Burning  Inhabited  Building  in  Night-time — ^Burden  of 
Proof. — In  order  to  sustain  a  conviction,  under  the  provision  of 
section  454  of  the  Penal  Code  that  "maliciously  burning  in  the 
night-time  an  inhabited  building  in  which  there  is  at  the  time 
some  human  being,  is  arson  in  the  first  degree,"  the  burden  is 
upon  the  prosecution  affirmatively  to  show  Uiat  at  the  time  the 
fire  was  kindled  there  was  some  human  being  other  than  the  ac- 
cused actually  within  the  building.     (People  v.  Principe,  729.) 

11.  Presence    of    Human    Being — ^Absence    of    Evidencb — Instruc- 

tions.— In  a  prosecution  for  arson  in  burning  an  inhabited  building 
in  the  night-time,  it  is  error  to  instruct  the  jury  that  they  may 
find  the  defendants  guilty  of  either  degree  of  the  crime  charged, 
where  there  is  a  total  lack  of  any  evidence  that  thcfre  was  any 
human  being  in  the  building  at  the  time  the  fire  was  kindled.     (Id.) 

12.  Burglary — Sufficiency  of  Evidence. — The  evidence  in  this  prose- 
cution for  burglary  not  only  warrants  but  compels  the  conviction 
of  the  defendant.     (People  v.  Stirgios,  48.) 

13.  Admissions  of  Defendant — Duress  or  Promise  of  Reward. — Cer- 

tain incriminatory  statements  and  admissions  of  the  defendant  are 
not  shown  to  have  been  induced  by  duress  and  promise  of  reward, 
but  the  most  that  can  be  said  is  that  the  record  shows  a  decided  con- 
flict in  the  evidence.     (Id.) 

14.  Specific    Instruction    to    Jury— Necessity    for    Request. — A 

charge  to  the  jury  is  not  open  to  attack  on  the  ground  that  it  fails 
•pecifically  to  cover  a  particular  point  in  the  ease  which  the  defend* 
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ant  deems  pertinent  and  material,  if  no  request  for  such  instruction 
has  been  made.     (Id.) 

15.  Witness — Cross-examination — Admission  of  Conviction  op  Fel- 
ony.— When  a  witness  for  the  defendant  in  a  criminal  prosecu- 
tion admits  on  cross-examination  that  he  has  been  convicted  of 
a  felony  by  pleading  guilty  thereto,  an  objection  to  a  question  by 
the  defendant  calling  for  the  reasons  which  induced  the  witness  to 
plead  guilty,  is  properly  sustained.     (Id.) 

16.  Burglary — Sutpiciency  of  Evidence  to  Sustain  Conviction. — 
In  this  prosecution  for  burglary  the  fact  that  the  defendant  had 
the  property  in  his  possession  shortly  after  it  was  stolen  and  made 
contradictory  statements  as  to  how  he  obtained  it,  together  with 
his  contradicted  testimony  as  to  his  whereabouts  at  the  time  of 
the  commission  of  the  offense,  not  to  mention  other  suspicious  in- 
cidents, were  sufficient  to  support  a  verdict  of  guilty.  (People  v. 
Wing,  50.) 

17.  Evidence — Identification  of  Stolen  Articles. — The  exhibits  ad- 

mitted in  evidence  on  the  trial  were  sufficiently  identified  as  the 
property  of  the  business  concern  burglarized;  some  of  them  being 
positively  identified  as  having  been  taken  from  the  store,  and  others 
being  shown  to  be  of  a  similar  brand  and  make  to  those  handled  in 
the  store  burglarized.     (Id.) 

18.  Motion  for  a  New  Trlal — Continuance — Discretion  of  Court  in 

Denying. — The  court  committed  no  abuse  of  its  discretion  in  deny- 
ing the  defendant's  last  application  for  a  continuance  of  the  hearing 
of  his  motion  for  a  new  trial,  where  it  had  already  granted  three 
continuances  of  the  motion,  the  last  of  which  took  the  matter  up 
to  within  one  day  of  the  time  which  the  court  could  have  granted 
the  defendant  under  the  provisions  of  section  1191  of  the  Penal 
Code  without  nullifying  the  verdict.     (Id.) 

19.  Burglary — Sufficiency  of  Evidence  to  Support  Conviction. — In 

this  prosecution  for  burglary  of  a  room  from  which  were  taken 
wearing  apparel,  jewelry  and  other  articles,  evidence  that  shortly 
after  the  commission  of  the  crime  the  defendant  was  found  in 
posctession  of  some  of  the  stolen  goods,  together  with  other  in- 
criminating testimony,  was  sufficient  to  support  the  verdict  of  guilty. 
(People  V.  Wing,  53.) 

20.  Misconduct  of  Court  in  Oiu)erino  Witness  into  Custody — Re- 
view ON  Appeal. — The  defendant  in  such  case  cannot  complain  on 
appeal  of  the  action  of  the  trial  court  in  ordering,  in  the  presence 
of  the  jury,  one  of  his  witnesses  into  custody  on  a  pending  misde- 
meanor charge,  thus  discrediting  the  witness,  if  the  defendant  did 
not  call  such  person  as  a  witness,  nor  assign  the  action  of  the  court 
as  misconduct.     (Id.) 


Digitized  by  LjOOQIC 


Criminal  Law.  827 


CRIMINAL  LAW  (Continued). 

21.  Improper  Argument  op  District  Attorney — Reference  to  Prior 

Conviction. — The  statement  of  the  district  attornej,  in  his  argument 
to  the  jury,  that  the  defendant  was  in  the  habit  of  getting  burglarifis 
committed,  and  had  been  convicted  of  a  felony,  was  not  prejudicial, 
•if  a  prior  conviction  of  the  defendant  was.  developed  on  hiB  cross- 
examination,  and  the  court  was  not  requested  to  instruct  the  jury 
to  disregard  the  remark.     (Id.) 

22.  Burglary — Breaking  and  Entry — Intention. — One  who  breaks 
and  enters  a  boat-house  to  obtain  a  place  for  his  companion  to  rest 
is  not  guilty  of  burglary.     (People  v.  Ostrander,  241.) 

23.  New  Trial — Review  of  Order  Granting. — Where  a  conviction  for 
burglary  is  had  on  conflicting  evidence,  an  order  of  the  trial  court 
granting  a  new  trial  will  not  be  disturbed  on  appeal.     (Id.) 

24.  Prosecution  for  Embezzlement — Evidence  of  Prior  Offenses. — 

Where  the  defendant  in  a  prosecution  for  embezzlement  admits 
having  received  the  money,  but  contends  that  he  has  returned  it 
to  the  complaining  witness,  it  is  pre  judical  error  to  admit  evi- 
dence of  previous  offenses  committed  by  the  defendant,  similar  to 
the  one  charged,  to  show  his  guilty  intent  in  dealings  with  the  com- 
plaining witness.     (People  v.  King,  259.) 

25.  Evidence  of  Other  Qfpenses — Whether  Admissible  in  Criminal 
Prosecution. — Proof  of  an  offense  distinct  from  and  wholly  dis- 
connected with  the  particular  crime  charged  against  a  defendant  is 
not  admissible  in  evidence.  But  this  general  rule  is  subject  to  cer- 
tain well-defined  exceptions,  one  of  which  is  that  evidence  of  the 
commission  of  similar  offenses,  although  separate  and  isolated  from 
the  crime  charged,  is  admissible  for  the  purpose  of  showing  a  guilty 
intent  whenever  in  any  given  case  the  existence  of  such  intent  is 
material  and  either  disputed  or  doubtful.     (Id.) 

26.  Filing  False  Birth  Certificate. — A  birth  certificate  is  not  an 
"instrument"  within  the  meaning  of  the  term  as  used  in  section  115 
of  the  Penal  Code,  which  makes  it  a  felony  to  procure  the  filing 
or  recording  of  a  false  or  forged  instrument  in  any  public  office  of 
the  state     (People  v.  Fraser,  82.) 

27.  Recording  False  Instrument — Meaning  of  "Instrument." — The 

word  "instrument"  as  used  in  section  115  of  the  Penal  Code,  is  lim- 
ited in  its  meaning  and  application  to  that  class  of  instruments  in- 
variably referred  to  throughout  our  statutes.     (Id.) 

28.  Definition  of  Word  "Instrument." — Generally  the  term  "instru- 

ment" as  applied  to  documents  necessarily  imports  a  paper  writing; 
but  every  paper  writing  is  not  necessarily  an  instrument  within  the 
settled  statutory  meaning  of  the  t3rm.  With  reference  to  writings 
the  term  "instrument"  as  employed  in  our  statutes  has  been  defined 
to  mean  an  agreement  expressed  ix\  writing,  signfid  an4  delivered 
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bj  one  person  to  another,  transferring  the  title  to  or  creating  a  lien 
on  real  property,  or  giving  a  right  to  a  debt  or  duty.     (Id.) 

29.  FoEGERY— Evidence  of  Conduct  and  Transactions  Leading  Up  to 
Crime. — Where  it  appears  on  a  proseeution  for  forging  travelers' 
checks  that  the  defendant  and  his  associate  had  acted  in  concert 
throughout  a  general  scheme  to  relieve  the  complaining  witness  of 
whatever  of  value  he  possessed,  including  the  checks,  and  to  turn 
the  latter  into  money  by  whatever  criminal  means  might  be  re- 
quired, the  prosecuting  witness  may  testify  of  a  conversation  which 
he  had  with  the  defendant's  associate  before  the  defendant  ap- 
peared on  the  scene,  and  also  of  conversations  and  conduct  after 
the  defendant  joined  his  associate  and  the  complaining  witness, 
before  the  acquisition  and  forgery  of  the  checks,  as  to  the  laying 
of  illegal  bets  on  a  horse  race,  in  the  course  of  which  the  com- 
plaining witness  lost  all  his  ready  money.     (People  v.  Prather,  721.) 

SD.  Indorsement  of  Traveler's  Check — Indictment  foe  Forobrt — 
Variance. — Where  an  information  charges  the  forgery  of  "a  cer- 
tain indorsement"  of  a  traveler's  check,  and  the  evidence  shows  that 
the  forged  signature  was  written,  not  on  the  back  of  the  check, 
but  on  the  face  thereof  at  the  place  indicated  as  essential  to  its 
transfer,  there  is  no  variance  between  the  information  and  the  proof. 
(Id.) 

31.  Negotiable    Instrument— Indorsement    on    Face. — The    writing 

of  the  name  of  the  payee  of  a  traveler's  check  on  its  face,  at  the 
place  indicated  thereon  as  essential  to  its  transfer,  constitutes  an 
indorsement  thereof  within  the  intendment  of  section  3108  of  the 
Civil  Code.     (Id.) 

32.  Forgery  of  Check — Sufficiency  of  Evidenci  to  Sustain  Convic- 
tion.— In  this  prosecution  for  the  forgery  of  a  check,  it  cannot  be 
said  that  there  is  no  evidence  of  knowledge  on  the  part  of  the  de- 
fendant of  the  spurious  character  of  the  check.  The  identity 
of  denomination  of  the  money  found  on  his  person  with  that  by 
which  the  check  was  paid  on  the  previous  day  is  highly  significant, 
and  goes  far  to  corroborate  the  testimony  of  the  paying  teller  that 
the  defendant  is  the  man  to  whom  he  paid  the  money.  And  the 
defendant's  denial  of  having  money  on  his  person,  except  a  few 
cents,  is  also  not  without  significance.     (People  v.  Hunt,  770.) 

33.  Misconduct  of  District  Attorney — Whether  Prejudicial. — 
Where  a  district  attorney  by  his  conduct  surrounds  a  case  with  an 
atmosphere  of  adverse  comment,  remark,  and  running  argument 
throughout  a  trial,  or  takes  unfair  advantage  of  the  defendant  by 
intimating  to  the  jury  something  that  is  either  not  true  or  not 
capable  of  being  proved  in  the  manner  attempted,  such  misconduct 
may  become  such  serious  error  that  it  may  be  presumed  to  have 
caused  prejudice  against  the  defendant  and  to  have  prevented  him 
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from  haying  a  fair  trial.  But  an  isolated  and  eomparatirelj  vnim- 
portant  imprudence  in  conduct,  such  as  smiling  incredulously  at 
the  testimonj  of  the  defendant  ooneeming  his  alleged  ill  treatment 
while  under  arrest,  has  no  such  consequences.  (People  t.  Smith, 
382.) 

84.  Inoist — SuiricnNCT  op  Etidence — Corrobobation  op  Testimony 
OP  AcooMPUCs. — In  this  prosecution  of  a  man  for  incest  there  is 
sufficient  evidence  to  corroborate  the  testimonj  of  the  accomplice, 
his  daughter,  and  to  justify  the  verdict  of  guilt j;  it  being  admitted 
bj  him,  as  well  as  shown  bj  her  testimonj,  that  thej  occupied  the 
same  apartments  at  a  hotel  for  several  weeks,  and  there  being  evi- 
dence that  he  registered  them  at  the  hotel  as  husband  and  wife  and 
introduced  her  to  others  as  his  wife.     (Id.) 

85.  Laeceny— Thept  op  Deed  by  Qranteb — Indictment. — An  indict- 

ment charging  the  grantee  named  in  a  deed  with  grand  larcenj  in 
stealing  and  carrying  awaj  the  deed,  which,  if  properlj  delivered, 
was  sufficient  to  convey  the  title  to  the  propertj  described  therein, 
and  alleging  the  value  of  the  propertj  but  not*  the  value  of  the  deed, 
is  demurrable.     (People  v.  Dadmun,  290.) 

86.  Thept  op  Instrument  or  Document— Section  492  op  Penal  Code. 
Section  492  of  the  Penal  Code,  providing  that  "if  the  thing  stolen 
consists  of  anj  evidence  of  debt,  or  other  written  instrument,  the 
amount  of  monej  due  thereupon,  or  secured  to  be  paid  therebj,  and 
remaining  unsatisfied,  or  which  in  aDj  contingencj  might  be  col- 
lected thereon,  or  the  value  of  the  propertj  the  title  to  which  is 
shown  therebj,  or  the  sum  which  might  be  recovered  in  the  absence 
thereof,  is  the  value  of  the  thing  stolen,"  does  not  purport  to  define 
an  J  offense,  but  merelj  prescribes  a  rule  of  evidence  for  ascertaining 
and  fixing  the  value  of  the  article  stolen.     (Id.) 

87.  Meaning  op  "Written  Instrument" — Necessity  op  Delivery. — 
The  term  "written  instrument"  means  a  written  document,  delivered 
with  the  intention  that  it  shall  take  effect  in  accordance  with  its 
purpose  as  shown  bj  the  language  used  therein;  the  use  of  the  word 
with  respect  to  contracts  and  deeds  of  convejance  of  real  estate 
implies  a  deliverj,  without  which  the  document  is  inoperative  for 
an  J  purpose.     (Id.) 

88.  Undelivered  Deed — ^Whether  a  Subject  op  Larceny. — An  unde- 
livered deed  is  not  a  "written  instrument"  within  the  meaning  of 
section  492  of  the  Penal  Code,  and  is  not  a  subject  of  larcenj. 
(Id.) 

89.  Larceny  and  Obtaining  Money  by  False  Pretenses  Distin- 
guished.— In  larcenj  there  is  no  parting  with  the  title  to  the  thing 
taken,  nor  intent  to  part  with  it,  while  in  false  pretenses  the  person 
defrauded  intends  that  title  shall  be  divested,  but  his  consent  is 
obtained  by  fraud.     (People  t.  Bial,  713.) 
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40.  Confidence    Game—Fake    Races — Obtaininq    Monet    to    Bbt. — 

Where  confidence  men  fit  up  a  fake  pool  room  and  there  accept 
money,  a  draft  and  a  certificate  of  deposit  from  a  victim,  he  in- 
tending that  it  shall  be  bet  on  races,  and  thej  intending  to  deprive 
him  of  it,  without  making  any  bona  fide  bets,  the  offense  is  larcenj* 
rather  than  obtaining  money  under  false  pretenses.     (Id.) 

41.  Intent    op    Owneb    of    Property — EvroENCE. — The    writing    con- 

tained in  and  the  indorsements  made  upon  the  draft  and  certificate 
of  deposit  do  not  constitute  the  only  evidence  from  which  the  intent 
of   the   owner   should  be   ascertained.     (Id.) 

42.  Appropriation  of  Monet  to  Some  Use. — ^Whether  Necessary  to 

Completion  of  Crime. — In  establishing  the  commission  of  the 
crime,  it  is  not  necessary  that  it  should  be  shown  'that  the  property 
taken  was  applied  to  some  use  by  the  defendant  or  his  confederates. 
When  possession  of  the  property  was  obtained  through  the  fraud- 
ulent means  employed  and  with  intent  to  deprive  the  owner  thereof, 
the  crime  was  complete;  and  the  fact  that  the  complaining  witness 
stopped  payment  on  the  certificate  of  deposit  after  delivery,  did  not 
make  the  act  of  obtaining  possession  thereof  any  the  less  criminal 

(la.) 

43.  Corroborative  Proof — Necessitt. — The   prosecution  for   such   of- 

fense being  one  for  larceny,  it  is  not  necessary  that  corroborative 
proof  of  the  kind  indicated  by  the  provisions  of  section  1110  of  the 
Penal  Code  should  be  furnished.     (Id.) 

44.  Other  Similar  Offenses — Admissibilitt  of  Evidence. — In  such 

prosecution  evidence  which  tends  to  show  that  the  defendant  haa, 
at  prior  times,  engaged  in  practices  similar  to  the  offense  complained 
of,  is  properly  admitted.     (Id.) 

45.  Secondart  Evidence — Parol  to  Show  Contents  of  Draft  ani> 
Certificate  of  Deposit. — On  the  trial  for  such  offense  the  prosecu- 
tion need  not  demand  of  the  defendant  the  production  of  the  draft 
and  certificate  of  deposit  before  offering  parol  evidence  of  their 
contents.     (Id.) 

46.  Demand  of  Dependant  to  Produce  Documents — E!rror  Invited. — 

If  the  defendant  objects  to  such  testimony  as  secondary  and  in- 
competent, and  thereby  prompts  the  district  attorney  to  demand 
that  the  defendant  produce  the  documents,  the  defendant  is  not 
in  a  position  to  claim  prejudice  on  account  of  such  demand.     (Id.) 

47.  Scope  of  Evidence — Whether  Circumscribed  bt  Opening  State- 
ment.— The  limit  of  evidence  material  to  sustain  the  charge  was 
not  circumscribed  by  the  opening  statement  of  the  district  attorney, 
especially  where  the  defendant  could  not  have  been  misled  to  his 
prejudice  as  to  the  scope  of  the  evidence  designed  to  be  produced 
against  him.     (Id.) 
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48.  HoMiciDB — Shootino  Police  Oiticeb  by  Person  Under,  Arrest. — 
Where  a  special  policeman  in  plain  clothes  arrests  a  man  on  sus- 
picion, without  force  or  show  of  force,  and  without  revealing  his 
identity  as  a  peace  officer,  and  the  prisoner,  while  walking  with 
the  officer  to  the  jail,  suddenly  turns  into  an  alley  and  shoots  the 
officer,  the  killing  is  not  justified  nor  reduced  from  murder  to  man- 
slaughter.    (People  V.  Bradley,  44.) 

49.  Evidence  —  Statement  of  Eye  Witness  —  Transcript  of  Re- 
porter's Notes. — If  it  is  expressly  stipulated  at  the  trial  for  such 
homicide  that  the  transcription  of  the  shorthand  notes  of  a  state- 
ment, made  to  the  district  attorney  in  the  presence  of  the  defendant 
by  an  eye  witness  to  the  killing,  may  be  read  in  evidence  in  lieu 
of  the  reporter  testifying  from  his  notes  aa  to  the  interview,  a  mo- 
tion thereafter  to  strike  out  the  same  as  hearsay  is  properly  denied. 
(M.) 

60.  Motion  to  Strike  Out  Evidence — Necessity  of  Previous  Objec- 
tion.— A  motion  to  strike  out  evidence  must  be  based  upon  an  objec- 
tion previously  stated,  if  opportunity  to  object  presented  itself. 
(Id.) 

51.  Evidence — Accusatory  Statements  Made  in  Presence  of  Ac- 
cused.— In  a  prosecution  for  homicide  accusatory  statements,  made 
in  the  presence  and  hearing  of  the  defendant  by  a  person  not  called 
as  a  witness,  are  admissible  in  evidence  for  the  single  purpose  of 
showing  that  the  defendant's  conduct  in  response  to  the  accusation 
was  not  that  of  an  innocent  man,  or  that  his  statements  in  reply 
implicated  him  in  the  commission  of  the  crime  charged  against  him. 
(Id.) 
•  52.  Homicide — Defense  of  Alibi — Sufficiency  of  Evidence. — In  this 
prosecution  for  homicide  the  evidence  sustains  the  finding  against 
the  defendant  on  his  claim  of  alibi  and  justifies  the  jury  in  con- 
cluding him  to  be  the  identical  person  who  did  the  killing.  (People 
V.  Kawasaki,  92.) 

•53  Alibi — Refusal  of  Instructions  Regarding. — The  refusal  to  give 
an  instruction  requested  by  the  defendant  on  the  question  of  aUhi 
is  proper,  when  full  and  correct  instructions  have  been  given  on  the 
subject,  and  the  one  refused  adds  nothing  to  one  which  has  been 
given  at  the  defendant's  request,  and  the  court  tells  the  jury  over 
and  over  again  that  if  they  have  a  reasonable  doubt  of  the  defend- 
ant's guilt  they  must  acquit  him,  and  that  the  law  deems  it  better 
that  many  guilty  persons  should  escape  rather  than  one  innocent 
person  be  punished.     (Id.) 

54.  Identity  of  Accusfj) — Instructions  Cautioning  Jury. — An  in- 
struction to  "view  with  care  most  earnestly  the  testimony  of  those 
who  testify  to  defendant's  identity,"  is  open  to  the  objection  that 
it  13  argumentative  in  form  and  directs  special  attention  to  one 
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particular  feature  of  the  testimony,  thereby  eonyeyln|^  the  implies- 
tion   that   the   judge   is    distrustful   of   it.     (Id.) 

55.  Evidence  as  to  Whereabouts  of  Accused  at  Time  of  Cbime. — 
If  a  witness  testifies  that  he  was  at  a  theater  with  tiie  defendant 
on  the  night  of  the  homicide,  it  is  proper  to  exclude  questions  as  to 
when  he  heard  of  the  crime,  if  counsel  does  not  state  that  the  pur- 
pose of  the  testimony  is  to  show  that  the  homicide  was  committed 
while  the  witness  and  the  defendant  were  at  the  theater,  and  that 
they  first  learned  of  its  commission  on  their  return  therefrom.     (Id.) 

66.  Examination  of  Witness — Counsel  Taken  bt  Subfbise. — ^Where 
counsel  for  the  defendant  is  taken  by  surprise  in  questioning  a  wit- 
nesSy  but  does  not  take  advantage  of  permission  given  by  the  court 
to  examine  the  witness  as  to  different  statements  made  before  the 
trial,  and  turns  the  witness  over  to  the  prosecution  for  cross-exam- 
ination, and  the  prosecution,  without  objection,  examines  the  witness 
as  to  such  statements,  counsel  for  the  defendant  cannot,  on  redirect 
examination,  go  into  the  matter,  nor  can  he  have  the  answers  of  the 
witness  on  cross-examination  stricken  out.     (Id.) 

67.  Unsatisfactoey    Testimony  —  SuRPaiSE  —  Bight   to   Show   Con- 

trary Statements  Elsewhere. — The  mere  failure  of  witnesses  to 
give  favorable  testimony  for  the  party  producing  them  does  not  en- 
title him  to  prove  that  they  have  made  contrary  statements  else- 
where.    (Id.) 

68.  Hefusal  of  New  Trial — ^Newly  Discovered  Evidence — Presump- 

tion ON  Appeal. — Applications  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  are  addressed  to  the  discretion  of  the  court 
below,  and  the  presumption  is  that  the  discretion  was  properly  exer- 
cised, where  affidavits  in  the  record  are  conflicting.     (Id.) 

59.  Preliminary  Examination — Right  to  Counsel. — It  is  unnecessary 

for  the  magistrate  at  a  preliminary  examination  to  go  through  the 
formality  of  advising  the  accused  of  his  right  to  counsel,  when  he 
has  already  employed  an  attorney  who  is  present  when  the  case  is 
called.     (People  v.  Stein,  108.) 

60.  Reading  of  Complaint  to  Accused— Whether  may  be  Omitted. — 

An  information  will  not  be  set  aside  because  the  complaint  was  not 
read  to  the  accused  at  the  preliminary  examination,  where  his  at- 
torney, who  was  present  with  him,  waived  the  reading  and  announced 
a  readiness  to  proceed  with  the  examination.     (Id.) 

61.  Informing   Accused  of  Charge   Against   Him — ^Whether   Com- 

plaint must  be  Actually  Read. — The  sta4;ute  does  not  in  terms 
declare  that  the  complaint  shall  be  read  to  the  accused  at  the  pre- 
liminary examination,  but  that  the  magistrate  must  inform  him  of 
the    charge.     (Id.) 

62.  Homicide — Shooting  into    Crowd — Malice    Implied. — ^Where    one 

deliberately  aad  unnecessarily  shoots  into  a  crowd  of  people,  with 
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an  utter  disregard  of  consequences,  whereby  human  life  is  destroyed, 
malice  is  implied  and  the  crime  is  murder,  although  he  has  no  malice 
against  any  particular  person  in  the  crowd.     (Id.) 

63.  Partial  Insanity — Responsibility  of  Acxjused — Instructions. — 

It  is  not  error  to  instruct  the  jury  in  a  homicide  ease  that,  although 
the  defendant,  at  the  time  he  committed  the  act,  was  laboring  under 
partial  insanity,  "if  he  still  understood  the  nature  and  character  of 
his  act  and  its  consequences,  and  had  a  knowledge  that  it  was  wrong 
•  and  criminal,  and  he  had  mental  power  at  the  time  sufficient  to 
apply  that  knowledge,  and  to  know  if  he  committed  the  act  he  would 
be  doing  wrong,  and  receive  punishment,  and  that  he  possessed  a 
will  sufficient  to  restrain  the  impulse  he  may  have  had  to  kill,  arising 
from  his  diseased  mind,  then  such  partial  insanity  will  not  exempt 
him  from  responsibility,  under  the  law,  for  such  act,  and  you  should 
find  him  guilty,  in  the  degree  shown  by  the  evidence,"  provided  the 
jury  were  convinced  by  the  evidence  beyond  a  reasonable  doubt  that 
the  killing  of  the  deceased  by  th6  defendant  was  without  legal  justifi- 
cation or  legal  excuse.     (Id.) 

64.  Voluntary  Intoxication — Responsibiuty  of  Accused — Instruc- 

tions.— Where  the  defense  in  a  homicide  case  is  insanity,  partly 
superinduced  by  intoxicating  liquors,  and  the  prosecution  claims  that 
the  accused  was  not  insane  but  merely  in  a  state  of  voluntary  intoxi- 
cation at  the  time  of  the  offense,  and  considerable  testimony  is  ad- 
dressed to  this  feature  of  the  case,  it  is  proper  to  instruct  the  jury 
that  "no  act  committed  by  a  person  in  a  state  of  voluntary  intoxica- 
tion is  less  criminal  by  reason  of  his  having  been  in  such  condition, 
but  that  where  the  actual  existence  of  any  particular  purpose,  motive 
or  intent  is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  evidence  of  the  intoxicated  condition  of  the 
accused  at  the  time  of  the  committing  the  act  is  admissible  and  may 
be  considered  by  the  jury  in  determining  the  purpose,  motive  or  in- 
tent with  which  he  committed  such  act."     (Id.) 

65.  Defense  of  Insanity — Instruction  Cautioning  Jury. — An  in- 
struction in  which  the  court  cautions  the  jury  to  examine  with  care 
the  defense  of  insanity  interposed  by  the  defendant  "lest  an  ingeni- 
ous counterfeit  of  the  malady  furnish  protection  to  the  guilty," 
while  open  to  criticism,  is  not  ground  for  reversal.     (Id.) 

66.  Instructions  —  General  Objection  —  Review  on  Appeal. — Where 

error  is  claimed  in  rulings  of  the  trial  court  on  instructions,  it  is 
the  duty  of  the  party  complaining  on  appeal  to  point  out  the  error, 
otherwise  it  will  not  be  reviewed,  as  it  is  not  incumbent  on  a  re- 
viewing court  to  search  through  the  record  for  the  purpose  of  dis- 
covering for  itself  wherein  the  action  of  the  trial  court  in  the 
respect  complained  of  involves  error  prejudicial  to  the  defendant. 
(Id.) 

28  Oal.  App.— 58 
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67.  Argument  of  District   Attorney  —  Whether   Objectionabu. — 

Where  the  evidence  in  a  homicide  case  shows  that  the  defendant, 
while  intoxicated,  deliberately  and  without  provocation,  shot  into  a 
crowd,  the  district  attorney  is  justified  in  stating  in  his  argument  to 
the  jury  that  if  there  ever  was  a  case  in  his  experience  wherein 
there  was  disclosed  an  "abandoned  and  malignant  heart,"  it  is  the 
case  of  this  defendant.     (Id.) 

68.  Miscx)NDucT  IN   Argument  —  Objection  —  Review   on    Appeau — 

Objectionable  remarks  by  the  district  attorney  in  a  criminal  ease 
will  not  be  reviewed  or  considered  on  appeal,  unless  they  have  been 
objected  to  at  the  time  they  were  made,  so  that  the  trial  court  might 
have  been  accorded  an  opportunity  to  counteract  their  effect  upon  the 
jury.     (Id.) 

69.  Verdict — Deltvert  of  Form  to  Jury  Fixing  Place  of  Imprison- 

ment.— The  delivery  by  the  court  to  the  jury  in  a  homicide  case  of  a 
form  of  verdict  designating  the  place  of  imprisonment  in  ease  the 
defendant  is  found  guilty,  while  improper,  is  not  prejudicial  as 
being  suggestive.     (Id.) 

70.  New  Trial  on  the  Ground  of  Newly  Discovered  Evidengs. — 
Newly  discovered  evidence  whose  only  tendency  is  to  contradict  and 
impeach  the  testimony  of  a  witness  for  the  prosecution  neither 
warrants  nor  requires  the  granting  of  a  new  trial.  (People  v.  Ong 
Git,  148.) 

71.  Criminal  Trial  —  Grounds  for  Exclusion  of  Person  Fnou 
Courtroom. — The  fact  that  a  person  has  been  guilty  of  miscon- 
duct at  the  preliminary  examination  of  one  accused  of  murder, 
in  coaching  and  signaling  witnesses  for  the  prosecution,  is  not 
a  valid  ground  for  his  exclusion  from  the  courtroom  at  the  trial 
of  the  accused  in  the  superior  court;  if  counsel  for  the  defendant 
claims  that  such  person  has  coached  witnesses  for  the  prosecution, 
and  that  his  presence  at  the  trial  will  intimidate  witnesses  for  the 
defense,  then  counsel  should  develop  these  facts  by  cross-examin- 
ation or  independent  proof,  and  not  rely  on  mere  assertions, 
otherwise  the  court  does  not  abuse  its  discretion  in  refusing  to 
exclude  such  person  from  the  trial.     (Id.) 

72.  Exclusion  of  Witness — Reasons  for  Rule. — ^The  purpose  of 
the  rule  permitting  the  exclusion  of  witnesses  from  the  courtroom 
upon  the  request  of  either  party  is  to  prevent  them  from  hearing 
the  testimony  of  a  witness  under  examination.  Strictly  construed, 
the  rule  applies  only  to  a  witness  of  the  party  adverse  to  the 
party  making  the  request;  liberally  construed,  it  applies  to  a 
witness  who,  in  good  faith,  has  been  subpoenaed  to  testify  for 
either  party  to  the  action.     (Id.) 

73.  Exclusion  of  Witness — Discretion  of  Court. — The  exclusion 
of  a  witness  is  not  a  matter  of  absolute  right  in  every  case.    A 
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request  therefor  is  addressed  to  the  discretion  of  the  trial  judge, 
ihe  exercise  of  which  must  be  controlled  largely  hj  the  circum- 
stances of  the  individual  case;  and  the  court  does  not  abuse  its 
discretion  in  refusing  to  exclude  a  person  who  appears  to  have 
been  subpoenaed  by  the  defense  to  lay  a  foundation  for  his  ex- 
clusion.    (Id.) 

74.  Inteepreteb — Competency — How  Questioned  and  Determined. — 
Where  the  competency  of  a  Chinese  interpreter  and  the  accuracy  of 
hi6  interpretation  of  testimony  at  th0  preliminary  examination  are 
questioned  at  the  trial  of  the  accused,  testimony,  by  cross- 
examination  or  otherwise,  may  be  elicited  to  show  his  lack  of 
ability  or  accuracy  in  translation,  but  the  court  may  properly 
refuse  the  request  of  the  accused  that  the  interpreter  hold  a  con- 
versation in  the  Chinese  language  with  Chinese  witnesses  in  the 
presence  of  the  jury  to  determine  his  qualifications.     (Id.) 

75.  Witness — Impeachment  by  Transcript  of  Evidence  at  Inquest — 

Interpreter. — The  court  may  properly  refuse  to  permit  the  accused 
to  show,  by  a  traneci'ipt  of  the  testimony  taken  at  the  coroner's  in- 
quest, that  two  of  the  witnesses  for  the  prosecution  there  made 
statements  irreconcilable  with  their  testimony  at  the  trial,  when 
the  testimony  at  the  inquest  was  given  through  an  interpreter, 
and  he  is  not  produced  to  prove  the  correctness  of  the  transcript. 
(Id.) 

76.  Homicide — Degree   of   Offense — ^Instructions. — ^Where    the    only 

defense  interposed  in  a  homicide  case  is  that  the  defendant  id 
not  the  person  who  fired  the  fatal  shots,  and  the  evidence  is  such 
as  to  compel  the  jury  either  to  find  the  defendant  guilty  of  an 
offense  greater  than  manslaughter  or  acquit  Mm,  the  court  is  not 
required  to  instruct  on  the  subject  of  manslaughter.     (Id.) 

77.  Instructions  —  Refusal  Because  Covered  by  Charge  of 
Court. —  The  refusal  of  instructions  requested  by  the  defendant  is 
proper  where  they  are  covered  by  the  charge  of  the  court.     (Id.) 

78.  Homicide — Proof   of   Corpus   Deucti. — The   evidence    shows   that 

the  deceased  in  this  case  was  killed  by  a  gunshot  wound  inflicted 
by  the  defendant;  an  autopsy  upon  the  body  was  not  necessary 
to  the  establishment  of  the  corpus  delicti,     (Id.) 

79.  Remarks  of  Counsel — Admonition  to  Jury. — Where  the  trial 
court  admonishes  the  jury  to  pay  no  heed  to  remarks  of  the  dis- 
trict attorney,  it  will  be  presumed  on  appeal  that  the  admonition 
was  observed.     (Id.) 

80.  Misconduct  of  Counsel — Time  for  Admonition. — Ordinarily  it 
is  better  practice  to  correct  an  abuse  occurring  in  argument  to  the 
jury  at  the  moment  of  its  occurrence,  but  it  was  not  prejudicial 
error  in  this  prosecution  for  homicide  for  the  court  to  refuse  to 
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entertain  further  exceptions  while  the  argument  of  the  district 
attorney  was  in  progrees,  and  direct  counsel  for  the  defendant  to 
note  and  assign  as  misconduct  any  remark  which  they  deemed 
objectionable  and  prejudicial  at  the  close  of  the  argument;  coun- 
sel complying  with  the  ruling^  and  the  court  then  admonishing 
the  jury  at  the  close  of  the  argument  that  'Hhe  arguments  of 
counsel  are  of  value  to  you  in  your  deliberations  only  in  so  far 
as  they  are  based  upon  the  testimony  that  has  been  given  to  you 
by  the  witnesses  upon  the  stand.  Any  outside  matters  that  may 
have  been  brought  into  the  case  by  counsel  or  any  of  them  have 
no  bearing,  and  should  have  no  weight  with  you."     (Id.) 

81.  Homicide — Evidence  as  to  Identity  of  Accused— Photographs. 
— ^Where  the  defense  in  cross-examination  of  a  witness  for  the 
people  in  a  homicide  case  endeavors  to  show  that  shortly  after 
the  commission  of  the  crime  the  witness  was  uncertain  in  his 
identification  of  the  accused,  he  may  testify  on  redirect  examina- 
tion that  a  short  time  after  the  offense  was  committed  he  was 
ahown  a  photx>graph  of  a  group  of  Chinamen  and  therein  recog- 
nised and  identified  the  accused.     (Id.) 

82.  Homicide — Sufficiency  of  Evidence. — In  this  prosecution  for 
homicide  the  evidence  is  sufficient  to  sustain  the  conviction  of  man- 
slaughter, both  as  showing  that  a  crime  was  committed  and  that 
the  defendant  was  the  perpetrator  thereof.     (People  v.  Cramley,  340.) 

83.  Reasonable   Doubt — Sufficiency   of   Instructions. — An   instruc- 

tion that  ''if,  by  the  evidence  adduced  in  a  criminal  action,  there 
is  raised  in  the  minds  of  the  jury,  upon  any  hypothesis  reasonably 
consistent  with  the  evidence,  a  reasonable  doubt  as  to  any  ftict 
necessary  to  a  conviction,  that  doubt  must  be  resolved  in  favor  of 
the  defendant,"  is  not  erroneous  in  failing  to  set  out  or  specify  what 
facts  are  necessary  to  warrant  a  conviction,  when  the  charge  as  con- 
tained in  the  information  is  read  to  the  jury  in  other  instructions 
given  by  the  court,  and  the  jury  is  told  that  every  material  allegation 
contained  in  the  information  is  required  to  be  established  by  proof 
beyond  a  reasonable  doubt,  before  a  verdict  of  guilty  can  be  ren- 
dered. (Id.) 
81.  Presumption  of  Innocence — ^Refusal  of  Instructions. — The  re- 
fusal of  the  court  to  instruct  the  jury  that  "the  presumption  of 
innocence  is  one  to  which  the  law  is  partial,"  and  "that  where  con- 
flicting presumptions  supervene,  the  presumption  of  innocence  must 
be  deemed  superior,"  is  not  error,  if  the  jury  is  further  instructed 
that  the  presumption  of  innocence  must  be  overcome  by  the  prose- 
cution to  the  extent  that  all  material  facts  should  be  established 
to  the  satisfaction  of  the  jury  and  beyond  a  reasonable  doubt,  and 
the  evidence  discloses  no  situation  where  there  arises  a  conflict  of 
presumptions.     (Id.) 
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85.  Instructions  to  Jury — Use  of  Different  Language  by  Court. — 

The  fact  that  the  court  may  employ  different  language  in  its  in- 
structions from  that  which  the  defendant  may  desire  shall  be  used 
in  presenting  the  same  matter  to  the  jury,  is  not  good  ground*  for 
objections.     (Id.) 

86.  Manslaughter — Propriety  of  Instruction  Defining. — ^Where  the 
accused  in  a  homicide  case  pleads  not  guilty  and  seeks  to  show  from 
the  eircumetances  surrounding  the  death  that  the  deceased  destroyed 
himself,  the  court  may,  of  its  own  motion,  properly  read  to  the 
jury  instructions  defining  the  crime  of  manslaughter;  and  the  de- 
fendant cannot  complain  of  a  verdict  of  manslaughter,  which  is  more 
favorable  to  him  than  one  whidi  the  jury  might  well  have  returned 
tinder  the  evidence.     (Id.) 

87.  MoTivs  FOR  Homicide — Instructions  Where  Evidence  Direct. — 
Where  much  of  the  evidence  in  a  homicide  case  is  direct  and  not  by 
way  of  circumstance,  it  would  not  be  proper  to  tell  the  jury  that, 
under  the  evidence,  proof  of  express  motive  is  controlling.     (Id.) 

88.  Cross-examination  of  Witness — Striking  Out  Answer — Harm- 
less Error. — The  accused  cannot  predicate  prejudicial  error  upon 
the  ruling  of  the  court  in  striking  out  an  answer  to  a  question  on 
eross-ezamination,  if  the  witness  is  afterward  allowed  to  answer  in 
regard  to  the  subject  of  inquiry  and  thereby  give  the  defendant 
the  benefit  of  such  testimony.     (Id.) 

89.  Misconduct    of  Counsel— Absence    of    Objection— Review    on 

Appeal. — An  alleged  improper  statement  by  the  district  attorney 
in  a  homicide  trial  cannot  be  complained  of  on  appeal,  if  the  de- 
fendant neither  objected  to  the  statement  nor  asked  the  court  to 
strike  it  from  the  record.     (Id.) 

90.  Improper  Question  to  Witness — Reprimanding  Attorney. — It  is 
improper  in  a  homicide  case  for  counsel  for  the  defendant  to  ask 
the  wife  of  the  deceased  on  cross-examination  if  she  was  arrested 
about  three  weeks  before  for  shoplifting,  and  the  court  properly 
reprimands  him  for  asking  it.     (Id.) 

91.  Misconduct  of  Court — Comment  on  Attorney's  Intelligence. — 

A  statement  by  the  court  to  counsel  for  the  defendant,  "I  am  going 
to  rule  in  your  favor  if  you  hav^  sense  enough  to  keep  quiet,"  is 
not  prejudici&l  error.  The  matter  of  the  interchange  of  courtesies 
between  the  judge  on  the  bench  and  counsel  at  the  bar  has  been 
said  never  to  come  within  purview  of  a  proper  subject  for  review, 
unless  it  appears  reasonably  that  the  jury  has  been  affected  in  a 
way  prejudicial  to  the  rights  of  the  defendant.     (Id.) 

92.  Yixw  of  Premises — Evidence  of  Changs  in  Condition. — After  the 
jury  in  a  homicide  case,  pursuant  to  a  request  joined  in  by  the 
defeiidanti  has  viewed  the  premises  where  the  crime  was  committed, 
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the  prosecution  may  be  allowed  to  account  for  any  change  in  their 
condition,  between  their  state  as  shown  by  the  evidence  and  their 
appearance  at  the  time  the  jury  inspected  them.     (Id.) 

93.  Dying  Declaration — Instruction  Giving  Jury  Liberty  to  Dis- 
regard.— An  instruction  in  a  homicide  case,  upon  the  subject  of 
dying  declarations:  ''Whether  the  declaration  was  in  fact  made 
tinder  a  sense  of  impending  death  is  a  question  of  fact  which  most 
materially  affects  the  question  of  its  credibility,  and  the  deter- 
mination of  the  court  thereon  is  not  conclusive  upon  the  jury.  They 
have  the  right,  in  considering  whether  they  shall  accept  the 
declaration  as  a  correct  statement,  to  determine  for  themselves 
whether  the  declarant  was  in  extremis,  and  fully  convinced  of  that 
fact  when  making  the  declaration,  and  are  at  liberty  to  disregard  it 
if  not  satisfied  that  it  was  made  under  a  sense  of  impending  death" 
— while  it  correctly  commits  to  the  jury  the  final  determination  as 
to  whether  the  declaration  was  made  while  the  declarant  was  in 
extremis,  and  was  conscious  of  the  fact  of  his  condition,  leaves  the 
jury  "at  liberty"  to  regard  or  disregard  the  declaration,  although 
it  has  not  been  proved  to  their  satisfaction  that  it  was  made  under 
a  sense  of  impending  death.     (People  v.  Profumo,  376.) 

94.  Instruction  as  to  Dying  Declarations— Waiver  by  Failure  to 
Bequest  More  Specific  Charge. — This  error  in  such  instruction  is 
not  waived  by  the  failure  of  the  defendant  to  request  a  more  specific 
instruction  upon  the  subject  of  dying  declarations.  Where  a  gen- 
eral instruction  is  given  by  the  court  which  is  correct  as  far  as  it 
goes,  but  is  merely  deficient  by  reason  of  its  generality,  the  defend- 
ant is  bound  to  request  that  the  charge  be  made  more  specific,  and 
in  the  absence  of  such  request  is  held  to  have  waived  his  objection 
to  the  instruction;  but  to  hold  that  an  error  of  an  instruction,  which 
merely  informs  the  jury  that  they  are  at  liberty  not  to  do  that  which 
under  given  conditions  they  are  bound  not  to  do,  must  be  corrected 
by  the  defendant  at  the  moment  of  its  commission,  under  penalty 
of  waiving  his  right  to  object  to  it  upon  appeal,  would  be  to  carry 
the  rule  of  waiver  entirely  too  far.     (Id.) 

95.  Error  in  Instruction  as  to  Dying  Declaration— When  Harm- 
less.— The  misdirection  to  the  jury  in  such  instruction  is  not  such 
prejudicial  error  as  to  have  resulted  in  a  miscarriage  of  justice 
and  require  a  reversal,  where  the  appellate  court,  pursuant  to  its 
duty  under  section  4%  of  article  VI  of  the  constitution,  makes  an 
examination  of  the  entire  cause,  including  the  evidence,  to  deter- 
mine whether  the  error  waa  prejudicial,  and  finds  that  undisputed 
evidence  shows  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  the  alleged  dying  declaration  of  the  decedent  was  in  fact  so, 
and  was  made  under  a  sense  of  impending  death,  and  that  the 
jury  must  have  so  found  from  the  affirmative  and  unquestioned 
proofs  before  them.     (Id.) 
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96.  Dyino  Declaration — ^What  Constitutes — Admissibility  in   Evi- 

dence.— A  dying  declaration  is  admissible  in  evidence  only  when,  in 
tlie  first  instance,  the  court  is  reasonably  satisfied  by  evidence  aliunde 
that  it  was  made  under  a  sense  of  impending  death;  and,  having 
been  so  admitted  by  the  court,  is  competent  evidence  to  be  consid- 
ered by  the  jury  only  when  they  shall  also  have  first  satisfied  them- 
selves beyond  a  reasonable  doubt  that  it  was  made  by  the  declarant 
as  a  dying  person  and  under  a  sense  of  impending  death.     (Id.) 

97.  Manslaughter — Refusal  of  Instructions  Defining. — The  failure 

of  the  court  in  a  homicide  case  to  instruct  the  jury  on  the  subject 
of  manslaughter  is  not  reversible  error,  when  the  elements  of  man- 
slaughter are  not  reasonably  deducible  from  the  evidence.     (Id.)" 

98.  Confession  Obtained  by  Pouce  Officers— When  not  Volun- 
tary.— Where  police  officers  procure  a  confession  from  a  China- 
man by  persistent  questioning  when  he  is  apparently  frightened 
and  unwilling  to  answer  after  having  been  arrested  for  murder, 
there  being  present  with  him  no  interpreter  or  any  person  of  his 
own  nationality  through  whom  he  may  clearly  make  known  his 
disinclination  to  speak,  or  express  understand ingly  any  explana- 
tions which  he  may  desire  to  give,  the  confession  is  involuntary, 
though  no  physical  force  is  used  and  no  threats  or  promises  are 
made.     (People  v.  Quan  Gim  Gow,  507.) 

99.  Participation  of  Police  Officers  in  Procuring  Confession  as 

Showing  Its  Involuntary  Character. — The  fact  that  the  ques- 
tioning was  done  by  police  officers  presents  an  important  item  for 
conaideration  in  determining  whether  the  admissions  extracted 
were  of  a  voluntary  character.     (Id.) 

100.  Error  in  Admitting  Confession  in  Evidence— When  Prejudi- 
cial.— The  admission  of  such  confession  in  evidence  in  a  prosecu- 
tion for  murder  to  prove  that  the  defendant,  who  made  it,  fired 
the  fatal  shot,  is  reversible  error  where  the  case  as  presented  to  the 
jury,  without  the  confession,  is  such  as  might  leave  the  jury  in 
doubt  as  to  whether  the  defendant  committed  the  crime.     (Id.) 

101.  Homicide  —  Aj)missibility  in  Evidence  of  Pieces  of  Buggt 
Shaft. — In  a  prosecution  for  murder,  where  the  evidence  is  purely 
circumstantial,  pieces  of  a  buggy  shaft,  found  on  the  premises 
where  the  crime  was  committed,  are  admissible  in  evidence,  there 
being  evidence  tending  to  show  that  the  fatal  blow  received  by  the 
deceased  was  administered  by  the  use  of  the  shaft  (People  v. 
Wilson,  513.) 

102.  Foreman  of  Coroner's  Jury  as  Witness — Cross-examination — 
Introduction  of  Coroner's  Verdict. — In  such  prosecution  it  is 
proper,  on  the  cross-examination  of  tlie  prosecuting  witness,  who  was 
foreman  of  the  eoroner's  jury,  to  refuse  to  admit  in  evidence  the 
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verdict  of  such  jury  certifying  that  they  did  not  know  who  killed 
tho  deceased.     (Id.) 

103.  Evidence  op  Prior  Acts  of  Violence — Refusal  to  Strike  Out — 
Nonprejudicial  Error. — When  in  such  prosecution  evidence  is  ad- 
mitted of  violence  suffered  by  the  deceased  on  a  certain  occasion, 
but  the  d^endant  is  not  shown  to  have  been  connected  therewith, 
it  is  error  to  refuse  to  strike  out  such  evidence;  but  the  error  is 
not  to  be  regarded  as  prejudicial  on  appeal,  when  the  record  con- 
tains other  evidence  of  actual  violence  on  other  occasions  on  the 
part  of  the  defendant  toward  the  deceased.     (Id.) 

104.  Evidence— Previous  Hostiuty  and  Violence— Remoteness  in 
Time. — Testimony  in  a  homicide  case  that  the  defendant  has  at 
different  times  within  a  year  or  two  before  the  death  of  the  deced- 
ent quarreled  with  and  expressed  hostility  toward  the  deceased  is 
admissible  as  tending  in  some  degree  to  show  malice  and  motive 
with  reference  to  the  offense  charged.  The  objection  as  to  the  re- 
moteness of  the  occurrences  goes  to  the  weight  rather  than  to  the 
admissibility  of  the  evidence.     (Id.) 

105.  Threats  against  and  Assaults  upon  Deceased — Evidengb — 
Instructions. — An  instruction  that  "evidence  has  been  introduced 
as  to  altercations  with,  threats  against  and  assaults  upon  the  de- 
ceased by  the  defendant.  This  evidence  has  been  admitted  for 
the  sole  purpose  of  showing  the  relations  existing  between  the  de- 
ceased and  the  defendant,  and  for  the  purpose  of  showing  motive, 
if  any;  and  may  be  considered  by  you  as  a  circumstance  in  con- 
nection with  the  other  facts  and  circumstances  in  the  ease  in 
determining  whether  or  not  the  defendant  is  guilty  of  the  crime 
charged,'' — is  not  objectionable,  ^although  it  might  have  been 
phrased  more  carefully),  as  telling  the  jury  that  those  altercations, 
assaults,  and  threats  actually  occurred.     (Id.) 

106.  Circumstantial  Evidence — Suffiency  to  Sustain  Conviction 
— Argumentative  Instructions. — An  instruction  in  a  homicide 
ease,  where  the  evidence  is  purely  circumstantial,  that  "counsel  for 
defendant  has  referred  to  a  numbcfr  of  cases  wherein  convictions 
have  been  sought  and  had  upon  strong  circumstances  of  guilt 
proved  against  the  accused  in  those  cases,  and  afterward  it  has 
transpired  that  the  accused  was  innocent,  notwithstanding  the 
strong  circumstances  shown  against  him.  These  cases  are  extreme 
cases,  and  probably  do  not  occur  but  seldom  in  cases  decided  upon 
circumstantial  evidence.  Reference  to  such  oases  is  proper  in  order 
to  make  the  jury  careful  in  arriving  at  the  proper  conclusion  from 
such  evidence;  but  the  plain,  practical  rules  of  evidence  which 
have  been  established  for  ages  ought  not  to  be  shaken  because  of 
the  reference  to  extreme  cases  by  counsel  wherein  improper  eonvie- 
tions  have  been  had — and  if  much  search  be  made,  it  would  be 
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found  that  probably  a  greater  number  of  cases  might  be  cited 
wherein  improper  convictions  have  been  had  from  direct  and  posi- 
tive evidence  through  inattention  or  perjury  of  witnesses.  All 
human  testimony  is  fallible.  But  jurors  in  their  decision  must 
take  and  consider  circumstances  and  if  sufficient  act  upon  them, 
although  the  main  fact  is  proved  by  no  eye-witness,*'  is  argumen- 
tative and  should  not  be  given.     (Id) 

107.  Pboof  of  Motive— Instruction  Similab  to  One  Requested  by 
Defendant. — ^Where  the  defendant  in  a  homicide  case  has  requested 
an  instruction  that  "it  is  not  indispensable  to  a  conviction  of  the 
defendant  that  a  motive  be  shown  for  his  commission  of  the  crime/' 
he  cannot  complain  of  an  instruction  given  by  the  court  that  ''in 
criminal  cases  the  proof  of  the  moving  cause  is  permissible  and 
oftentimes  valuable,  but  is  never  essential."  The  defendant  can- 
not complain  of  instructions  which  are  in  substance  the  same  as 
those  requested  by  him.     (Id.) 

108.  Evidence  of  Good  Character  of  Defendant — Refusal  of  In- 
structions Concerning. — Where  the  defendant  in  a  homicide  case 
has  introduced  in  evidence  the  testimony  of  several  witnesses  who 
have  been  acquainted  with  him  for  many  years,  showing  his  good 
reputation  "for  peace  and  quietude  and  truth  and  veracity"  in 
the  conununities  where  he  has  lived,  and  has  requested  the  court  to 
give  the  jury  certain  instructions  pertinent  to  this  evidence,  the 
refusal  of  the  court  to  give  such  instructions  must,  under  the  cir- 
cumstances of  this  case,  be  regarded  as  prejudicial  error  resulting 
in  a  miscarriage  of  justice  and  calling  for  a  reversal  of  the  judg- 
ment of  conviction.     (Id.) 

109.  Effect  of  Proof  of  Good  Character— Necessity  of  Jury  Giv- 
INQ  It  Consideration. — Proof  of  good  character  comes  in  aid  of 
the  general  presumption  of  innocence,  and  is  no  more  to  be  laid 
out  of  view  by  the  jury  in  their  deliberations  than  is  the  original 
presumption  itself;  it  is  itself  a  fact  in  the  case.     (Id.) 

110.  Appeal— "Miscarriage  of  Justice" — Meaning  of  Phrase.— 
The  phrase  "miscarriage  of  justice,"  within  the  meaning  of  sec- 
tion 4^  of  article  YI  of  the  constitution,  does  not  simply  mean 
that  a  guilty  man  has  escaped,  or  that  an  innocent  man  has  been 
convicted.  It  is  equally  applicable  to  cases  where  the  acquittal  or 
the  conviction  has  resulted  from  some  form  of  trial  in  which  the 
essential  rights  of  the  people  or  of  the  defendant  were  disregarded 
or  denied.  The  right  of  the  accused  in  a  given  case  to  a  fair  trial, 
conducted  substantially  according  to  law,  is  at  the  same  time  the 
right  of  all  inhabitants  of  the  country  to  protection  against  pro- 
cedure which  might  at  some  time  illegally  deprive  them  of  life  or 
liberty.  It  is  an  essential  part  of  justice  that  the  question  of 
goilt  or  innocenee  shaU  be  determined  by  an  orderly  legal  proeedare, 
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in  which  the  tnbetantial  rights  belonging  to  defendmnts  shall  be 
respected.     (Id.) 

111.  Homicide — Photogbaphb  of  Deceased — Admissibiutt  in  Evi- 
dence.— In  a  prosecution  for  murder  by  beating,  sereial  large 
vivid,  striking,  but  correct  photographs  of  the  decedent's  bruised 
and  battered  head  and  face,  produced  and  identified  by  the  phy- 
sician who  made  the  autopsy,  are  admissible  in  eiddence,  notwith- 
standing their  gruesome  and  striking  presentment  of  the  features 
of  the  deceased  may  excite  the  horror  and  indignation  of  the  jury. 
(People  V.  Balestieri,  708.) 

112.  Photogbaphb  of  Deceased — Taking  to  Juet  Booh. — It  is  not 
improper  to  permit  the  jury,  after  such  photographs  have  been 
introduced  in  evidence,  to  take  them  into  the  jury  room.     (Id.) 

113.  Taking  Exhibits  to  Jury  Boom — Time  and  Manner  of  Objec- 
tion Thereto. — Alleged  error  in  permitting  the  jury  to  take  ex- 
hibits to  the  jury  room  cannot  be  urged  for  the  first  time  on  appeal, 
where  the  only  objection  made  at  the  trial  was  the  objection 
previously  made  to  their  introduction  in  evidence.     (Id.) 

114.  Code  Sections — Liberal  Interpretation  in  Permitting  Exhibits 
TO  Qo  to  Jury  Boom. — Section  612  of  the  Code  of  Civil  Procedure, 
which  is  identical  in  terms  with  section  1137  of  the  Penal  Code,  is 
to  be  construed  as  an  extension  and  not  a  limitation  of  the  common 
law  relating  to  exhibits,  and  the  court  may  permit  the  jury  to  take 
with  them  and  use  in  their  deliberations  any  exhibit,  except  deposi- 
tions,  where  the  circumstances  call  for  it.     (Id.) 

115.  Homicide — Cause  of  Death — Sufficiency  of  Evidence. — In  this 
prosecution  for  homicide  the  verdict  of  the  jury  that  the  deceased 
came  to  her  death  by  violence  inflicted  by  the  defendant,  not  by 
cocaine  administered  by  herself,  is  sustained  by  the  evidence,  cir- 
cumstantial and  expert,  although  there  is  conflict  in  the  latter. 
(People,  V.  Hales,  731.) 

116.  Corpus  Deliciti — Burden  Ato  Manner  of  Proof — Circumstan- 
tial Evidence. — In  a  homicide  case  the  burden  is  on  the  prosecu- 
tion to  establish  the  corpus  delicti  to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  but  it  may  do  so  either  by  direct  or  circum- 
stantial evidence,  and  the  sufficiency  of  either  or  both  depends 
largely  upon  the  character  of  the  individual  case.     (Id.) 

117.  Confuctino  Evidknci— Bight  of  Jury  to  Beject  Testimont. — 
In  the  presence  of  a  conflict  of  evidence  in  a  homicide  case,  how- 
ever created,  the  jury  is  at  liberty  to  reject  that  which  it  deems^ 
nnworthy  of  credence.     (Id.) 

118.  Circumstantial  Evidence — Weight  as  Compared  With  Other 
Testimony. — The  law  does  not  belittle  the  \^lue  of  circumstantial 
evidence  by  making  a  relative  distinction  between  it  and  direct 
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evidence,  nor  give  a  sanctitj  or  an  inflnence  to  the  mere  opinion 
of  an  expert  witness  greater  or  more  controlling  than  that  which 
it  accords  to  eirenmstantial  eyidence.     (Id.) 

119.  Expert  Testimony — CREDiBaJTY  and  Weight. — The  opinion  of  an 
expert  witness  is  neither  conclusive  nor  controlling  bejond  its 
weight,  which  must  be  ascertained  by  the  same  rules  ordinarily  ap- 
plied to  the  reception  and  consideration  of  all  other  evidence, 
whether  it  be  direct  or  circumstantial.     (Id.) 

120.  Deposition  Taken  upon  Preliminary  Examination — Insupft- 
ount  Identification. — In  a  prosecution  for  homicide  the  deposi- 
tion of  a  witness,  taken  before  the  magistrate  upon  the  pre- 
liminary examination  of  the  defendant,  is  not  admissible,  if  it  is 
without  title  or  cause,  although  in  his  certificate  the  reporter  cer- 
tifies the  same  to  be  a  "correct  report  of  the  testimony  and 
proceedings  upon  the  preliminary  examination  of  the  above-entitled 
cause."     (People,  v.  Dean,  745.) 

121.  Admission  or  Deposition  in  Evidenci — Harmless  Error. — But 
the  admission  of  such  deposition  in  evidence  was  not  prejudicial 
to  the  substantial  rights  of  the  defendant,  where  the  testimony  given 
by  the  witness  in  the  deposition,  while  material,  was  merely  cumula- 
tive of  the  testimony  given  by  another  witness,  and  the  jury  could 
not  properly  have  reached  a  verdict  other  than  that  given,  even 
if  the  deposition  had  been  excluded.     (Id.) 

122.  Rape — Proof  of  Series  of  Acts — Election  by  Prosecution. — 
In  prosecutions  for  rape,  where  a  single  act  is  charged  and  a  series 
of  acts  of  intercourse  are  proved,  the  prosecution  must  select  the 
particular  act  relied   upon.     (People,  ▼.  Mancuso,   146.) 

123.  Election — Waiver  by  Accused. — But  if  a  specific  act  of  inter- 
course is  alleged  by  the  information,  and  proof  of  that  act  with 
many  others  is  made,  no  objection  being  made  to  any  of  the  testi- 
mony, and  the  defendant  making  no  complaint  that  he  is  in  doubt 
as  to  which  act  is  the  basis  of  the  prosecution,  his  right  to  a  more 
definite  selection  of  the  principal  act  will  be  deemed  waived.     (Id.) 

124.  Misconduct  of  District  Attorney — Reference  to  Prior  Im- 
prisonment.— Misconduct  of  the  district  attorney  in  bringing  out  on 
cross-examination  of  the  wife  of  the  defendant  that  he  has  served  a 
term  in  jail  is  not  prejudicial,  when  a  statement  to  the  same  effect 
has  already  inadvertently  crept  into  the  case.     (Id.) 

125.  Misconduct  of  District  Attorney — ^When  not  Reviewable  on 
Appeal. — Misconduct  of  the  district  attorney  will  not  be  considered 
on  appeal,  if  no  assignment  of  niisconduct  is  made  at  the  time  nor 
request  made  for  the  court  to  instruct  the  jury  to  disregard  it. 
(Id.) 

126.  Misconduct  of  District  Attorney — Effect  of  Admonition  to 
Jury. — Misconduct  of  thfi  district  attorney  in  his  arguipent  to  the 
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jurj  in  observing  that  be  cannot  go  fuUj  into  defendant's  stoxy  of 
the  case  on  cross-examination  because  of  his  very  meager  direct  ex- 
amination, is  not  prejudicial,  if  the  court,  upon  objection,  immedi- 
ately directs  the  jury  to  disregard  the  comment.     (Id.) 

127.  lNlt)BMATION — ^WAIYEB   OF    OBJECTIONS    IN    ABSENOI   OF   DeICUBBXE. 

An  objection  to  an  information  that  it  does  not  substantially  con- 
form to  the  requirements  of  sections  950  and  952,  of  the  Penal 
Code,  will  be  regarded  as  waived  in  the  absence  of  a  demurrer. 
(People  V.  Horvath,  306.) 

128.  Rape — Information  in  Lanouaox  of  Statute. — An  information 
for  rape,  drawn  in  substantial  compliance  with  section  261  of  tli« 
Penal  Code,  is  sufficient.     (Id.) 

129.  SUFFICIENCT  OF  EVIDBNCE  TO  SUPPORT  VERDICT  OF  GUIMT. — ^In  this 

prosecution  for  rape  the  evidence  is  sufficient  to  support  the  verdict 
of  guilty.     (Id.) 

130.  Misconduct  of  District  Attorney— Assignment  of  Erbob— Be- 
VIEW  ON  Appeal. — Asserted  error  of  the  trial  court  in  failing  to  in- 
•truct  the  jury  to  disregard  certain  alleged  prejudicial  remarks  of 
the  district  attorney  during  the  argument  of  the  case  will  not  be 
considered  on  appeal  where  the  record  fails  to  show  what  such  re- 
marks were,  or  that  any  objection  was  made  to  them  at  the  time, 
or  that  any  request  for  an  instruction  to  the  jury  to  disregard  them 
was  ever  made.     (Id.) 

131.  Rape — Time  of  Commission  of  Offense — Evidence — Instruc- 
tions.— ^Where  in  a  prosecution  for  rape  evidence  is  introduced  show- 
ing that  the  prosecutrix  visited  the  defendant's  place  of  business 
(where  the  offense  is  alleged  to  have  been  committed  on  March 
2d)  on  March  23d  and  on  March  27,  1913,  but  there  is  no  evi- 
dence of  an  unlawful  act  between  them  on  either  of  those  latter 
occasions,  and  her  testimony  that  she  never  had  intercourse  with 
him  except  on  the  one  occasion  of  March  2d,  is  not  contradicted 
by  other  testimony,  an  instruction  to  the  jury  that  "an  act  of 
eexual  intercourse  committed  on.  a  girl  under  sixteen  years  of  age 
not  the  wife  of  the  accused  is  rape,  the  date  of  such  act  is  imma- 
terial, if  it  occurs  at  any  time  within  three  years  before  the  filing 
ef  the  information.  The  witnesses  for  the  prosecution  fix  the  date 
of  the  act  testified  to  by  them  as  March  2,  1913.  If  they  are  mis- 
(taken  in  the  date  this  is  immaterial,"  ia  not  erroneous  or  mislead- 
ing, when  there  is  no  evidence  of  the  oommission  of  but  the  one 
offense,  and  the  jury  is  also  advised  that  any  other  misconduct  of 
the  defeudaot  is  not  material  or  proper  to  bring  before  them. 
(People,  V,  Carmean,  396.) 

1S2.  Evidence  Admitted  for  Limited  Purpose — Instructions  to  Jubt 
—Failure  to  Request. — The  failure  of  the  court  to  tell  the  jury 
evidence  of  improper  familiarity  on  the  part  of  the  defendant 
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with  the  prosecutrix  was  admitted  solely  for  the  purpose  of  proving 
his  adulterous  disposition,  and  not  as  evidence  of  the  commission 
of  a  crime  on  former  occasions,  is  not  error  if  no  such  instruction 
is  asked.  Where  a  defendant  desires  to  restrict  evidence  to  a  par- 
ticular purpose,  he  should  so  frame  his  objections,  and  ask  a  prop^ 
instruction  to  the  jury.     (Id.) 

133.  Misconduct  op  District  Attorney — Failure  to  Object — ^Review 
ON  Appeal. — Alleged  misconduct  of  the  district  attorney  in  asking 
witnesses  improper  questions  will  not  be  considered  on  appeal,  in 
the  absence  of  specific  objection  and  exception  based  thereon. 
(Id.) 

134.  Examination  op  Witness — Overbulinq  Objection  to  Question — 
Harmless  Error. — Error,  if  any,  in  overruling  an  objection  to  a 
question  propounded  by  the  district  attorney  to  the  prosecuting 
witness  in  a  rape  case,  is  not  prejudicial,  if  the  fact  testified  to 
by  the  witness  in  response  to  the  question  has  already  been  proved 
by  necessary  inference  from  answers  previously  given,  and  is  es- 
tablished without  conflict  as  a  fact  in  the  case.  (People,  v. 
Sanchez,  742.) 

135.  Depsct  in  Information — Review  on  Appeal  prom  Order  Refus- 
ing New  Trial. — A  defect  in  an  information  cannot  be  considered 
on  an  appeal  from  an  order  refusing  a  motion  for  a  new  trial. 
(Id.) 

136.  Robbery— Hearsay  Evidence  as  to  Reputation  op  Accused — 
Letter  prom  Chiep  op  Police. — In  a  prosecution  for  robbery,  it 
is  error  to  admit  in  evidence  a  letter  received  from  a  city  chief 
of  police  by  the  constable  of  the  township  wherein  the  crime  was 
committed,  which  tends  to  show  that  the  accused  is  a  man  of  bad 
character,  that  he 'has  several  aliases,  that  he  has  been  convicted 
of  grand  larceny,  that  he  has  been  previously  arrested  upon  a 
eharge  of  highway  robbery,  and  that  he  is  well  known  to  the  police 
of  such  city,  who  have  his  criminal  record,  photograph,  and  Ber- 
tillon  description.     (People  v.  Powers,  447.) 

137.  Objection  to  Evidence — ^Waiver  by  Stipulation  that  it  be  Read 
TO  Jury. — ^Where  such  hearsay  evidence  is  admitted  over  objection 
And  is  about  to  be  handed  to  the  jury,  objection  to  its  admission 
is  not  waived  by  counsel  for  defendant  insisting  that  it  be  read  to 
the  jury  and  stipulating  to  that  effect,  after  again  objecting  to  it  as 
evidence.     (Id.) 

138.  Hearsay  Evidence — Error  in  Admitting — ^When  not  Cause  por 
.  Reversal. — Error  in  the  admission  of  such  evidence  is  not  cause 

for  a  reversal  of  a  judgment  of  conviction,  where  the  evidence  of 
guilt  is  positive,  direct,  and  certain,  and  not  contradicted  by  the 
defendant  himself,  who   volunitarily   took   the  stand,   but  testified 
only  to  a  fact  not  in  dispute.     (Id.) 
See  Divorce,  7. 
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CEUELTY.    See  Divorce,  1-4, 

DAMAGES. 

1.  Contract  to  Exchange  Lands — ^Damages  fob  Breach — ^Whbn  not 
Becove&able. — Damages  for  the  breach  of  a  contract  to  exchange 
lands  are  not  recoverable  in  an  action  wherein  it  appears  from  the 
evidence  that  the  relative  values  of  the  properties  arc  such  that 
the  plaintiff  suffered  no  damage  from  the  refusal  of  the  defendant 
to  carry  out  the  agreement  and  make  the  exchange.  (Strait,  ▼. 
Wilkins,  774.) 

2.  Nominal  Damages — Judgment  for  Refused. — In  such  action  a 
judgment  for  nominal  damages,  which  will  carry  costs,  will  be 
denied,  under  the  rule  that  a  judgment  for  such  damages  is  justified 
only  on  the  ground  that  it  conserves  some  right  of  the  plaintiff  which 
has  been  nominally  infringed,  and  which  might  else  be  lost  by 
acquiescence  and  lapse  of  time.     (Id.) 

3.  Amendment  of  Answer  bt  Stbiking  Out  Pabagraph — Discre- 
tion IN  Permitting. — The  court  does  not  err  in  such  action  in  per- 
mitting the  defendants  to  amend  their  answer  by  striking  out  a 
certain  paragraph  thereof,  especially  if  it  allows  a  continuance  of 
one  week  on  account  of  the  amendment.     (Id.) 

4.  Market  Value  of  Land — Evidence — Time  of  Valuation. — In  ad- 
mitting evidence  in  such  action  of  the  market  value  of  properties 
the  court  is  required,  in  the  exercise  of  a  sound  discretion,  to  limit 
the  proof  to  a  period  reasonably  proximate  to  that  of  the  date  of 
the  alleged  breach  of  the  contract.     (Id.) 

See  Building  Contract. 

DEBTOR   AND   CREDITOR.    See    Accord  and   Satisfaction;    Attach- 
ment; Banks,  1. 

DEDICATION.    See  Streets,  Roads,  and  Highways,  1,  2. 

DEED. 

1.  Pleading  Nondelivery  in  Action  to  Estabush  Trust  in  Land — 
Legal  Conclusions. — A  complaint  in  an  action  to  establish  that 
a  grantee  holds  the  land  in  trust  on  the  theory  that  there  has 
been  no  delivery  of  the  deed,  which  alleges  that  there  has  been  "no 
valid  delivery"  of  the  deed,  that  the  grantor  "never  intended  to 
convey  said  property  except  upon  the  conditions  hereinbefore 
stated,"  and  that  the  defendant,  with  intent  to  defraud  the  plain- 
tiffs, "obtained  possession  thereof  without  right,"  is  insufficient  as 
against  demurrer.  The  use  of  the  words  "valid,"  "without  right," 
''unlawfully,"  etc.,  are  allegations  of  legal  conclusiona.  (Fisher  t. 
Fisher,  310.) 
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DEED  (Continued). 

2.  Insufficient  Allegation  of  Nondelivery  —  Presumption  of 
Delivery. — If  the  complaint  in  such  action  fails  sufficiently  to  al- 
lege a  nondelivery  of  the  deed,  then  it  may  be  assumed,  in  consider- 
ing the  pleading  most  strongly  against  the  pleader,  that  there  was 
some  sort  of  a  delivery  of  the  instrument,  qualified  or  otherwise. 
(Id.) 

8.  Conditional  Dblivert  of  Deed — Whether  Becomes  Absolute. — 
Where  the  grantor  delivers  a  deed  to  his  grantee  with  the  intent  that 
it  shall  convey  title  only  in  the  event  that  the  grantor  shall  not  sur- 
vive a  contemplated  surgical  operation,  the  delivery  is  governed  by 
the  provisions  of  section  1056  of  the  Civil  Code  and  becomes  ab- 
solute and  final.     (Id.) 

4.  Deeds  in  Hands  of  Grantee — Presumption  of  Delivery — Pleaik 
ino  Nondelivery. — There  is  a  presumption  that  a  deed  found  in  the 
hands  of  the  grantee  was  rightfully  delivered;  and  in  an  action  to 
establish  a  trust  in  the  land  on  the  theory  of  nondelivery  of  the  deed, 
an  express  allegation  of  nondelivery,  or  of  facts  as  to  the  obtaining 
of  the  possession  of  the  deed  by  the  grantee  which  show  in  them- 
selves that  there  could  have  been  no  delivery,  is  necessary  to  the 
statement  of  a  good  cause  of  action.     (Id.) 

See  Criminal  Law,  35-38;  Escrow;  Evidence,  1^  2. 
DELIVERY.    See  Deed;  Escrow. 
DEMURBEB.    See  Appeal,  11,  16. 

DEPOSITION. 

1.  Issuance  of  Commission  to  Notary  as  Person  Agreed  upon  bt 
Parties. — Where  the  parties  to  an  action  in  this  state  stipulate 
that  the  deposition  of  a  person  "be  taken  before  E.  C.  Ferguson, 
a  notary  public  in  and  for  the  city  of  Chicago,"  the  court  may  con- 
strue the  term  "notary  public"  as  words  of  description,  and,  under 
section  2024  of  the  Code  of  CSvU  Procedure,  issue  the  commission 
to  him  as  the  person  agreed  upon  by  the  parties  rather  than  to  him 
in  his  official  capacity.     (Henry  v.  Caswell,  14.) 

2.  Seal  of  Notary — Whether  Necessary. — ^Where  a  commission  is 
thus  issued  to  a  notary  as  an  unofficial  person  to  take  the  deposition 
of  a  witness  out  of  the  state,  pursuant  to  the  stipulation  of  the 
parties,  it  is  not  necessary  for  the  notary,  in  order  for  the  deposi- 
tion to  be  admissible  in  evidence,  to  attach  his  seal  to  his  cer- 
tificate.    (Id.) 

See  Costs,  2,  3,  5. 
DESERTION.    See  Husband  and  Wife,  1. 
DISMISSAL.    See  PracUce,  1-i. 
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DIVOBCE. 

1.  Cbuei/ty — Acts  Constituting — Supficienct  of  Complaint. — In  an 
action  for  divorce  on  the  ground  of  cruelty,  the  complaint  states 

a  cause  of  action  if  it  alleges  generally  that  the  defendant  wrong- 
fullj  and  willfully  inflicted  upon  the  plaintiff  a  course  of  giievous 
mental  suffering  and  grievous  bodily  injury,  and  further  specifi- 
cally alleges,  among  other  acts  of  violence,  that  the  defendant, 
without  reasonable  cause  or  excuse,  slapped  the  plaintiff's  face  and 
injured  her  person  so  as  to  leave  black  and  blue  spots  thereon  for 
several  days.     (Knapp  v.  Knapp,  10.) 

2.  Division  of  Oommunitt  Propebty — Presumption  on  Appeau — In 

such  case  the  appellate  court,  in  the  absence  of  the  evidence,  will 
assume  that  the  facts  warranted  the  distribution  of  the  community 
property  made  by  the  trial  court  between  the  parties.     (Id.) 

8.  Disposition  of  Common  Property — Discretion  of  Trial  Court. — 
Where  a  divorce  is  granted  on  the  ground  of  cruelty,  section  146 
of  the  Civil  Code  leaves  the  disposition  of  the  community  property, 
in  the  first  instance,  to  the  discretion  of  the  trial  court,  with  per- 
haps the  qualification  that,  as  a  general  rule,  more  than  one-half 
of  such  property  must  be  decreed  to  the  innocent  spouse.     (Id.) 

4.  Separate  Property — Disposition  in  Decree. — The  statute  does 
not  contemplate  the  disposition  in  the  decree  of  the  separate  prop- 
erty, but  of  the  community  property  only.     (Id.) 

6.  Appeal — Errors  of  Which  Defendant  cannot  Complain. — If  the 
trial  court  failed  to  accord  to  the  plaintiff  what  the  findings  of  fact 
show  she  was  entitled  to  in  the  way  of  property  rights,  it  is  of  no 
legal  concern  to  the  defendant  on  appeal.     (Id.) 

6.  Decree  for  Alimony — Support  of  Child. — Where  it  is  ordered,  in 
an  action  by  a  wife  for  a  divorce,  "that  the  entire  care,  custody  and 
control  of  Dorothy  M.  Hartman,  the  minor  child  of  said  parties  to 
this  action,  be  and  the  same  is  hereby  awarded  to  the  plaintiff  to- 
gether with  the  sum  of  twenty  dollars  per  month  for  her  support 
and  maintenance,"  the  decree  is  not  to  be  construed  as  requiring  the 
husband  to  contribute  to  the  support  of  the  child.  (People  v.  Hart- 
man,  72.) 

7.  Criminal  Law — Failure  of  Parent  to  Support  Craii) — Effect  of 
Divorce. — ^Where  the  custody  of  a  minor  child  has  been  awarded  to 
the  wife  in  an  action  for  divorce,  and  the  decree  does  not  require 
the  husband  to  contribute  to  its  support,  he  is  not  liable  to  a  crim- 
inal prosecution  under  section  270  of  the  Penal  Code  for  omitting 
to  provide  the  child  with  necessaries,  in  the  absence  of  proceedings 
under  sections  13S  and  139  of  the  Civil  Code  to  require  him  to  con- 
tribute to  the  child's  support.     (Id.) 

8.  COnfuct  in  Evidence — Denial  of  Decree — Appeal. — ^Where  the 

evidence  is  conflicting  in  an  action  by  a  husband  for  a  divorce  on 
the  ground  of  desertion  by  reason  of  his  wife's  persistent  refusal 
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DIVORCE  (Continued). 

to  have  reasonable  matrimonial  intercourse  with  him,  a  judgment 

denying  a  divorce  will  be  affirmed  on  appeal.     (Young  v.  Young, 

247.) 

9.  Residence  of  Parties — Sufficiency  of  Finding. — A  finding  in  an 

action  for  divorce  that  both  the  plaintiff  and  the  defendant  have 

-    been  residing  in  the  county  and  state  for  a  period  of  more  than  one 

year  "now  last  past"  is  not  a  finding  that  they  or  either  of  them 

liave  resided  within  the  jurisdiction  for  one  year  next  preceding  the 

commencement  of  the  action,  and  is  not  sufficient  to  sustain  a  decree 

of  divorce.     (Coleman  v.  Coleman,  423.) 

10.  Residence    of    Parties — ^Jurisdictional    Facts — Pleading    and 

Proof. — No  divorce  can  be  had  unless  this  jurisdictional  fact  ap- 
pears, that  the  plaintiff  has  been  a  resident  of  the  state  for  one  year. 
And  of  the  county  three  months,  next  preceding  the  commencement 
of  the  action,  and  proof  thereof  is  a  prerequisite  to  the  granting  of 
the  divorce.  A  mere  admission  in  the  pleadings  of  such  residence  is 
insufficient;  the  plaintiff  must  aver  and  prove  that  he  or  she  has  been 
a  bona  fide  resident  for  the  requisite  period.     (Id.) 

11.  Nonresident — Cross-complaint — Right  to  Relief. — The  amend- 
ment of  1911  to  section  128  of  the  C^vil  Cbde,  providing  relief  for  a 
oross-complainant  in  divorce  who  is  not  a  resident  of  the  state,  or  of 
the  county  in  which  the  action  is  brought,  is  not  broad  enough  to 
entitle  him  to  affirmative  relief,  unless  proof  is  offered  that  the  plain- 
tiff has  resided  in  the  jurisdiction  for  the  requisite  period.     (Id.) 

12.  Appeal  by  "Wife — Costs  and  Counsel  Fees.— Where  a  wife  in  good 
faith  takes  an  appeal  from  a  judgment  denying  her  a  divorce,  and 
is  without  meana  to  prosecute  it,  but  her  husband  is  financially  able 
to  defray  the  expense  thereof,  it  is  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  make  her  a  reasonable  allowance  for  costs  and 
counsel  fees.     (Id.) 

18.  Appeal— Insufficient  Finding)^  as  to  Residence.— Where,  upon 
an  appeal  from  a  judgment  on  the  judgment-roll  in  an  action  for 
divorce,  a  reversal  is  necessary  because  of  the  insufficiency  of  the 
finding  as  to  the  residence  of  the  parties,  it  is  proper  to  direct  the 
making  of  a  new  finding  on  such  subject,  and  to  provide  that  upon 
it  and  the  remaining  findings  the  appropriate  judgment  be  rendered 
and  entered.     (Id.) 

14.  Remand  of  Case — New  Findings  upon  Single  Issue.— A  case  may 
be  remanded  with  direcUoua  to  the  trial  court  to  find  upon  a  single 
issue,  leaving  the  other  findings  to  remain  as  a  part  of  the  record. 
(Id.) 

DRAINAGE  DISTRICT. 

1.  Drainage  Act — Adjustment  of  Assessment  by  Board  of  Equal- 
ization—Reviev^  BT  Courts.— Under    the   Drainage    Act    (Stats. 
28  OaL  App.— 54 
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DEAINAGE  DISTRICT  (Continued). 

1885,  p.  204;  1891,  p.  262;  1909,  p.  25)  the  action  of  the  board  of 
equalization  in  adjusting  an  assessment  is  not  conclusive  upon  tlie 
landowners,  but  is  subject  to  review  by  the  courts.  (Payne  v.  Ward, 
492.) 

2.  Drainage  Assessments — Manner  of  Litigating  Validitt — Ac- 
tion TO  Restrain  Pobeclosube. — The  litigation  of  the  validity  of 
the  assessment  may  be  had  in  an  action  brought  by  the  property 
owners  themselves  to  nullify  the  action  of  the  board  of  equaliza- 
tion and  to  restrain  the  trustees  from  hnngmg  suits  to  foreclose 
the  liens  of  the  assessment.     (Id.) 

EASEMENT. 

1.  Extinction  Through  Nonuser  and  Adverse  Possession.— Whfle 
the  mere  nonuser  of  an  easement  acquired  by  grant  for  any  period 
of  time  will  not  of  itself  operate  to  extinguish  it,  yet  when  suck 
nonuser  is  coupled  with  an  actual  and  physical  interference  with  ita 
exercise  and  with  an  adverse  possession  of  the  servient  tenement  for 
the  period  prescribed  by  law,  the  easement  will  be  extinguished  bj 
the  statute  of  limitations.  (City  and  County  of  San  Francisco  ▼. 
Main,  86.) 

2.  Public  Street — Closing  by  City — Rights  of  Abutting  Ownxb 
Lost  by  Limitations. — Where  a  city  formally  and  physically  doses 
a  street,  constructs  valuable  improvements  therein,  and  maintains 
adverse  possession  of  the  land  to  the  exclusion  of  any  right  of  i 
ment  therein  by  an  adjacent  property  owner,  his  right  to  an 
ment  is  barred  bj  limitations  after  the  lapse  of  ten  years.     (Id.) 

ELECTION. 

1.  Printing  of  Ballots — Candidate  of  More  Than  One  Party. — ^It 
was  the  intention  of  the  legislature,  as  expressed  in  section  1197 
of  the  Political  Code,  that  where  a  candidate  is  the  nominee  of  two 
or  more  political  parties,  his  name  should  appear  upon  the  ballot 
but  once,  followed  by  appropriate  words  designating  him  as  the 
candidate  of  such  parties;  but  this  provision,  like  many  other 
minute  directions  contained  in  such  section,  is  not  essential  to  the 
validity  of  the  election  but  is  directory  only.  (Dennen  v.  Jastro, 
264.) 

2.  Ballots — Printing  Name  of  Candidate  Twice. — To  print  the 
name  of  a  candidate  of  two  political  parties  for  the  office  of  super- 
visor twice  upon  the  ballot,  followed  by  the  separate  designation  of 
each  political  party,  instead  of  but  once  followed  by  the  designation 
of  both  parties,  while  an  irregularity,  does  not  invalidate  the  election* 
(Id.) 

8.  Election  Laws— Failure  To  Comply  With  Technical  Dibbo- 
TiONS — Whether  Invalidates  Election. — A  failure  to  comply  with 
some  technical  direction  of  an  election  statute,  where  due  alone  to 
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mistake  or  inadvertence  on  the  part  of  those  whose  duty  it  is  to  pre- 
pare and  furnish  the  ballots,  should  not  disfranchise  the  entire  vote 
of  the  district  and  vitiate  the  election,  unless  it  is  made  to  appear 
that  by  reason  of  the  irregularity  the  result  was  different  from  what 
it  would  otherwise  have  been,  or  that  it  prevented  the  voter  from 
freely,  fairly,  and  honestly  expressing  his  choice  of  the  candidate 
for  the  office.  (Id.) 
4.  Ballot — Distinguishing  Mark — Cttoss  Oursms  Bquars. — A  cross 
on  a  ballot,  made  by  the  voter  with  the  voting  stamp,  immediately 
to  the  right  of  the  name  of  one  of  the  candidates,  and  not  in  the 
voting  square,  constitutes  a  distinguishing  mark  under  section  1205 
of  the  Political  Code.  (Gray  v.  O'Banion,  468.) 
6.  Distinguishing  Mark  on  Ballot — ^What  Constitutes. — A  dis- 
tinct mark  in  the  form  of  <  on  a  ballot  between  the  words 
"amend"  and  "section''  in  a  referendum  proposition  which,  from 
its  position  on  the  ballot  with  reference  to  the  other  marks  prop- 
erly made  with  the  voting  stamp,  cannot  be  regarded  as  a  transfer 
from  such  marks  caused  by  the  folding  of  the  ballot,  is  a  dis- 
tinguishing mark.     (Id.) 

6.  Blurs  and  Ofpskts  Due  to  Folding  Ballot. — Blurs  caused  by  the 
awkward  handling  and  folding  of  ballots,  and  offsets,  that  is,  the 
transference  of  the  mark  of  the  voting  stamp  through  the  folding 
of  ballots  before  the  ink  becomes  dry,  are  not  distinguishing  marks. 
(Id.) 

7.  Educational  Qualification  of  Voter—Finding  of  Trial  Court. — 

Conclusiveness. — A  finding  of  the  trial  court  in  an  election  con- 
test that  a  voter  was  under  sixty  years  of  age  at  the  time  of  the 
adoption  of  the  constitutional  amendment  prescribing  an  educa- 
tional qualification  of  voters,  is  conclusive  on  appeaL     (Id.) 

8.  Residence  of  Votbrt— Dwelling  on  Line  Dividing  Two  Dis- 
tricts.— Where  the  dividing  line  between  two  supervisorial  dis- 
tricts runs  through  a  dwelling-house,  so  that  the  greater  part  of 
the  dining  room  is  in  one  district  and  the  other  rooms  are  mostly 
or  altogether  in  the  other  district,  the  owner  or  occupant  has  the 
right  to  vote  in  the  latter  district.     (Id.) 

9.  Voting   in   Wrong   District — ^Whether  Bars   Voting   in   Bight 

One. — And  his  right  to  vote  there  is  not  affected  by  the  fact  that 
heretofore  he  has  illegally  voted  in  the  other  district.  (Id.) 
10.  Domicile  of  Laborers  on  Banch — Dwelling  in  One  District — 
BuNKHOUSE  IN  ANOTHER. — Where  the  boundary  line  between  two 
election  districts  divides  a  ranch  so  as  to  leave  a  bunkhouse  and 
a  larger  part  of  the  dining-room  of  the  dwelling-house  in  one  district, 
and  the  remaining  and  larger  portion  of  the  dwelling-house  in  the 
other  district,  unmarried  laborers  employed  on  the  ianch|  who  sleep 
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in  the  bunkhouse  and  take  their  meals  in  such  dining-room,  aro 
entitled  to  vote  in  the  first  district.     (Id.) 

See  Municipal  Corporations,  11. 
EMBEZZLEMENT.    See  Criminal  Law,  24,  25. 

EMINENT  DOMAIN. 

LiASED  Premises — Value  of  Leasehold  and  of  Bight  to  Bemotx 
Buildings — Award  Made  bt  Judgment — PBE8UMPnoN.r— Where  the 
judgment  in  eminent  domain  proceedings  awards  a  certain  amount 
to  the  owner  of  the  property  and  a  certain  amount  to  his  lessees, 
who  have  the  right,  under  the  lease,  to  remove  the  improvements  at 
the  end  of  the  term,  it  will  be  presumed,  in  a  subsequent  action  on 
the  lease  to  recover  *rent,  wherein  the  lessees  set  up  as  a  eounter- 
claim  that  the  award  to  them  did  not  include  the  value  of  the  right 
to  remove  the  improvements,  that  in  the  judgment  in  the  condemna> 
tion  proceedings  the  rights  of  all  parties  interested  in  the  property 
eondemned,  whether  as  owners  or  lessees,  were  fully  and  correctly 
determined,  and  the  value  of  each  particular  interest  fixed  and 
award  thereof  made  to  the  owner.  (Harrelson  v.  Oro  Qrande  Lime 
and  Stone  Co.,  479.) 

ESCROW. 

1.  What  Constitutes— Delivery  of  Deeds  to  Bank  to  Await  Dect- 

siON  OF  Court. — Where  two  parties  deliver  three  deeds  to  a  bank, 
th^  plaintiff  delivering  two  and  the  defendant  one  of  them,  under 
an  agreement  that  the  plaintiff,  thirty  days  after  notice  of  the 
affirmance  of  a  certain  decision  by  the  supreme  court  and  upon  de- 
livery to  him  of  the  third  deed  with  certificate  of  title,  will  pay 
one  thousand  dollars  to  the  bank  on  the  defendant's  account,  and 
that  the  bank  will  then  deliver  his  two  deeds  to  the  defendant,  and 
that  in  case  of  default  by  the  plaintiff  the  bank  will,  on  demand, 
deliver  the  three  deeds  to  the  defendant,  but  that  in  case  the  su- 
preme court  reverses  the  decision  in  question  the  bank  will  return 
the  deeds  to  the  respective  parties,  the  transaction  constitutes  a 
delivery  to  the  bank  in  escrow.  (Doran,  Brouse  &  Price  v.  Bunker 
Hill  Oil  Mining  Company,  644.) 

2.  Unauthorized    Withdrawal    of    Deeds — Deuveet    upon    Falsi 

Bepresentations. — In  such  case  the  defendant  has  no  right  to 
withdraw  any  of  the  deeds  before  the  expiration  of  the  time  fixed 
for  the  happening  of  the  event,  or  the  performance  of  the  condi- 
tion upon  which  they  are  to  be  delivered;  and  if  by  means  of  false 
representations  he  obtains  possession  of  the  plaintiff's  deeds  and 
withdraws  them  from  the  depositary,  there  is  no  valid  delivery  to 
him  and  he  will  be  deemed  to  hold  them  and  the  prop^ty  in  trust 
for  the  plaintiff.     (Id.) 
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ESCBOW  (Continued). 

S.  Teubt — Action  to  Enforce — Supfioienct  of  Complaint. — ^The 
eom plaint,  in  an  action  involving  guch  transaction,  which  allegei 
such  agreement  and  escrow^  as  well  as  the  defendant's  acts  in  wrong- 
fullj  obtaining  possession  of  the  deeds,  and  prajs  thait  it  be  de- 
clared that  the  deeds  and  propertj  are  held  bj  the  defendant  in 
trust  for  the  plaintiff,  as  shown  bj  the  escrow  agreement,  is  good 
as  against  general  demurrer.     (Id.) 

4.  Interpretation  of  Escrow  Agreement— Deliveey  of  Deeds — 
Title  of  Defendant. — It  appears  from  the  language  of  such  escrow 
agreement  that  it  was  the  intention  of  the  parties  that,  while  the 
defendant  could  not  enforce  specific  performance  of  the  contract 
bj  compelling  the  plaintiff  to  paj  the  ten  thousand  dollars  without 
a  title  based  upon  a  .patent,  he  could,  upon  the  decision  referred  to 
in  his  favor  being  affirmed  hj  the  supreme  court,  without  showing 
•title  in  fee  vested  in  him,  insist  that  the  plaintiff  should  accept 
the  deed  as  convejing  such  title  as  the  defendant  possessed  and 
paj  therefor  the  sum  of  ten  thousand  dollars,  or,  in  the  event  of 
his  failure  so  to  do,  insist  upon  his  right  to  have  the  deeds  held 
bj  the  bank  delivered  to  him.     (Id.) 

ESTATES  OF  DECEASED  PERSONS. 

Action  on  Claim — Sufficiency  of  Complaint. — A  eomplaint,  in  an 
action  against  an  executor  on  a  promissory  note  executed  bj  the 
decedent,  which  alleges  the  nonpayment  of  the  original  obligatioB 
and  its  due  presentation  to  and  rejection  by  the  executor,  foiB- 
dently  states  a  cause  of  action,  and  it  is  not  necessary  to  further 
aver  that  the  executor  has  not  paid  the  claim.  (William  Nicol  Oom- 
pany  v.  Cbmeron,  124.) 

See  Corporations,  4,  5;  Inheritance  Tax;  Wills. 
ESTOPPEL.    See  Judgment,  5;  Streets,  Beads,  and  Highways. 

EVIDENCE. 

1.  Suit  to  Quiet  Title— Burden  of  Proof.— Where  the  defendant,  in 

an  action  involving  title  to  land,  bases  his  claim  of  title  on  a  deed 
from  the  plaintiff,  the  plaintiff  is  not  required  to  prove  title  in  him* 
self  prior  to  the  date  of  such  deed.     (Strange  v.  Strange,  281.) 

2.  OoNFLicTiNo  Evidence — Conclusiveness  on  Appeal. — A  finding  of 
the  court  in  such  action  as  to  the  intention  of  the  grantor  in  deliver- 
ing such  deed,  based  on  evidence  substantially  eonflieting,  will  not 
be  disturbed  on  appeal.     (Id.) 

8.  Action  for  Medical  Services — Evidence  of  Bkasonabli  Taloa— 
In  this  action  to  recover  for  medical  services,  the  evidence  supports 
a  judgment  in  favor  of  the  plaintiff  for  their  reasonable  value. 
(Merchants'  Collection  Agency  v.  Gopcevie^  216.) 
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EVIDENCE  (Continued). 

4.  Action  fob  Money  Had  and  Received— Written  Settlemsmt — 
Oeal  Evidence  of  Omitted  Item. — Where  it  is  shown,  in  an  action 
for  money  had  and  received  by  the  defendants  for  the  u«e  and 
benefit  of  the  plaintiff,  that  the  parties  made  a  settlement  in  writ- 
ing, parol  evidence  is  not  admissible  that  prior  to  the  written  settle- 
ment the  plaintiff  paid  the  defendants  five  hundred  dollars  which, 
by  inadvertence,  was  not  entered  in  the  books  of  the  plaintiff,  and 
consequently  was  not  taken  into  consideration  in  the  negotiations 
for  settlement,  nor  had  the  plaintiff  received  credit  for  the  same. 
(Third  Street  Improvement  Company  v.  McLelland,  369.) 

5.  Obal  Negotiations — Merger  in  Written  Settlement. — The 
moment  it  appeared  that  the  parties  had  stated  their  account  in 
writing,  a  prespmption  arose  that  the  payment  of  the  five  hundred 
dollars  made  prior  thereto,  together  with  all  previous  oral  negotia- 
tions, were  merged  in  the  written  agreement.     (Id.) 

6.  Mistake  in  Settlement — Amendment  of  Complaint  so  as  to 
HAVE  Contract  Reformed. — But  it  was  reversible  error  to  refuse 
the  plaintiff  leave  to  amend  its  complaint  by  adding  a  count  thereto 
in  which  to  allege  the  mistake  of  fact  in  the  agreement  of  settle- 
ment, and  praying  for  the  reformation  of  the  contract  and  the  re- 
covery of  the  five  hundred  dollars  overpaid.     (Id.) 

7.  Witness  —  Cross-examination  as  to  Depression  in  Street  — 
Whether  Question  Calls  for  Conclusion. — ^Where,  in  an  action 
by  a  pedestrian  for  personal  injuries  sustained  from  stepping  into 
a  depression  left  in  a  street  by  a  gas  company,  a  photograph  of 
the  depression,  taken  the  day  following  the  ai6cident,  is  admitted 
in  evidence,  and  the  witness  who  took  it  testifies  that  he  made 
no  examination  of  the  depression  on  the  day  of  the  accident,  but 
that  the  street  was  in  the  same  condition  when  he  took  the  photo- 
graph as  when  the  accident  occurred,  it  is  proper  cross-examination 
to  ask  him  how  he  knovra  the  conditions  were  identical.  (Rawles  v. 
Los  Angeles  Gas  &  Electric  Corporation,  455.). 

8.  Cross-examination  —  Opinion  or    Conclusion    of    Witness — ^Re- 

fusal to  Strike  Out. — ^Where  a  witness  in  such  case,  who  visited 
the  scene  of  the  accident,  has  testified  on  direct  examination  as  to 
the  dimensions  of  the  depression,  b  asked  on  cross-examinati<m, 
''How  did  you  happen  to  go  down  and  visit  that  holef"  and  in  re- 
ply  says,  among  other  things,  that  on  seeing  the  depression  he 
stated  this  "is  gross  carelessness  on  the  part  of  this  party  that 
dug  this  hole,"  it  is  error  to  refuse  to  strike  out  such  opinion  or 
conclusion.     (Id.) 

9.  Ordinance  Regarding  Street  Excavations — Introduction  nr 
Evidence — Instructions. — If  in  such  actioo  a  city  ordinance  is 
introduced  in  evidence,  detailing  the  requirements  as  to  making  and 
refilling  excavations  in  streets,  and  containing  provisions  beneficial 


EVIDBNCE.  855 


EVIDENCE  (Continued). 

to  the  city  as  administrative  regulfttions  and  other  prorisions  for 
the  benefit  of  persons  using  the  street,  and  the  court  gives  a  gen- 
eral instruction  that  a  violation  of  the  latter  provisions,  if  the 
proximate  cause  of  the  plaintiff's  injuries,  is  sufficient  to  show  a 
breach  of  dutj  and  consequent  negligence,  it  might  well  go  further 
and  define  the  provisions  designed  for  the  benefit  of  private  per- 
sons.    (Id.) 

10.  CoMPKLLiNo  Production  of  Books  and  Papers— Oonditions  Prece- 
dent TO  Order. — By  reason  of  the  constitutional  guaranty  against 
unreasonable  seizures  and  searches,  it  is  a  condition  precedent  to 
the  right  of  a  court,  acting  under  section  1000  of  the  Code  of  Civil 
Procedure,  to  require  a  person  to  deliver  up  for  examination  his 
private  books  and  papers,  that  such  person  has  a  book,  paper,  or 
document  containing  evidence  material  to  the  issues  before  the 
court,  and  that  the  precise  book,  paper,  or  document  containing  such 
evidence  be  designated  or  so  described  that  it  may  be  identified. 
(Funkenstein  v.  Superior  Court,  663.) 

11.  iNsumciENT  Afptoavit  for  Inspection  of  Books — Contempt  in 

Bbfusinq  to  Comply  With  Order— Prohibition. — Where  the 
affidavit,  which  is  made  the  basis  of  an  order  requiring  the  defendant 
in  an  action  to  quiet  title  to  permit  an  inspection  of  books  and 
documents  by  the  plaintiff,  fails  to  show  that  the  defendant  has 
in  his  possession  any  particular  book,  paper,  or  document  which, 
if  presented  at  the  trial,  would  be  admissible  and  material  evidence 
for  either  of  the  parties  to  the  action,  and  also  fails  to  sufficiently 
identify  any  sirh  book,  paper,  or  document  with  the  particularity 
required  for  compliance  with  the  constitutional  guaranty  against 
unreasonable  searches  and  seizures,  prohibition  will  issue  to  prevent 
the  court  from  punishing  the  defendant  for  contempt  in  refusing 
to  comply  with  an  order  of  inspection.     (Id.) 

12.  Promissory  Note — Action  to  Recover  Balance — Confugtino  Evi- 
dence— Review  on  Appeal. — ^Where  the  evidence,  in  an  action  to 
recover  an  alleged  unpaid  balance  on  a  promissory  note,  is  conflict- 
ing, the  plaintiff's  evidence  showing  that  she  was  in  possession  of 
the  note  and  the  defendants'  testimony  showing  that  they  had  paid 
the  balance  by  an  assignment  of  mining  stock  to  the  payee,  a 
decision  by  the  trial  court  in  favor  of  the  defendants  will  not  be 
disturbed  on  appeal.     (Pratt  v.  Phelps,  755.) 

13.  Letter — Carbon  Copy — ^Foundation  for  Admission. — In  such  case 

a  ruling  by  the  trial  court,  based  upon  one  of  two  possible  construc- 
tions of  the  evidence,  that  a  letter  written  by  the  payee  of  the  note 
was  in  reply  to  a  letter  written  by  one  of  the  defendants,  and 
therefore  that  an  alleged  carbon  copy  of  the  defendant's  letter  was 
admissible  in  evidence,  will  not  be  disturbed  on  appeaL     (Id.) 
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EVIDENCE  (Continued). 

14.  Secondary  Evidence — Contents  of  Lost  Letter. — If  a  letter, 
claimed  to  have  been  written  bj  one  of  the  defendants  to  the  pajee 

'  of  such  note,  is  shown  to  have  been  lost,  it  is  proper  to  admit  evi- 
dence of  its  contents.     (Id.) 

15.  Weight  of  Evidence — Consideration  cm  Appeal. — Primarily  the 
weight  of  the  evidence  in  every  case  is  a  matter  for  the  considera- 
tion of  the  trial  eourt,  and  ordinarily  cannot  be  considered  upon 
appeal.     (Id.) 

See  Accord  and  Satisfaction,  12;  Appeal,  1-4,  7-9,  12,  15;  Brok- 
ers, 1,  2,  7,  11,  12;  Criminal  Law,  8-17,  19,  24,  25,  29,  33,  34, 
41-47,  49-52,  55-58,  70-75,  81,  82,  87-96,  98-109,  111-122,  129, 
131-134,  136-138;  Damages,  4;  Deposition;  Divorce,  8;  Guar- 
anty, 10;  Husband  and  Wife,  3-5;  Insurance,  5,  7;  Municipal 
Corporations,  1;  Negligence,  1,  6,  21,  24,  25,  29-31,  37;  New 
Trial,  5j  Partition,  1;  Sale,  3,  4;  Wills,  1,  2. 

EXCHANGE.    See  Brokers,  3,  4;  Damages. 

EXECUTION.     See  Corporations,  22. 

EXECUTORS  AND  ADMINISTRATORS.  See  Estates  of  Deceased 
Persons. 

FALSE  PRETENSES.    See  Criminal  Law,  39,  40. 

FINDINGS. 

1.  Finding  on  Material  Issue— Failure  to  Make. — ^A  failure  to  find 
on  a  material  issue  demands  a  reversal  of  the  case,  and  a  judgment 
based  upon  findings  which  do  not  determine  all  the  material  issues 
is  a  decision  against  law.     (Emirzian  v.  Asato,  251.) 

2.  Special    Findings — Inconsistency    With    General    Verdict. — 

Where  special  findings  are  not  onlj  inconsistent  with  themselves, 
but  irreconcilable  with  the  general  verdict,  this  la  ground  for  re- 
versal.    (McEwen  v.  New  York  Life  Insurance  Co.,  694.) 

See  Appeal,  9,  15,  25;  Conversion;  Divorce,  9,  13,  14;  Partition,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Pleading — Insufficienct  of  Ansvter  to  Tender  Issitb.:— Where 
the  complaint  in  an  action  for  forcible  entry  and  unlawfxd  detainer 
alleges  that  on  a  certain  date  the  plaintiff  was  in  the  peaceable 
possession  of  certain  land,  and  that  on  that  date  the  defendant, 
forcibly,  unlawfully,  and  wrongfully  entered  upon  and  has  since 
retained  possession  of  the  premises,  and  the  answer  admits  the 
taking  and  holding  of  such  possession,  but  denies  that  the  defendant 
did  so  "forcibly,  unlawfully  or  wrongfully,''  these  adverbial  forms 
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rOBCIBLE  ENTRY  AND  DETAINEE  (< 
of  denial  are  not  sufficient  to  tender  ai 
or  legality  of  the  defendant's  entry. 

2.  Prior    Pbaceabli    Possession    of    ] 

UPON  Want  of  Information  and  B 
of  information  and  belief,  of  the  ave 
possession  of  the  plaintiff,  is  insuffi* 
action  for  forcible  entry  and  unlawful 
notice  and  put  upon  inquiry  as  to  th 
possession  in  and  to  the  property  he 
action  predicate  his  denial  of  the 
possession  upon  his  want  of  informati 

3.  Entry   Under  Claim   of   Bight — Av 

INQ. — An  allegation  in  the  answer  in  s 
bought  the  pasture  upon  the  premises 
names,  but  does  not  show  to  have  had 
or  any  right  to  dispose  of  its  pasture 
entry  upon  any  sufficient  claim  of  righ 

FOBFEITUBES.    See  Corporations,  13,  li 

FOBGEBY.    See  Criminal  Law,  29-32. 

GABNISHMENT. 

1.  Action  Against  Garnishee — Evidenci 
at  Time  of  Garnishment. — In  this  a 
against  a  garnishee,  on  the  ground  tha 
was  levied  there  was  sufficient  money  i 
due  the  judgment  debtor  to  meet  the  ; 
evidence  shows  there  was  nothing  tl 
(Aigeltinger  Company  v.  Healy-Tibl 
608.) 

2.  Test  of  Bight  of  Garnishment — Exi 

The  true  test  of  the  right  to  maintai 
the  right  of  the  defendant  to  sue  t 
the  attachment.     (Id.) 

GUABANTY. 

1.  Corporations — Sale  of  Stock — Guar 
Case  of  Dissatisfaction. — ^Where  a  ) 
chaser  of  corporate  stock  to  refund 
twelve  months  from  date,  in  the  evei 
with  your  investment,"  an  expression 
mand  for  the  fulfillment  of  the  guarai 
during  the  life  of  the  agreement,  ^n( 
before  the  last  day  of  the  life  of  the 
Co.  ▼.  Oliver,  318.) 
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GUARANTY  (Continued). 

2.  Assignment  of  Guaranty — ^Valtoitt  and  Effect. — An  assignment 
of  the  guaranty  by  the  obligee,  prior  to  the  last  day  fixed  in  the 
demand  for  refunding  the  money,  is  valid;  it  operates  to  authorise 
the  assignee  to  collect  the  same  when  it  becomes  due  and  payable. 
(Id.) 

3.  Assignability  of  Guaranty — Ratification  of  Assignment. — 
Such  a  guaranty  is  assignable,  and  if  it  were  not,  its  assignment 
could  be  ratified  by  the  guarantor,  with  notice  of  the  assignment, 
agreeing  with  tlie  assignee  to  pay  an  amount  agreed  to  be  due  under 
the  contract.     (Id.) 

4.  Contract — ^Whether  That  of  Corporation  or  of  Its  President. 
The  fact  that  the  guarantor  in  signing  the  contract  adds  the  word 
"President"  after  his  signature  does  not  make  the  contract  the  obli- 
gation of  the  corporation  of  which  he  is  president,  nor  does  the  use 
of  the  letterhead  of  the  corporation  carry  any  such  presumption. 
(Id.) 

5.  Return  of  Stock  on  Payment  of  Money — Judgment— Apfeau — 
The  failure  to  provide  in  the  judgment,  in  an  action  on  the  guar- 
anty for  the  return  of  the  money,  that  the  stock  must  be  returned 
on  payment  of  the  judgment,  cannot  be  objected  to  on  appeal,  where 
the  complaint  in  the  action  contemplates  that  upon  payment  the 
stock  shall  be  returned  to  the  defendant,  and  he,  neither  in  his 
answer  nor  in  any  other  way,  indicated  that  he  was  not  satisfied  to 
let  the  case  go  to  trial  and  judgment  resting  on  that  assumption. 
(Id.) 

6.  Guaranty  of  Lease — Action  to  Enforce — ^Lessee  not  Nbcessaby 
Party. — In  an  action  by  the  lessor  on  a  guaranty  of  a  lease,  the 
lessee,  who  is  insolvent,  is  not  a  necessary  party  defendant. 
(Boschetti  v.  Morton,  325.) 

7.  Pleading — Redundant  Matter  in  Complaint— Refusal  to  Strike 
Out. — In  such  action  the  refusal  of  the  court  to  strike  out  redund- 
ant matter  in  the  complaint  setting  forth  proceedings  to  recover  rent 
in  the  justice's  court,  is  not  ground  for  a  reversal  of  the  judgment, 
it  not  appearing  that  defendants  were  in  any  wise  prejudiced  by 
the  redundancy.     (Id.) 

8.  Amended  Answer  Alleging  Pendency  op  Another  Action — ^Re- 
fusal OF  Leave  to  File. — It  is  not  error  in  such  action  to  refuse 
leave  to  file  an  amended  answer,  setting  forth  by  way  of  plea  of 
abatement  the  pendency  of  another  action  between  the  lessee  and 
the  plaintiffs  here  to  recover  damages  for  the  defective  construction 
of  the  building  and  the  consequent  injury  to  goods,  where  the  guar- 
antor is  not  a  party  to  such  action.     (Id.) 

9.  JExecution  OF  Lease  and  Guaranty — Sufficiency  of  Proof. — ^In 
this  action  on  a  guaranty  of  a  lease  the  execution  of  the  leaae  and 
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the  guaranty  appeared  both  by  failure 
of  the  answer  and  the  complaint  in  in 

10.  Action  on  Guaranty  of  Lease— Ev] 
material  to  show  that  the  plaintiffs  ace 
ises  from  the  lessee,  and  that  their  : 
nonpayment  of  the  rent.     (Id.) 

11.  Surrender  of  Premises  by  Lessee^ 
Upon  the  surrender  of  the  key  and  ab] 
a  lessee  during  the  term,  the  lessors  hi 
and  thus  manifest  their  acceptance  of 
held  to  have  evicted  the  lessee  and  ab 
rent.     (Id.) 

12.  Eviction  of  Lessee — What  is  not — 
Bent. — Where  a  tenant,  not  under  con 
up  the  premises  and  the  landlord  acce 
no  eviction,  and  guarantors  of  the  leas 
bility  for  rent.     (Id.) 

13.  Defaui/t  of  Lessee — Necessity  of 
who  guarantees  the  payment  of  rent  u 
notice  within  reasonable  time  of  the  1( 
(Id.) 

HABEAS  COBPUS.    See  Juvenile  Court. 

HIGHWAYS.    See  Streets,  Beads,  and  H 

HOLIDAY. 

1.  Justice's  Court — Appeal  to  Superi 
Undertaking — Expiration  on  Satur 
filing  an  undertaking  on  an  appeal  f 
Saturday,  which  from  12  o'clock  noon 
taking  on  the  Monday  following  is  tc 
cannot  entertain  jurisdiction  of  the 
Court  of  Los  Angeles  County,  670.) 

2.  Holidays — Effect    of    Statute    Di 

Holiday. — The  effect  of  the  statute 
o'clock  noon  to  be  a  half  holiday  is  t 
of  that  day  during  which  an  act  ri 
be  done.  Up  to  noon  Saturday  is 
any  day  other  than  those  designated 
Civil  Procedure  as  holidays,  and  tl^ 
ends  at  noon  does  not  extend  the  til 
where  the  time  therefor  expires  on  si^ 
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HUSBAND  AND  WIFE. 

1.  Desertion — Action  for  Maintenance. — In  this  action  by  a  mar- 
ried woman  for  separate  maintenance,  the  evidence  is  sufficient  to 
show  that  her  husband,  after  being  informed  that  she  was  suffering 
from  consumption,  left  her  and  resolved  to  live  with  her  no  more. 
(Murdough  v.  Murdough,  179.) 

2.  Separate  Maintenance — Amount  of  Allowance. — If  it  appears 
in  such  case  that  the  husband  has  a  net  income  of  one  hundred 
dollars  a  month,  an  award  to  the  wife  of  fortj  dollars  a  month 
for  her  separate  maintenance  will  not  be  disturbed  on  appeaL 
(Id.) 

3.  Conveyance  of  Property  to  Both — Presumption  of  Tenancy  in 
Common. — While  it  is  true  that  the  presumption  established  bj  sec- 
tion 164  of  the  Civil  Code,  that  a  married  woman  takes  the  part  of 
property  conveyed  to  her  and  her  husband  as  tenant  in  common 
unless  a  different  intention  is  expressed  in  the  instrument,  is  not 
conclusive  and  may  be  disputed  and  overthrown  by  other  testimony, 
nevertheless  the  presumption  is  itself  evidence  which  may  outweigh 
the  positive  testimony  of  witnesses  against  it,  and  will  stand  as 
evidence  in  the  case  until  it  is  overcome  by  other  testimony.  (Vol- 
quards  v.  Myers,  500.  ) 

4.  Disputable  Presumption — Sufficiency  of  Evidsncb  to  Over- 
come— Review  on  Appeal. — ^Whether  or  not,  in  any  case,  a  dis- 
putable presumption  has  been  dispelled  by  testimony  received  in 
rebuttal  thereof,  is  a  question  whose  solution  is  solely  with  the 
trier  of  the  facts,  and  while  a  trial  court  or  jury  cannot  arbitrarily 
accept  a  disputable  presumption  as  against  other  testimony  received 
in  direct  opposition  thereto,  yet,  unless  it  is  clearly  and  unmis- 
takably made  to  appear  that  an  arbitrary  course  in  that  regard 
has  been  followed  by  the  trial  court  or  jury,  it  does  not  rest  within 
the  legal  power  or  right  of  an  appellate  court  to  say  that  the  pre- 
sumption should  have  been  rejected  as  having  been  dispelled  by  the 
evidence  set  up  against  it.     (Id.) 

5.  Presumption  That  Wipe  Holds  as  Tenant  in  Common — In- 
sufficiency OF  Husband's  Testimony  to  Overthrow.— In  this  ac- 
tion by  a  husband  against  the  executor  of  the  will  of  his  deceased 
wife  to  establish  his  claim  of  sole  ownership  to  real  estate  con- 
veyed to  him  and  to  her  during  her  lifetime,  the  trial  court  did 
not  abuse  its  discretion  in  holding  that  the  testimony  of  the  hus- 
band that  he  purchased  the  property  vnth  his  separate  money  and 
gave  his  wife  no  interest  therein  was  not  sufficient  to  overcome  the 
presumption  that  she  was  owner  of  an  undivided  one-half  interest 
in  the  property.     (Id.) 

See  Divorce;  Wills,  5. 


INCEST.     See  Criminal  Law,  84. 
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INDOBSEMENT.    See  Criminal  Law,  30,  31. 

INHEBITANCE  TAX. 

1.  DiATH  Of  Dkvisee  Subject  to  Tax — Computation  ot  Skoond  Tax. 
Where  a  testator  dies  leaving  his  estate  to  a  devisee  who  is  subject 
to  an  inheritance  tax,  and  the  devisee  then  dies  leaving  an  estate  the 
residuary  devisees  of  which  are  also  subject  to  an  inheritance  tax, 
the  first  inheritance  tax  is  to  be  deducted  from  the  amount  of  the 
second  estate,  in  computing  the  second  tax.  (Estate  of  Williams, 
285.) 

2.  Determination  of  Value  of  Estate — Deduction  of  Liens  and 
Debts. — In  making  his  appraisement  of  the  market  value  of  devised 
or  inherited  property  an  inheritance  tax  appraiser  is  to  allow  for 
and  deduct  from  the  value  of  such  property  all  ripened  liens,  fixed 
charges,  and  proven  debts  outstanding  against  it.     (Id.) 

8.  Tax  Imposed  Only  Upon  so  Much  Pbopebtt  as  Comes  to  Dis- 
tributee.— The  inheritance  tax  is  imposed  solely  upon  the  devisee, 
legatee,  or  heir,  and  upon  him  only  as  to  such  property  as  he  actually 
takes  on  distribution  as  devisee,  legatee,  or  heir.     (Id.) 

INJUNCTION.  See  Appeal,  18,  19;  Landlord  and  Tenant,  5;  Street 
Assessment,  5;  Streets,  Beads,  and  Highways,  3;  Water  and 
Water-rights,  14. 

INSANITY.    See  Criminal  Law,  63,  65. 

INSOLVENCY.    See  Corporations,  21-25. 

INSTBUCTION.  See  Appeal,  10;  Criminal  Law,  7,  14,  53,  54,  63-66, 
76,  77,  83-87,  93-95,  97,  105-108,  131,  132;  Evidence.  9;  Insur- 
ance,  3,  4;  Negligence,  5-8,  15-18,  23,  26,  27,  29,  30,  36,  37,  42. 

INSTRUMENT     See  Criminal  Law,  26-28,  36,  37. 

INSURANCE. 

1.  Lite  Insurance — ^Representations  in  Application — Statements 
AS  to  Prior  Ailments  and  Accidents — ^Whether  Substantially 
True. — Where  an  applicant  for  life  insurance,  in  reply  to  the  ques- 
tion, ''What  illnesses,  diseases,  or  accidents  have  you  had  since 
childhood  f"  answers  "typhoid  pneumonia,**  whereas  he  was  once 
struck  by  a  mule  as  a  result  of  which  one  rib  was  fractured,  caus- 
ing the  spitting  of  purulent  matter  and  totally  disabling  him  for 
a  period  of  nearly  four  months,  followed  by  partial  disability  for 
a  longer  period,  such  answer  is  not  "substantially  true,"  and  it 
was  error  for  the  court  in  instructing  the  jury  on  this  point  to  nstf 
the  expression  "substantially  true/'  without  defining  it,  where  it 
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INSURANCE  (Continued). 

appears  that  the  jury  misunderstood  the  term  in  that  they  found 
the  applicant's  representation  substantially  true.  (McEwen  t. 
New  York  Life  Insurance  Company,  694.) 

2.  Beprbsentations  by   Insured — "Substantially   Tede" — ^Meaning 

OF  WoBOS. — "Substantially  true"  does  not  mean  somewhat  true, 
partially  true,  on  the  one  hand;  nor  does  it  mean  true  in  eTery 
possible  and  immaterial  respect,  on  the  other.  It  means  true,  with- 
out qualification,  in  all  respects  material  to  the  risk.     (Id.) 

3.  Submitting   Special   Intekkogatories  to   Jury — Form  of  Ques- 

tions.— Questions  propound^  to  the  jury  as  to  such  representa- 
tions, upon  which  they  were  requested  to  render  special  verdicts,  in 
an  action  on  the  policy,  should  have  been  whether  or  not  thtf  an- 
swerii  so  given  were  true;  or,  if  the  term  "substantially  true"  were 
employed,  the  court  should  have  instructed  the  jury  as  to  the  mean- 
ing of  those  words.     (Id.) 

4.  Materiality  of  Representations — Whether  Question  for  Jury 
OR  FOR  Court. — In  such  action  it  was  error  for  the  court  to  submit 
to  the  jury  the  question  whether  the  representations  so  made  were  ma- 
terial, and  in  effect  that,  notwithstanding  the  fact  that  they  might  find 
the  answers  and  representations  to  be  untrue,  they  should,  neverthe- 
less, render  a  verdict  in  favor  of  the  plaintiff,  unless  they  found 
that  such  representations  were  material.  Where  the  materiality 
of  the  representations  depends  upon  inferences  drawn  from  facts 
and  circumstances  proved,  the  question  is  one  for  a  jury.  A  dif- 
ferent rule,  however,  applies  where  the  representations  are  in  the 
form  of  written  answers  made  to  written  questions.  In  such  case 
the  parties,  by  putting  and  answering  the  questions,  have  indicated 
that  they  deemed  the  matter  to  be  material.     (Id.) 

5.  MISREPSENTATIONS     by     InSURED^ADMISSIBILITY     OF     KVIDENCI     TO 

Show. — Declarations  made  by  an  insured  person,  inconsistent  with 
statements  which  he  made  in  his  application  as  to  prior  ailments  and 
accidents,  are  admissible  against  his  beneficiary  in  an  action  by  the 
latter  on  the  policy,  where  the  x>oli<5y  expressly  reserved  the  right 
in  the  insured  to  change  his  beneficiary.     (Id.) 

6.  Vested    Interest    of    Beneficiary — When    Dobs    not    Ejust. — 

Where  a  policy  of  life  insurance  reserves  to  the  insured  the  right  to 
change  his  beneficiary,  the  beneficiary  has  no  vested  interest  during 
the  lifetime  of  the  insured.     (Id.) 

7.  Marine  Insurance — Dredge  in  Tow  of  Tug — Oral  Evidence  That 

Insurance  Covers  Barges. — A  policy  of  marine  insurance  which 
undertakes  specifically  to  insure, the  dredge  "San  Francisco"  in  tow 
of  the  tug  "Sea  Eover,"  from  San  Francisco  to  San  Pedro,  and 
which  by  its  terms  is  silent  as  to  any  barge  to  accompany  the 
dredge^  may  be  shown  by  oral  evidence  to  cover  the  towing  of  two 
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INSURANCE  (Continued). 

barges  attached  to  the  dredge.  (Calif 
T.  New  Zealand  Insurance  Company,  61 

8.  Concealment  bt  Insubed — Remedies 
that  the  two  barges  made  a  part  of  the 
insurer,  he  may  rely  upon  such  conce 
policy  in  an  action  thereon  by  the  ins 
exclusive  remedy  of  one  who.  has  beco 
tract  by  reason  of  acts  or  omissions  of 
are  fraudulent  in  their  nature;  he  ma; 
rescission,  or  he  may  seek  affirmative 
for  any  injury  sustained  by  the  wron. 
other,  or  he  may  set  up  the  fraud  by 
brought  to  enforce  the  apparent  liabilit; 

9.  Matters  Material  to  Risk — Length 

Insured. — The  fact  that  barges,  increj 
two  or  three  times,  are  to  be  attached 
A  tug  upon  the  ocean  in  the  winter  ti 
creasing  the  risk  of  the  voyage,  and  a 
insurer  is  sufficient  to  avoid  a  policy  oi 

10.  Failure  to  Read  Policy — Right  to  1 
to  Application. — One  who  procures  n 
to  rely  on  the  presumption  that  the 
eordanee  with  the  facts  discloscfd  in  h 
ure  to  read  the  policy  will  not  relieve 
to  make  the  policy  conform  to  the  faci 
(Id.) 

IL  Concealment  of  Facts  bt  Broker — I 
SURER. — ^Where  the  owner  of  a  barge 
brokers  to  obtain  insurance  on  it  duri: 
ing  to  them  the  facts  material  to  ih 
policies  to  a  firm  of  general  agents  ( 
giving  them  the  information  they  have 
relative  to  the  risk,  but  the  latter  agei 
the  entire  risk  with  their  company,  pit 
for  another  company,  in  accordance  wi 
surance  agents,  a  policy  issued  by  the  I 
because  such  latter  agents  did  not  comi 
which  had  been  given  to  them.     (Id.) 

INTBREST. 

Allowance  on  Unliquidated  Claim  Befoi 
on  an  implied  contract  to  pay  the  reaso 
est  is  not  allowable  before  judgment;  a 
the  judgment  will  be  modified  to  thi 
chants  Collection  Agency  v.  Qopcevic, 
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INTERPRETER.    See  Criminal  Law,  74,  75, 

INTOXICATING  LIQUORS. 

1.  Power    of    Municipautt    to    Prohibit    Sale— Soucitation    of 

Orders — Place  of  Delivery. — The  legislative  authority  of  a  muni- 
cipalitj  or  political  *  subdivision  of  the  state  cannot  enforce  penal- 
ties against  persons  soliciting  orders  within  its  jurisdiction  for  in- 
toxicating liquors,  in  cases  where  such  liquors  are  to  be  delivered 
outside  the  limits  of  such  subdivision.  (Qolden  &  Company  v.  Jus- 
tice's Court  of  Woodland  Township,  778.) 

2.  Wylub  Looal  Option  Law — Soucitation  of  Orders — ^Plaob  of 
Sale  or  Deuvery. — Section  15  of  the  Wyllie  Local  Option  Law 
(Stats.  1911,  p.  599),  which  makes  it  unlawful  for  any  persona 
"within  no-license  territory  to  solicit  orders,  take  orders,  or  make 
agreements  for  the  sale  or  delivery  of  alcoholic  liquors,"  cannot  be 
invoked  by  a  municipality  to  prohibit  the  solicitation  or  taking  of 
orders  within  its  limits  for  the  sale  or  delivery  of  such  liquors 
without  its  boundaries.     (Id.) 

S.  Sale  of  Liquor — Complaint  Charging — Jurisdiction  of  Jus- 
tice's Court. — A  complaint  which,  in  the  language  of  the  statute, 
charges  the  solicitation  of  orders  for  the  sale  of  intoxicating  liquors 
within  "no-liconse  territory,"  is  sufficient  to  give  a  justice's  court, 
acting  as  a  magistrate's  court,  authority  to  preliminarily  eTamine 
and  pass  upon  the  charge,  although  it  does  not  directly  appear 
from  or  upon  the  face  of  the  complaint  whether  the.  liquor  was 
to  be  delivered  within  or  without  the  territory.     (Id.) 

4.  Order  for  Sale  of  Liquor— Manner  of  Taking. — Section  15  of 
the  Wyllie  Act,  which  makes  it  unlawful  for  any  person,  company, 
association,  or  club,  within  no-license  territory,  to  solicit  orders,  take 
orders,  or  make  agreements  for  the  sale  or  delivery  of  alcoholie 
liquors,  does  not  contemplate  that  the  prohibited  solicitation  must 
be  carried  on  within  such  territory  in  person  by  a  party  or  his 
agent.  Such  section  was  intended  by  the  legislature  to  prevent,  if 
possible,  or  to  penalize,  if  committed,  the  solicitation  of  orders,  the 
taking  of  orders  or  the  making  of  agreements  within  no-lioense  ter- 
ritory for  the  sale  or  delivery  of  intoxicating  liquors  in  such  ter- 
ritory, irrespective  of  the  manner  in  which  such  acts  might  be 
accomplished.     (Id.) 

5.  Personal    Solicitation    of    Orders    Unnecessary  —  Tabing   of 

Orders  by  Mail. — One  who  solicits  orders  or  makes  agreements 
through  the  instrumentality  of  letters,  sent  to  the  addresses  in  no- 
license  territory  of  persons  residing  or  being  therein,  thus  brings 
himself  as  clearly  under  the  ban  of  the  statute  as  if  he  were  to 
prosecute  such  solicitation  or  make  such  agreements  ia  p^son  withia 
the  boundaries  of  such  territory.     (Id.) 
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INTOXICATING  LIQUORS  (Continued). 

6.  iNTDtPRETATION  OF  STATUTB — PUEPOSB 

statute  must  be  construed  ^ith  refere: 
be  accomplished  by  it;  and  in  order 
is  proper  to  consider  the  occasion  an 
(Id.) 

7.  QkAMMATICAL    OONSTBUOnON      OF     St. 

JXOTED. — ^Where  a  statute  may  be  give 
leading  to  a  result  in  manifest  opposit 
or  in  circumYention  of  its  paramount 
be  rejected  and  one  adopted  which  wi 
object  designed  hj  the  legislature  to 
(Id.) 

8.  LlQUOB  FOR  HOUSSHOU)  USE — SouciTi: 

The  act  of  soliciting  orders  from  indi^ 
was  intended  to  be  and  is  enjoined  bj 

9.  Sali  of  Liquor — 'Pulck  of  Consumm 
not  important,  so  far  as  concerns  eith* 
or  that  of  making  agreements  for  the  i 
whether  the  sale  contemplated  by  su 
is  consummated  outside  of  the  territo 
of  the  offense  of  soliciting  orders  or  t] 
intoxicants  within  such  territory  is  in 
of  the  agreements  with  the  purpose  i 
liquors  therein.     (Id.) 

10.  Manner  of  Taking  Orders  for  Liqu« 
The  Wyllie  Act  is  intended  to  proven^ 
solicitation,  whatever  may  be  its  foi 
letter  or  other  like  communications 
from  within  no-license  territory  throu 
by  messengers  and  addressed  to  person 
pharmacists,  at  their  residences  or  pit 

11.  Distinction  Between  Souoitino  Ord 
PAPER  Advertisement. — There  is  a  di 
tion  of  orders  by  means  of  letters 
mail  to  particular  individuals  in  no- 
culation  in  such  territory  of  newspa] 
extolling  the  quality  and  giving  th< 
liquor.  In  the  first  case  the  minds  of 
addressed  upon  a  single  subject  and 
called  to  the  subject  matter  of  the  ] 
other  no  particular  person  is  appe^ 
various  matters  which  are  usually  rej 
through  the  medium  of  the  adverti 
of  general  circulation.     (Id.) 

i8  CsL  App.~66 
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INTOXICATING  LIQUORS  (Continued). 

12.  WoBDS  AND  Phrases — Meaning  of  Wobd  "Solicit." — The  word 
"solicit"  implies  personal  petition  and  importunitj  addressed  to  a 
particular  individual  to  do  some  particular  thing,  and  it  ia  unques- 
tionably in  this  sense  that  the  term  is  used  in  the  Wyllie  Act.     (Id.) 

13.  SouciTiNG  Oboebs  fob  Liquob  by  Mad>— Venue  of  Offense. — 

The  solicitation  of  orders  for  liquor  by  mail  in  no-license  territory 
is  complete  upon  the  receipt  of  the  letter  by  the  person  to  whom 
it  is  addressed,  and  the  venue  of  the  offense  is  in  that  county. 
(Id.) 

14.  Wyllie  Act— -Solicitation  of  Obdebs  fob  Liquob  in  No-Licensb 
Tebbitobt. — The  application  for  a  writ  of  prohibition  is  denied  in 
this  case  on  the  authority  of  Qvlden  4r  Company  y.  Jwtice'a  Cowt 
of  Woodland  Township,  ante,  p.  778.  (Qolden  ft  Company  y.  Jus- 
tice's Court  of  Guinda  Township,  802.) 

IBBIGATION.    See  Water  and  Water-rights,  1-4. 

JUDGMENT. 

1.  Inoobbect  Entbt — Amendment  Nunc  Pbo  Tunc. — In  a  case  where 
it  is  made  to  appear  that  the  entry  in  the  minutes  does  not  correctly 
embody  the  judgment  given  by  the  court;  it  is  a  familiar  rule  that 
the  court  may  at  any  time  amend  the  judgment  nwM  pro  tvno  to 
make  the  entry  conform  to  the  true  judgment.  (Kowalsky  y.  Nich- 
olson, 160.) 

2.  Amendment  of  Obdeb  iNADysiiTENTLT  Mads  and  Entebed. — ^The 

power  of  courts  to  amend  their  judgments  is  not  wholly  confined 
to  such  cases;  it  extends  also  to  cases  where,  as  here,  the  order 
was  inadvertently  made  and  entered.     (Id.) 

3.  Beplevin — CoBBEcnoN  OF  Judgment  Nunc  Pbo  Tunc. — ^Where  the 
plaintiff  in  claim  and  delivery  has  secured  possession  of  the  prop- 
erty, and  the  defendant  obtains  a  dismissal  of  the  action  for  want 
of  prosecution,  the  order  of  dismissal,  if  it  inadvertently  omits  to 
direct  the  return  of  the  property,  may  be  corrected  by  the  court 
wuno  pro  tunc.     (Id.) 

4.  Action  fob  Installments  of  Bent — ^Exfbbss  Limitation  as  to 
Questions  Detebmined— Judgment  as  Bab  to  Subsequent 
AcnoN. — ^Where,  in  an  action  to  recover  installments  of  money  in 
the  nature  of  rent,  the  court  determines  the  cause  with  reference  to 
the  installments  that  were  matured  when  the  complaint  was  filed 
and  expressly  declines  to  find  as  to  any  subsequent  installment,  the 
judgment  is  not  a  bar  to  a  subsequent  action  for  later  installments. 
(Jacoby  v.  Peck,  36a.) 

5.  Conclusiveness  of  Judgment — ^Mattebs  That  Might  have  Been 
Litigated. — The  rule  that  a  judgment  is  final  and  conclusive  be- 
tween the  parties  not  only  as  to  matters  actually  determined,  but 
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JUDGMENT  (Continued). 

as  to  everj  nuitter  which  the  parties  might  have  litigated  and  haye 
decided  as  incident  to  or  essentially  connected  with  the  subject 
matter  of  the  litigation  within  the  purview  of  the  original  action, 
cannot  properly  be  invoked  as  to  an  issue  which  affirmatively  ap- 
pears not  to  have  been  determined  by  the  judgment;  as  to  that  issus 
there  is  no  judgment,  and  necessarily  there  can  be  no  estoppel  by 
something  that  does  not  exist.     (Id.) 

6.  Opening  Default — ^Discretion  of  Couet — Review  on  Appbau — 

The  action  of  a  trial  court,  upon  an  application  to  set  aside  a  de- 
fault and  grant  relief  from  the  judgment  based  thereon,  rests  so 
largely  in  the  discretion  of  that  court  that  its  action  in  refusing  to 
grant  the  application  will  not  be  disturbed  on  appeal,  unless  the 
record  clearly  shows  that  such  discretion  has  been  abused.  (Brown 
T.  Martin,  786.) 

7.  Relief  from  Default — Liberalitt  of  Practice  Under  Section 

473  of  the  Code  of  Civil  Procedure. — Trial  courts  should  be 
liberal  in  the  application  of  the  remedial  provisions  of  section  473 
of  the  Code  of  Civil  Procedure  to  litigants  in  default,  to  the  end 
that  causes  may  be  presented  and  tried  upon  their  merits;  and 
where  the  parties  in  default  have  appeared  promptly,  apparently  in 
good  faith,  and  have  tendered  proper  pleadings,  raising  issues  going 
to  the  merits  of  the  action,  applications  to  set  aside  their  default 
arising  from  their  excusable  neglect  ought  to  be  granted.     (Id.) 

8.  Default    Against    Foreignert— Refusal    to    Open — Absence    of 

Defense  on  Merits. — It  is  not  an  abu9e  of  discretion  to  refuse 
to  set  aside  a  default  in  an  action  for  forcible  entry  and  unlawful 
detainer,  notwithstanding  the  defendant  is  a  foreigner  without 
ability  to  read  or  write  English  and  appears  promptly  and  shows 
that  his  default  occurred  through  his  ignorance  of  the  importance 
of  the  precise  date  of  service  of  process  upon  him,  where  there  is 
no  showing  that  he  possesses  or  pleads  a  sufficient  defense  to  the 
action  upon  the  merits.  (Id.) 
0.  Default  Judgment— Relief  from  After  Satisfaction. — The  fact 
that  a  default  judgment  is  satisfied  before  application  is  made  to 
set  aside  the  default  does  not  bar  the  remedy.     (Id.) 

See  Appeal,  1,  2,  6,  11,  13,  14,  16,  20-23,  25,  30;  Corporation, 
9,  10;  Damages,  2;  Eminent  Domain;  Guaranty,  5;  Interest; 
Surety. 

JUBISDICTION.    See  Appeal,  22;  Divorce,  10;  Juvenile  Court;  Muni- 
eipal  Corporations,  1,  2;  State  Lands. 

JURY  AND  JURORS.    See  Criminal  Law,  112-114. 

JUSTICE'S  COURT.    See  Appeal,  27-29;  HoUday. 
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JUVENILB  OOUBT. 

Commitment  of  Dependent  Minost— Absenoi  of  Jubismotion — 
HABEA.S  Corpus. — ^Where  a  petrtion,  praying  that  a  minor  be  taken 
into  custody  as  a  dependent  child,  fails  to  state  any  of  the  facts 
required  by  statute  to  constitute  the  child  a  dependent,  an  order  of 
the  juvenile  court  committing  him  to  the  custody  of  the  probation 
officer  is  without  jurisdii^tion  and  the  child  wiH  be  released  on 
habeas  corpus,     (Matter  of  Burner,  637.) 

LANDLORD  AND  TENANT. 

1.  Destruction  of  Premises — ^Liability  fob  Bent. — One  who  eontraets 
with  the  lessees  of  certain  premises  to  pay  them  a  stipulated  sum 
monthly  for  the  remainder  of  their  term  in  consideration  of  their  trans- 
ferring their  interest  to  the  owners  of  the  property,  and  securing  from 
them  a  lease  direct  to  him  for  which  the  owners  are  to  reeeiye  an 
additional  rental,  is  released  from  his  obligation  to  the  original 
lessees  on  the  destruction  of  the  premises  by  fire  prior  to  the  expira- 
tion of  the  term.     (Jacoby  v.  Peck,  183.) 

2.  Lease — Form  of  Instrument. — No  technical  or  particular  form  of 

words  is  required  in  the  formulation  of  a  written  lease.  Whatever 
words  show  an  intention  on  the  part  of  the  lessor  to  dispossess  him- 
self of  the  premises,  and  on  the  part  of  the  lessee  to  enter  and  hold 
in  subordination  to  the  lessor's  title,  are  sufficient.  (Morris  T. 
Iden,  388.) 

8.  Contract  to  Carry  .on  Dairy — ^Whether  Constitutbs  Lease. — A 
written  agreement  wtich  provides  that  the  second  party  thereto  "is 
to  care  for,  milk,  separate,  feed  hogs,  cows,  calves,  and  do  all  the 
work  necessary  to  the  success  and  cleanliness"  of  a  certain  dairy 
located  on  described  land;  that  the  first  party  "is  to  furnish  all 
feed  necessary  to  the  success  of  said  dairy,  and  keep  on  the  prem- 
ises" a  certain  number  of  cows,  for  which  he  is  to  receive  one-third 
of  the  income  of  the  dairy;  that  "the  life  of  this  lease  is  three  years 
from  date";  and  that  "it  is  agreed  between  the  first  and  seeond 
parties  to  this  lease  that  the  second  party  must  absolutely  care  for 
stock  satisfactorily  to  first  party  and  his  failure  to  do  so  is  a  for- 
feiture on  his  part,"  constitutes  a  lease,  rather  than  a  contract  of 
employment     (Id,) 

4.  Assignment  of  Lease— When  Permissible. — Since  such  instm- 
ment  is  a  lease,  and  not  a  contract  for  personal  services,  the  lessee 
is  entitled  to  assign  it  if  it  coxxtsans  no  atipolation  against  assign- 
ment.    (Id.) 

6.  Injunction  Against  Bbsaoh  by  Lessor—Bight  of  Lessee  to  In- 
voke.— If  the  lessor  in  such  case,  when  only  a  little  over  two 
months  of  the  term  of  three  years  of  the  tenancy  has  elapsed,  ad- 
vertises for  sale  the  personal  property  mentioned  in  the  lease,  and 
thus  threatens  an  act  which,  in  view  of  the  character  of  the  businesi 
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for  which  the  property  is  to  be  used,  will  praeticallj  result  in 
tenninating  the  lease  and  so  destroying  the  rights  of  the  lessee's 
assignee,  the  assignee  is  entitled  to  the  protection  of  the  injunctive 
Jurisdiction  of  a  court  of  equity.     (Id.) 

6.  AonoN  fOB  Use  and  Occupation — ^Nscessitt  or  Ezistenoi  of 
ConrnuLoruAL  Relation. — In  an  action  for  use  and  occupation  of 
real  property,  the  plaintiff  is  not  entitled  to  recover  unless  he  shows 
that  the  conventional  relation  of  landlord  and  tenant  exists.  (Pa- 
eifle  States  Corporation  v.  Arnold,  672.) 

7.  Relation   of   Landlobd   and    Tenant — Whethbb   Implied   fbom 

FiNDiNOS. — The  existence  of  th^  relation  of  landlord  and  tenant  is 
not  to  be  implied  from  a  finding  in  such  action  "that  no  written 
or  Terbal  lease  was  executed  by  plaintiff  to  defendant  of  said 
premises,  but  th&t  notice  was  given  by  plaintiff  to  defendant  that 
defendant  would  be  liable  for  the  rental  of  said  premises  if  he 
eontinued  to  use  and  occupy  the  same  after  May  1,  1911."     (Id.) 

8.  Notice  of  Liability  fob  Bent— Whetheb  Shows  Relation  of 
Landlobd  and  Tena2TT. — The  fact  that  the  plaintiff  gave  notice 
that  the  defendant  would  be  liable  for  rent,  in  the  absence  of  any 
showing  of  asseni  on  the  part  of  the  defendant,  is  insufficient  to 
show  the  existence  of  any  contractual  relations  between,  the  par- 
ties, without  which  tiie  plaintiff  «onkl  not  prevail  in  an  action  to 
recover  rent     (Id.) 

9.  Change  of  Obioinal  Contbaot — Assignment  of  Sttblbtting — 
Release  of  Subbtt  of  Tenant. — ^Where  lessees  form  a  corporation, 
and  the  corporation  occupies  the  leased  premises  and  pays  rent 
without  obtaining  an  assignment  of  the  lease,  and,  financial  diffi- 
culties overtaking  the  corporation,  the  premises  are  occupied  suc- 
cessively by  the  sheriff,  a  trustee  in  bankruptcy,  and  a  purchaser 
at  the  trustee's  sale,  each  paying  rent  on  account  ef  the  lease,  the 
fureties  of  the  lessee  are  not  thereby  released  from  liability  on 
the  theory  that  the  lessor  has  allowed  an  assignment  or  subletting 
without  their  consent.     (Henne  v.  Summers,  763.) 

10.  Wbitten  Lease— How  ]£at  be  Altebbd. — The  lease,  being  a  writ- 
ten contract,  could  be  altered  only  by  a  contract  in  writing  or  an 
executed  oral  agreement.     (Id.) 

IL  Rent — Acceptance  fbom  Pbbson  in  Possession — Release  of 
Lessee  and  Sukbties. — The  mere  acceptance  by  the  landlord  of 
rent  from  the  various  persons  in  possession  did  not  release  the 
lessees  from  the  covenants  contained  in  the  lease  nor  discharge  their 
Bureties.    (Id.) 

12.  Fees  of  Attobney — ^Reoovebt  in  Action  Against  Subbties. — ^At- 
torney's fees  incurred  by  the  lessor  on  account  of  the  lessees'  non- 
payment of  rent  and  the  various  ehanges  in  occupancy,  may  be 
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recovered  by  the  landlord,  in  his  action  against  the  sureties  of  the 
lessees,  without  proving  that  such  fees  have  actually  been  paid. 
(Id.) 

13.  Lease  or  Premises  on  Which  to  Manufacture  Nickel  and  Slot 
Machines — Lawfulness  of  Enterprise — Cancellation  of  Lease. 

\  A  complaint  in  an  action  by  a  lessee  for  the  cancellation  of  the  lease, 

which  alleges  that  the  premises  were  leased  for  the  purpose  of  eon< 
ducting  therein  the  business  of  manufacturing  "coin  operating  ma< 
chines,  commonly  known  as  nickel-in-the-slot  machines,"  and  that 
by  an  act  of  the  legislature  in  the  year  1911,  the  business  of  man- 
ufacturing or  having  in  possession  any  nickel-in-the-slot  machine 
became  unlawful,  fails  to  state  a  cause  of  action  upon  the  theory 
that  the  subsequently  enacted  law  rendered  the  terms  of  the  lease 
impossible  of  performance.  (Fey  v.  Rossi  Improvement  Company, 
766.) 

14.  Nickel-in-the  Slot  Machines — Construction  of  Section  330a  of 
Penal  Code.— Section  380a  of  the  Penal  Code,  enacted  in  1911,  does 
not  prohibit  or  penalize  the  manufacture  of  nickel-in-the-slot 
machines,  but  has  reference  only  to  such  machines  when  they  are 
intended  for  gambling  purposes,  "upon  the  result  of  action  of  which 
money  or  other  valuable  thing  is  staked  or  hazarded."     (Id.) 

16.  Words  and  Phrases— Meaning  of  Nickbl-xn-bbe-Slot  Ma- 
chines.— The  phrase  "nickel-in-the-slot  machine"  ordinarily  has 
reference  only  to  that  "numerous  class  of  catch-penny  contrivances" 
which,  when  a  nickel  or  other  small  coin  is  dropped  into  the  slot, 
will  return  something  of  value  without  any  element  of  chance  other 
than  that  usually  present  in  ordinary  transactions  of  barter  and 
trade.  (Id.) 
See  Eminent  Domain;  Lease;  Partition,  6, 

LARCENY.-    See  Criminal  Law,  35-47. 

LEASE.    See  Broker,  1,  8-13;  Guaranty,  6-13;  Landlord  and  Tenant 

LICENSE.    See  Corporation,  13,  14. 

LIEN.    See  Mortgage;  Pledge;  Vesseli. 

LIFE  INSURANCE.    See  Insurance,  1-6. 

LOCAL  OPTION.    See  Intoxicating  Liquors. 

LOS  ANGELES,  City  of.    See  Municipal  Corporations,  6-10. 

MAINTENANCE.    See  Husband  and  Wife,  1,  2. 

MANDAMU&    See  Costs,  2,  3;  Municipal  Corporations,  11. 
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MABINE  INSURANCE.    See  Insurance. 
MARRIED  WOMAN.    See  Husband  and  Wife. 
MASTER  AND  SERVANT.    See  Negligence,  15-2L 
MEASURE  OF  DAMAGES.    See  Damages. 

MINES  AND  MINING. 

1.  Mines  and  Minxrals — ^Logatob  ob  Discovxkeb— Right  to  Pbotbo- 

TioN  FROM  Intrusion. — ^A  locator  of  a  mining  claim  cannot  be 
deprived  of  his  inchoate  rights  hj  the  tortious  acts  of  others;  nor 
can  an  intruder  and  trespasser  initiate  any  rights  which  will  defeat 
those  of  a  prior  discoverer.     (Gobert  ▼.  Butterfield,  1.) 

2.  Amendment  of  Notice  of  Location — ^Doctrine  of  Relation. — 
Where  the  object  of  amending  the  notice  of  a  location  of  a  mining 
ckim  is  to  cure  obvious  defects,  and  there  is  no  attempt  to  include 
new  ground,  the  amended  certificate  will  relate  back  to  the 
original,  notwithstanding  intervening  locations.     (Id.) 

3.  Excessive  Location — How  Pab  Yoidabix. — A  location  of  a  mining 
claim  in  excess  of  the  statutory  limit,  where  it  injures  no  one  when 
made,  if  made  in  good  faith,  is  voidable  only  as  to  the  excess.     (Id.) 

4.  Amendment  of  Location — ^Right  to  Make. — A  locator  of  a  mining 
claim  may  amend  his  location,  if  it  can  be  done  without  prejudice 
to  the  rights  of  others.     (Id.) 

5.  Marking  of  Boundaries — Effect  of  Subsequent  Obuteration. — 
Where  a  mining  claim  is  once  sufficiently  marked  on  the  ground^ 
and  all  necessary  acts  of  location  are  performed,  a  right  vests  in 
the  locator,  which  cannot  be  divested  by  the  subsequent  obliteration 
of  the  marks  or  removal  of  the  stakes  without  his  fault.  If  the 
evidence  shows  that  the  boundaries  were  originally  marked,  the  fact 
that  the  stakes  then  set  cannot  in  later  years  be  found,  raises  no 
presumption  against  the  validity  of  the  original  marking.     (Id.) 

6.  Time  for  Marking  Claim. — A  claim  may  be  marked  at  any  time 
'  prior  to  the  acquisition  of  an  intervening  right,  regardless  of  the 

question  as  to  whether  the  time  within  which  such  marking  was 
made  is  reasonable  or  not.     (Id.) 

7.  Action  to  Determine    Title — Confucting   Boundaries. — ^In  this 

action  to  determine  title  to  a  quartz  mining  claim  the  evidence 
was  sufficient  to  justify  the  trial  court  in  concluding  that  the  plain- 
tiff had  no  intention  originally  of  claiming  any  ground  beyond  the 
disputed  boundary  line,  and  that  his  object  in  amending  his  loca- 
tion was  to  take  advantage  of  a  discovery  made  by  one  who  had 
already  in  good  faith  located  the  ground.     (Id.) 
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MISTAKE. 

Bbfobmation  Of  Contract— Mutual  Mistake  in  Omittino  Date. — 
Where  the  court  finds  in  an  action  wherein  one  of  the  connts  in  the 
complaint  is  to  have  a  contract  for  the  purchase  and  sale  of 
oil  land  reformed  so  as  to  insert  the  date  thereof,  finds  that  the 
failure  to  insert  the  date  in  the  contract  was  a  mutual  mistake  of 
the  parties,  the  result  of  inadvertence  and  "unconscious  f orgetful- 
ness/'  the  court  is  not  onlj  warranted  but  compelled  to  decree 
reformation.     (Waratah  Oil  Co.  v.  Beward  Oil  Co.,  638.) 

MONET  HAD  AND  BBCEIVED.    See  Evidence,  4^. 

MONOPOLUa 

1.  Cartwrioht  Anti-tbust  Law— Combination  to  Prevent  Bbokeb 

nou  Efteotino  Sale  of  Land— Sufficiency  of  Complaint  fob 
Double  Damages. — In  an  action  by  a  real  estate  broker  against 
the  stockholders  of  a  bank  for  double  the  amount  of  damages  alleged 
to  have  been  sustained  by  him  by  their  acts  in  preventing  him  from 
consummating  the  sale  of  certain  real  property  devoted  to  the  grow- 
ing of  wine  grapes,  a  complaint  alleging  that  the  defendants  com- 
bined together,  in  violation  of  the  Cartwright  anti-trust  law  (Stats. 
1907,  p.  984;  Stats.  1909,  p.  953)  for  the  purpose  of  securing  and 
maintaining  a  monopoly  of  the  wine  industry  and  of  lands  suitable 
to  the  growing  of  wine  grapes  in  the  state,  and  that  they  determined 
to  destroy  the  plaintiff's  business,  by  reason  of  his  having  preferred 
eharges  against  the  bank  to  obtain  its  expulsion  from  a  certain  real 
estate  board,  and  that  they  coerced  the  bondholders'  committee  of  a 
certain  vineyard  corporation,  who  had  employed  the  plaintiff  to  sell 
certain  land,  to  refuse  to  conclude  a  sale  negotiated  by  the  plaintiff 
through  his  agency,  does  not  state  a  cause  of  action  under  the  Cart- 
wright  Act     (Krigbaum  v.  Sbarbaro,  427.) 

2.  Chabacteb  of  Transaction — Injury  not  Directly  Besultino  from 

Monopoly. — It  is  manifest  from  the  circumstances  of  the  transaction 
complained  of  as  divulged  by  the  complaint  that  the  injury,  if  any, 
sustained  by  the  plaintiff  in  such  transaction  did  not  occur  as  the 
direct  result  of  the  restrictions  in  trade  or  commerce  which  it  is 
charged  are  being  maintained  by  the  alleged  trust  or  combination,  but 
must  have  been  directly  occasioned,  if  at  all,  by  the  wrongful  acts 
either  of  the  trust  itself,  as  a  corporate  entity,  not  acting  within 
the  scope  of  the  purposes  of  its  organization,  or  by  the  defendants, 
as  individuals,  combined  together,  it  may  be,  for  that  express  purpose. 
(H.) 
8.  Interpretation  of  Cartwright  Act — Injury  to  Business  or 
Property. — Injury  in  business  or  property  within  the  contemplation 
of  section  11  of  the  Cartwright  anti- trust  law  providing  that  any 
person  injured  "in  his  business  or  property  by  any  other  person  <v 
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corporation  or  associatioiL  or  partnership,  bj  reaaon  of  anything  for- 
bidden or  declared  to  be  nnlawful"  by  such  act,  may  recover  two- 
fold damages,  arises  where  the  injury  has  directly  resulted  from  the 
fact  of  the  existence  of  the  trust,  that  ia,  where  the  business  or  prop- 
erty has  directly  sustained  injury  solely  by  reason  of  the  restrictions 
in  trade  or  commerce  which  aSre  fostered  by  such  trust  or  combina- 
tion. One  whose  business  or  property  has  been  injured  eannot  mainr 
tain  an  action  under  such  law  if  the  injury,  although  directly  the 
result  of  the  wrongful  acts  of  the  trust  or  the  constituent  members 
thereof,  did  not  arise  by  reason  of  t^e  restrictions  in  trade  or  com- 
merce carried  out  by  such  trust  or  combination.     (Id.) 

4.  Allegations  as  to  Tbust— Matters  of  Inducement. — The  aver* 

maits  in  such  complaint  as  to  the  alleged  trust  are  wholly  immaterial 
to  the  gist  of  the  complaint, — namely,  the  wrongful  acts  whereby 
the  defendants,  having  combined  and  conspired  together  for  that 
purpose,  but  not  ae  a  trust  or  combination  in  restraint  of  trade, 
eaused  the  committee  to  break  its  contract  with  the  plaiiitiff.  At 
best  such  averments  can  be  regarded  as  nothing  more  than  matter 
of  inducement,  explanatory  to  some  extent,  perhaps,  of  the  gist  of 
the  complaint.     (Id.) 

5.  Complaint — Sutficienot  of  Statsmbnt  of  Tost. — ^While  such  com- 

plaint is  not  good  under  the  anti-trust  act,  it  sufficiently  states  an 
actionable  wrong  against  the  defendants  to  fortify  the  pleading 
against  the  force  of  a  general  demurrer,  and  the  measure  of  damages 
is  the  actual  detriment  he  has  suffered  by  reason  of  the  wrong. 
(Id.) 

6.  PUBOHASSB   BeADT  AND   ABLE — ALLEGATION  OONCEBNING. — It  is  not 

necessary  for  the  plaintiff  in  such  action  to  allege  that  at  the  time 
the  sale  was  prevented  he  had  procured  a  purchaser,  ready,  willing, 
and  able  to  purchase  for  ths  amount  and  upon  the  terms  prescribed, 
where  it  appears  that  the  only  step  necessary  to  the  procurement  was 
in  concluding  the  negotiations,  that  is,  in  consummating  or  crystallis- 
ing the  negotiations  into  an  agreement  (Id.) 
T.  Exclusive  Bight  of  Bsokeb  to  Sell — Allegation  Bbgabdino. — 
Not  is  it  necessary  to  allege  that  the  plaintiff  had  tiie  exclusive 
right  to  sell  the  property  during  the  Ufe  of  his  contract,  or  that 
^6  committee  in  its  contract  with  him  did  not  reserve  to  itself 
the  right  to  make  a  sale  within  that  time.     (Id.)^ 

MOBTOAGB. 

.  1.  Action  to  Fobbclosb— Stipulation  as  to  Disposition  of  Bum- 
FLU8— OONCLUSIVXNBSS  ON  APPEAL. — Where  an  the  defendants 
is  an  action  to  foreclose  a  mortgage  stipulate  that  aU  okims 
(except  those  of  defendants  who  afterward  i^peal)  to  any  surplus 
that  may  remain  after  the  satisfaction  of  the  mortgage  need  not  be 


Digitized  by  LjOOQIC 


874  Municipal  Coiipobations. 

MORTGAGE  (Continued). 

disposed  of  in  the  present  action  bnt  should  await  adjudication  in 
another  action  pending  between  the  several  defendants  to  deter- 
mine Uie  extent  and  priorities  of  their  respective  claims  to  the 
mortgaged  premises,  the  appealing  defendants  cannot  complain 
of  a  provision  in  the  decree  of  foreclosure  requiring  the  surplus 
to  be  deposited  with  the  court  to  await  judgment  in  the  other  action 
pending,  nor  can  they  complain  of  the  failure  of  the  lower  court  to 
adjudicate  the  issues  presented  bj  the  answers  of  the  nonappealing 
defendants.  This  is  so  because  of  the  principle  of  appellate  pro- 
cedure which  denies  to  a  party  in  a  civil  action  the  assertion  of  a 
right  which  he  has  formally  waived,  or  the  advantage  of  an  error  in 
which  he  has  knowingly  acquiesced.  (Berkeley  Bank  of  Savings  and 
Trust  Company  v.  Miller,  315.) 

2.  Attobnst  Fes — Poweb  of  Court  to  Find  as  to  Reasonableness. 
In  an  action  to  foreclose  a  mortgage  the  court  has  the  right  to  de- 
termine, even  if  no  evidence  has  been  adduced  on  the  subject,  that 
the  attorney  fee  provided  in  the  mortgage  is  reasonable.     (Id.) 

3.  FOBXGLOSUBB   OF   MOBTOAGS— SUBBOOATION   TO   RIGHTS   OF  PLAINTIFF 

—Substitution  of  Pabtos. — Where  one  of  the  defendants  in  fore- 
closure proceedings,  who  claims  an  interest  in  the  premises  subordi* 
nate  to  the  mortgage,  makes  a  tender  to  the  plaintiff  for  the  amount 
due  him,  together  with  the  costs  and  counsel  fees,  which  tender  is 
accepted,  he  is  entitled  to  be  subrogated  to  the  interests  of  the 
plaintiff,  and  then  properly  substituted  as  the  pkuntifl  in  the  action. 
(Id.) 

MUNICIPAL  CORPORATIONS. 

1,  PBOGEEDINtt    TO    INCOBPOBATB — PETITION    OF    ElECTOBS — AFFIDAVITS 

▲s  TO  SiGNATUBES. — In  proceedings  for  the  incorporation  of  a  city 
of  the  sixth  class,  the  affidavit  of  three  qualified  electors,  filed  with 
the  petition,  certifying  the  genuineness  of  the  signatures  to  the  peti- 
tion, of  more  than  fifty  of  the  qualified  electors  of  the  county  residing 
within  the  proposed  limits,  is  prima  facie  evidence  of  the  requisite 
number  of  signers;  and  if  no  other  evidence  is  presented  to  or 
considered  by  the  board  of  supervisors,  it  is  bound  to  determine 
that  it  has  jurisdiction  to  make  its  order,  so  far  as  such  jurisdic- 
tion depends  upon  the  number  of  qualified  electors  signing  the  peti- 
tion. (Hoffecker  y.  Board  of  Supervisors  of  Los  Angeles  County, 
405.) 

2.  Wbit  OF  Review— <JuESTiONS  That  mat  be  Odnsidebbd. — In  pro- 

ceedings for  a  writ  to  review  the  action  of  the  board  of  super- 
lyisors  in  granting  such  petition,  the  court  cannot  take  into  con- 
sideration any  facts  other  than  those  which  would  appear  in  a  return 
by  the  board  showing  the  record  of  the  proceedings  before  it;  and 
in  this  caso  the  return  would  show  that  the  petition  was  signed  by 


Digitized  by  LjOOQIC 


Municipal  Corporations.  875 

MUNICIPAL  C0RP6EATI0NS  (Continued). 

the  requisite  number  of  qualified  electors,  and  therefore  the  alleged 
irant  of  jurisdiction  upon  the  ground  of  defect  in  number  of  quali- 
fied electors  could  not  be  made  to 'appear  in  this  proceeding.     (Id.) 

3.  Notice  of  Petition — Pubucation  pob  Two  Weeks. — The  publica- 

tion of  the  petition  for  incorporation,  reciting  that  the  same  will 
be  presented  on  September  twentieth,  in  the  issues  of  September 
thirteenth  and  twentieth  of  a  weekly  newspaper,  is  a  sufficient  publi- 
cation for  two  w^ks,  and  fulfills  the  requiremente  of  the  statute. 
(Id.) 

4.  Publication  Once  a  Week — Daily  or  Weekly  Newspaper. — A 

requirement  that  a  notice  be  published  for  a  designated  number  of 
weeks  in  some  newspaper  published  in  the  coun^ty  is  fully  satisfied 
by  a  publication  once  each  week  for  the  designated  number  of  weeks 
in  a  daily  newspaper  published  in  the  county.  The  same  is  true 
when  the  newspaper  is  only  of  weekly  publication.     (Id.) 

5.  Amendment  or  Charter — ^Board  of  Pubuc  Service  Commissioners 
— Constitutional  Law.— *The  amendments  to  the  freeholders'  char- 
ter of  the  city  of  Los  Angeles,  creating  a  board  of  public  service 
commissioners  and  giving  it  control  of  the  revenues  derived  from 
the  sale  of  water,  are  not  violative  of  section  13  of  article  XI  of 
the  constitution,  which  prohibits  the  legislature  from  delegating 
municipal  functions  to  special  commissions.  (Mesmer  v.  The  Board 
of  Public  Service  Commissioners  of  the  City  of  Los  Angeles,  578.) 

6.  Freeholders'   Charter  —  Approval  by  Legislature  —  Power  to 

Change. — The  legislature  has  no  power  to  mould  or  change  a  free- 
holders' charter  of  a  city  when  such  instrument  is  before  it  for 
approval.     (Id.) 

7.  Approval  op  Freeholders'  Charter  by  Legislature — Whether 
an  Exercise  op  Law-making  Power. — The  legislature  does  not, 
when  it  approves  by  resolution  a  freeholders'  charter  for  a  city, 
exercise  law-making  power  in  the  sense  intended  to  be  expressed 
in  the  prohibitory  clause  of  the  constitution,  that  "the  legislature 
shall  not  delegate  to  any  special  commission,  private  corporation, 
company,  association,  or  individual,  any  power  to  make,  control, 
appropriate,  supervise,  or  in  any  way  interfere  with,  any  county, 
tity,  town,  or  municipal  improvement,  money,  property,  or  effects, 
whether  held  in  trust  or  otherwise,  or  to  levy  taxes  or  assessments, 
or  perform  any  municipal  functions  whatever."     (Id.) 

8.  Municipal  Charters — ^Whether  Superior  to  General  State 
Laws. — Municipalities  are  now  given  the  power  to  draft  charters 
whose  provisions,  in  so  far  as  they  refer  to  municipal  affairs,  are 
superior  to  the  general  state  laws.  The  legislature  cannot  enact 
any  law  which  will  repeal  or  change  such  charter  provisions.     (Id.) 

9.  Public  Service  Commissioners — Powers — Purchase  of  Ground 
AND  Erection  op  Building. — The  board  of  public  service  commis- 
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sioners  of  the  oitj  of  Los  Angeles  baa  power,  under  the  freehold- 
ers" charter,  to  purchase  ground  and  erect  thereon  an  administrativo 
building  for  its  uses,  the  cost  thereof  to  be  paid  from  the  reyenoo 
of  the  water  department.     (Id.) 

10.  CiTT  Indebtedness — Constitutional  Limit.— Section  18  of  article 

XI  of  the  constitution,  which  forbids  a  city  from  incurring  bjxj 
indebtedness  exceeding  in  any  one  y^ar  the  income  and  revenue 
provided  in  such  year,  without  the  favorable  vote  of  two-thirds  of 
the  electors,  is  not  applicable  to  the  board  of  public  service  com- 
missioners in  carrying  on  such  an  undertaking.     (Id.) 

11.  Mandamus  to  Compel  Countebsiqnino  Bonds — ^Validitt  of  Elec- 
tion— Nonprejudicial  Erbob  in  Counting  Ballots. — ^Where,  on 
appeal  by  a  city  clerk  from  a  judgment  granting  a  peremptory 
writ  of  mandate  commanding  him  to  countersign  certain  muni- 
cipal bonds,  it  appears  that,  conceding  all  the  appellant  daims  as 
to  the  erroneous  rulings  of  the  court  in  counting  the  ballots  voted 
for  the  issuance  of  the  bonds,  the  election  was  carried  by  more 
than  a  two- thirds  vote  of  the  legal  ballots  cast,  such  erroneous  rul- 
ings eould  not  have  affected  the  result  and  hence  are  not  prejudi- 
cial to  the  appellant  or  ground  for  reversal  of  the  judgment  (City 
of  Hanford  v.  Williams,  668.) 

See  Drainage  District;  Intoxicating  Liquors;  Street  Assessment 
MURDEB  AND  MANSLAUGHTEE.    See  Criminal  Law,  48-121. 

NAVIGABLE  WATERS. 

1.  Termination  of  Navigability — ^Surr  to  Quiet  Title. — ^In  this 
action  by  the  city  and  county  of  San  Francisco  to  quiet  title  to  land 
formerly  lying  in  the  bed  of  Mission  Creek,  and  subsequently  known 
as  Channel  Street,  the  evidence  shows  that  Mission  Creek  ceased  to 
be  navigable  prior  to  December  27,  1867,  the  date  when  the  land 
now  owned  by  the  defendant  passed  from  the  ownership  of  San 
Francisco  to  the  defendant's  predecessor  in  interest,  and  hence  that 
no  right  of  way  over  the  creek  as  a  navigable  stream  ever  passed  to . 
the  defendant's  predecessors.  (City  and  County  of  San  Francisco 
t.  Main,  86.) 

2.  Navioabilitt  of  Stream — How  Determined. — ^Whether  or  not  a 
stream  is  navigable  is  a  question  of  fact,  at  least  in  the  absence  of 
a  legislative  declaration  as  to  its  navigability,  and  is  determinable 
by  its  practical  utility  for  navigation  during  ordinary  stages  of 
water  at  any  particular  time.     (Id.) 

NEGLIGENCE. 

1.  AuTOMOBiLK  Race — Injury  to  Spectator— Evidbnci. — In  this 
action  to  recover  for  personal  injuries  sustained  by  a  spectator  at 
•a  automobile  race  by  being  struck  by  one  of  the  ears  as  it  swerved 
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from  its  course  on  the  breaking  of  tlie  steering  knuckle,  the  evi- 
dence does  not  establish  that  the  car  was  entered  in  the  race  bj  au- 
thority of  the  defendant  corporation,  or  that  the  driver  was  its  agent 
or  employee,  or  that  he  was  negligent  in  managing  the  car.  (John- 
son v.  Reliance  Automobile  Company,  222.) 
2.  Authority  of  Secretary  of  Corporation  to  Enter  Automobilb  in 
Baci. — The  secretary  of  a  corporation  engaged  in  selling  automo- 
biles has  no  authority,  as  such,  to  use  its  name  in  entering  cars  in 
races  and  thereby  render  it  liable  for  the  consequences  thereof. 
(Id.) 

8.  What  Constitutes — Circuicstances  of  Case. — ^Negligence  la  a 
comparative  term,  and  hence  the  degree  of  care  which  in  one  case 
would  constitute  negligence  might  in  another  be  deemed  the  ezer* 
else  of  more  than  prudence.  Of  necessity  the  question  presented 
is  nearly  always  one  of  fact  for  the  jury  to  determine  from  the 
circumstances  surrounding  the  case.     (Medlin  v.  Spazier,  242.) 

4.  Automobilb  Colliding  With  Person  Aliohtino  from  Street-car. 
Where  a  city  ordinance  provides  that  drivers  shall  not  operate  their 
vehicles  within  four  feet  of  the  lowest  step  of  a  street-car  which  is 
taking  on  or  letting  off  passengers,  a  passenger  alighting  from  a 
ear  has  the  right  to  assume  that  the  ordinance  will  be  observed. 
She  is  not  required,  while  in  the  protected  zone,  to  look  up  and  down 
the  street  for  approaching  vehicles,  and  if  she  is  struck  by  an  auto- 
mobile, her  failure  to  so  look  cannot  be  urged  as  contributory  negli- 
gence in  her  action  for  resulting  injuries.     (Id.) 

6.  Witness  False  in  Part — Refusal  of  Instructions  Eespecting. — 
The  refusal  of  the  court  in  such  action  to  instruct  the  jury  at  the 
request  of  the  defendant  that  a  "witness  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  others,"  while  erroneous,  when  wit- 
nesses for  the  plaintiff  have  testified  that  the  defendant's  automo- 
bile was  running  at  the  time  of  the  accident  but  witnesses  for  the 
defendant  have  testified  that  the  automobile  was  standing  still,  is 
not  reversible  error,  where  it  is  apparent  from  the  verdict  that  the 
jury  did  not  believe  the  testimony  of  the  defendant's  witnesses. 
(Id.) 

6.  Witness  False  in  Part — Importance  of  Instruction  Concern- 
ing.— An  instruction  that  a  "witness  false  in  one  part  of  his  testi-  . 
mony  is  to  be  distrusted  in  others,"  belongs  to  that  class  of  instruc- 
tions which  pertain  to  mere  commonplace  matters  that  jurors  are 
presumed  to  know  about  and  act  upon  in  the  absence  of  being 
instructed  thereon.  Hence  if  not  prejudicial  to  the  case  of  the 
complaining  party,  neither  the  giving  nor  the  refusing  of  such  in- 
struction will  be  held  ground  for  reversal.     (Id.) 

7.  Refusal  to  Give  Instructions  Covered  by  Other  Instructions. — 
The  refusal  of  the  court  to  give  several  instructions  touching  the 
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question  of  contributory  negligence,  as  requested  hj  the  defendant, 
is  not  error,  if  they  are  covered  by  other  instructions  given.     (Id.) 

8.  Possession  of  Faculties  by  Plaintipf — ^Reusal  of  Instructtion 
Beoabding. — Instructions  to  the  effect  that  the  defendant  had  a 
right  to  assume  that  the  plaintiff  was  in  full  possession  of  her  facul- 
ties of  sight  and  hearing,  unless  he  had  notice  to  the  contrary,  was 
properly  refused,  if  there  was  no  claim  that  the  plaintiff  was  not 
in  full  possession  of  such  faculties,  or  that  by  reason  of  the  want 
thereof  any  greater  duty  devolved  upon  the  defendant.     (Id.) 

9.  OoLusiON  OF  Automobile  with  Beab  End  of  Wagon — Absence  of 
Light  as  Bequibxd  by  Ordinance — Admission  by  Pleading. — In 
an  action  by  the  owner  of  an  automobile  for  damages  caused  to  it 
by  its  collision  with  the  rear  end  of  a  wagon  loaded  with  heavy 
timbers,  the  failure  of  the  defendant  to  deny  the  existence  of  the 
ordinance  alleged  by  the  complaint  to  exist  and  to  require  the 
drivers  of  vehicles  in  the  night-time  to  display  a  white  light 'in  front 
and  a  red  light  in  the  rear,  admits  the  existence  of  the  ordinance 
and  renders  proof  thereof  unnecessary.     (Connell  v.  Harris,  537.) 

10.  Driver   of   Wagon — When   not   an   Independent   Contractor. — 

The  faet  that  the  owner  of  the  wagon  had,  at  the  time  of  the  colli- 
sion, left  the  vehicle  and  turned  its  possession  over  to  a  third 
person  who  had  contracted  to  haul  the  timbers,  does  not  make  the 
latter  an  independent  contractor  and  relieve  th«  owner  from  lia* 
bility  on  account  of  the  accident,  where  the  owner  took  part  in 
placing  the  timbers  on  the  wagon,  rode  some  distance  thereon,  and 
assisted  in  placing  the  white  light  on  the  front  of  the  wagon.     (Id.) 

11.  Independent  Contractor — Neguqent  Use  of  Property — ^Lia- 
bility OF  Owner. — The  owner  of  property  is  not  responsible  for 
negligence  in  the  use  of  that  property  by  an  independent  con- 
tractor to  whose  possession  it  has  been  surrendered  for  some  law- 
ful purpose.     (Id.) 

12.  What     Constitutes     Independent     Contractor — Retention     of 

Control  by  Employer. — In  order  to  constitute  such  third  person 
an  independent  contractor,  it  is  necessary  that  he  shall  have  control 
of  the  manner  in  which  the  contract  work  shall  be  done  and  be 
responsible  only  for  the  results  of  the  work.  If  the  employer  re- 
tains the  right  to  direct  the  manner  in  which  the  work  shall  be 
done,  the  employed  person  becomes  his  servant  and  the  employer 
remains  responsible  for  negligence  of  the  servant.     (Id.) 

13.  Violation  op  Ordinance — Negligence  per  se. — The  violator  of  a 
local  ordinance  is  guilty  of  negligence  per  ae,  if  such  violation  con- 
tributes proximately  to  an  accident.     (Id.) 

14.  Action  for  Negligence — Allegation  op  Contributory  Negligengb. 

Findings  That  Allegations  are  True — Judgment  for  Defen]>- 
▲kt. — ^Where^  in  an  action  against  a  railroad  company  for  daoMiges 
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OB  account  of  a  collision  of  a  freight  car  with  the  plaintilTB  auto- 
mobile, the  defendant  allegee  that  the  injuriee  sustained  hj  the  plain- 
tiff were  due  to  his  own  negligence,  and  it  is  found  "that  all  of  the 
affirmative  allegations  of  the  defendant's  answer  are  true,"  and 
''that  paragraphs  1,  2,  3,  4  and  5"  ( presumably  of  the  complaint) 
are  true,  the  defendant  is  entitled  to  judgment  on  the  findings. 
(Sajre  v.  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company, 
773.) 

15.  Master  and  Servant — Fall  bt  Employee  from  Walking-beam  of 

Oil  Derrick — Collapse  of  Roof — Instruction  as  to  Oontribu- 
TORT  Negugencs. — In  this  action  hj  an  employee  for  injuries  sus- 
tained by  a  fall  from  a  walking-beam  on  an  oil  derrick  bjr  reason 
of  the  collapse  of  the  roof  of  the  derrick,  an  instruction  on  the  sub- 
ject of  contributory  negligence,  which  refers  to  a  defective  condi- 
tion of  the  roof  but  does  not  directly  affirm  that  the  roof  was 
defective  or  dangerous,  is  not  open  to  the  objection,  when  construed 
with  other  instructions,  that  it  assumes  the  defective  construction 
and  dangerous  condition  of  the  roof  and  thereby  invades  the 
province  of  the  jury.  (Ingalls  v.  Monte  Cristo  Oil  &  Development 
Company,  652.) 

16.  Capacity  for  Understanding  Peril — Instructions. — An  instruc- 

tion in  iuch  action  that  the  question  as  to  the  plaintiff's  alleged 
contributory  negligence  must  be  determined  in  the  light  of  his 
capacity  for  understanding  the  peril,  is  not  erroneous  when  the 
evidence  shows  without  conflict  that  at  the  time  of  the  accident 
the  plaintiff  was  in  good  health  and  his  general  faculties  as  to 
memory  and  otherwise  were  excellent.     (Id.) 

17.  Contributory    Negligence — Instruction    Omitting — Other    In- 

structions Aiding. — In  such  action  an  instruction  to  the  jury 
that  if  they  find  certain  facts,  then  the  plaintiff  is  entitled  to  a 
verdict,  is  not  erroneous  because  it  omits  to  include  the  question 
of  contributory  negligence,  where  other  instructions  are  given  which 
fully  state  the  law  as  to  contributory  negligence.     (Id.) 

18.  lNSTRUCn0NS--O0NSIDERATI0N    AS    A    WHOLE   AND    NOT    SEPARATELY. 

Instructions  are  to  he  read  and  considered  as  a  whole,  and  the 
fact  that,  when  taken  separately,  some  of  them  may  fail  to  enunci- 
ate in  precise  terms,  and  with  legal  accuracy,  propositions  of  law, 
does  not  necessarily  render  them  erroneous.  It  is  sufficient  if  all 
the  instructions  taken  together,  and  not  being  inconsistent  with 
each  other  or  confusing,  shall  give  to  the  jury  a  fair  and  just 
notion  of  the  law  upon  the  point  discussed.     (Id.) 

19.  Injury  to  Employee — Presumption  of  Negugencb  from  Hap- 
pening OF  Accident. — Where  the  relation  of  the  parties  is  that  of 
employer  and  employee,  it  is  not  the  universal  rule  that  the  happen- 
ing of  the  accident  is  not  itself  a  circumstance  tending  to  show 
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negligence  on  the  part  of  the  defendant.  In  this  action  by  an  em- 
ployee for  injuries  sustained  bj  a  fall  from  a  walking-beam  on  am 
oil  derrick  hj  reason  of  the  collapse  of  the  roof  of  the  derrick,  th« 
falling  of  the  roof,  when  the  derrick  and  apparatus  were  being 
used  in  the  ordinary  and  in  a  proper  way,  prima  facie  establi^ed 
negligence,  although  it  appears,  from  such  casual  observations  aa 
had  been  made,  that  no  defectiveness  or  insecurity  of  the  roof  or 
its  fastenings  had  been  observed,  but  it  also  appears  that  no  recent 
inspection  had  been  made  for  the  direct  purpose  of  ascertaining 
whether  the  derrick  was  in  a  safe  condition.     (Id.) 

20.  Sapb  Appuances  foe  Employbe— Duty  of  Eicplotbb  to  Main- 

TAIN. — The  employer  was  not  excused  by  the  mere  fact  that  th0 
derrick  had  been  constructed  in  the  usual  manner  and  presumably 
once  was  in  safe  condition;  his  duty  was  to  use  due  care  to  main- 
tain that  safe  condition  and  guard  against  the  wear  and  tear  of 
use  or  of  time  alone.     (Id.) 

21.  EviDENOT — Sufficiency  to  Sustain  Rbcovbey  by  EThployek  fo* 
Personal  Injuries. — The  evidence  in  this  case  tends  to  show  that 
the  plaintiff  fell  from  his  place  on  the  walking-beam  by  reason  of 
being  struck  by  the  falling  roof;  that  the  roof  fell  by  reason  of 
some  defect  in  its  fastening,  the  exact  nature  of  which  defect  is 
not  explained;  that  under  the  circumstances  shown  the  jury  were 
justified  in  finding  that  the  plaintiff  received  his  injuries  l^  reason 
of  negligence  of  the  defendant,  as  charged  in  the  complaint,  and 
without  negligence  on  the  part  of  the  plaintiff  or  his  coemployees. 
(Id.) 

22.  Electric  Railway — Passenger   Aughtino  from   Cab — (Collision 

With  Cab  on  Anotheb  Track — ^Duration  of  Relation  of  Car- 
rier AND  Passenger. — In  an  action  against'  an  electric  railway 
company  for  the  death  of  a  passenger  who,  upon  alighting  from 
a  ear,  was  struck  by  a  car  approaching  on  juiother  track,  an  in- 
struction that  the  relation  of  passenger  and  carrier  did  not  cease 
at  the  moment  she  alighted  from  the  car,  but  that  it  continued  until 
she  had  a  reasonable  time  and  opportunity  to  leave  the  premisea 
of  the  railway  company,  and  that  during  such  tinie  the  railway 
company  owed  to  her  the  highest  degree  of  care,  embodies  a  cor- 
rect statement  of  the  law  applicable  to  the  case.  (Stadler  v.  Pacific 
Electric  Ry.  Company,  571.) 
22.  Speed  of  Cars — Right  and'  Duty  of  Railway  Concerning — 
Pleading — Instructions. — In  such  action  an  instruction  that  "at 
the  place  where  this  accident  is  shown  to  have  occurred  there  was 
no  law  regulating  the  speed  of  cars;  the  defendant  had  a  right 
to  propel  ita  oars  at  any  rate  of  speed  which  was  consistent  with 
the  exercise  of  due  care  in  the  business  of  railroading,"  is  not 
objection&ble  in  that  propelling  the  cars  at  an  unlawful  speed  was 
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Bot  an  iBsne  tendered  hj  the  pleadings,  when  it  i»  alleged  in  tht 
eomplaint  that  the  death  of  the  deceased  was  the  direct  and  proxi* 
nmte  result  of  ''the  negligence  of  defendant  in  the  operation  of  its 
electric  cars."     (Id.) 

84.  XJnuawttjl  Spbxd  of  Cab — ^Adkissibiutt  or  Ordinanob  to  Show.— 
Whether  the' rate  of  speed  of  the  car  was  unlawful  was,  under  the 
general  allegation  of  negligence,  a  proper  subject  for  inquiry,  under 
which  an  ordinance  fixing  such  rate  might  have  been  introduced. 
(Id.) 

25.  Plbadino  NiouoiNci— Ginb&al  Allegations — ^EvmBNCE  Aoins- 
8IBLB  Under. — ^While  the  specific  acts  constituting  negligence  were 
not  alleged  in  the  complaint,  nevertheless,  under  the  general  allega- 
tion, evidence  showing  either  that  the  cars  were  propelled  at  an 
unlawful  speed  contrary  to  law,  or  that,  in  the  absence  of  such  law, 
the  rate  of  speed  was  such  as  under  the  circumstances  constituted 
negligence  p^  $e,  is  competent.     (Id.) 

26.  Dux  Oarb — Instructions  Concerning. — In  the  instruction  that 
the  "defendant  had  a  right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  due  care  in  the  business  of  railroading," 
th«  expression  "due  care"  means  such  degree  of  care  as  the 
defendant  owed  to  the  deceased,  and  this  depended  upon  the  con- 
clusion reached  by  the  jury  as  to  whether  or  not  she  was,  when 
struck  by  the  car,  a  passenger  of  the  defendant;  if  she  was,  then 
^due  care"  was  the  highest  degree  of  care.     (Id.) 

27.  Instructions— Use  of  Expression  "Business  of  Baiiaoading." — 

The  words  "business  of  railroading"  in  such  instruction  could  not 
refer  to  the  operation  of  a  freight  train  or  to  any  business  in- 
ehided  within  the  term  other  than  the  carrying  of  passengers  for 
hire,  when  it  was  alleged  in  both  the  complaint  and  answer  that 
the  def^n^nt  was  at  the  time  of  the  accident  engaged  as  a  com- 
mon carrier  of  passengers,  and  the  question  at  issue  was  whether 
the  plaintiff's  intestate  was  killed  as  a  result  of  the  defendant's 
negligence  while  being  transported  by  the  defendant  as  a  pas- 
senger.    (Id.) 

28.  Electric  Railway — ^Person  Walking  Between  Tracbis — Colli- 
sion With  Car  on  Wrong  Track — Contributory  Negugence. — 
Where  a  person  who  is  walking  in  a  public  street  follows  a  pathway, 
used  by  pedestrians,  between  the  tracks  of  an  inter  urban  electric 
railway,  and,  on  the  approach  of  a  car  from  the  rear,  steps  upon  the 
south  track  under  the  mistaken  belief  that  the  car  is,  according  to 
eustom,  running  on  the  north  track,  and  is  struck  by  the  car,  which 
is  running  at  a  high  and  unusual  rate  of  speed,  without  blowing 
the  whistle  or  sounding  the  bell,  ha  cannot,  as  a  matter  of  law,  be 
held  negligent.     (Lawyer  t.  Lob  Angeles  Facifie  By.  Company,  543.) 

tt  OsL  App.— se 
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29.  Action  for  Injuries — Preponderance  op  Evidence — Instsuction 
TO  Jury. — An  instrnetion  to  the  jury  in  an  action  for  the  injuries 
sustained  bj  such  pedestrian  that  ''the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradktorj  the  decision  must 
be  made  according  to  the  preponderance  of  evidence.  The  weight 
of  evidence,  or  preponderance  of  probability,  is  sufficient  to  estab- 
lish a  fact  in  a  civil  case,  and  this  is  a  civil  case,*'  is  not  erroneous 
in  stating  that  the  preponderance  of  probability  is  sufficient  to 
establish  a  fact  in  a  civil  case.     (Id.) 

80.  Evidence — Power  to  Produce  More  Satisfactory  Proofs — Er- 
roneous Instruction  —  Haruless  Error. —  In  such  action  an 
instruction  to  the  jury  that  ''the  evidence  is  to  be  estimated  not 
only  by  its  own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  within  the  power  of  one  side  to  produce  and  of  the 
other  to  contradict,  and  therefore  if  weaker  and  less  satisfactory 
evidence  is  offered,  when  it  appears  that  stronger  and  more  satis- 
factory was  within  the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust,"  though  erroneous,  when  there  is 
no  showing  that  the  party  against  whom  it  is  directed  has  faikfd 
to  produce  his  strongest  evidence,  does  not  affect  his  substantial 
rights.     (Id.) 

31.  Sounding  of  Bell  ob  Whistle— Questions  to  Witness  Begabd- 
INQ. — Where  a  witness  in  such  an  action,  who  was  on  the  car,  testi- 
fies that  she  heard  no  sound  of  bell  or  whistle  as  the  car  approached 
the  place  of  collision,  it  is  proper  to  ask  her  if  there  was  anything 
to  prevent  her  from  hearing  such  sound  if  it  had  been  made.     (Id.) 

32.  Electric  Railway — Car  Striking  Chiu>  on  Track — Abujtt  of 
Motorman  to  Avoid  Accident. — In  this  action  against  a  railway 
company  for  the  death  of  a  child  who  wandered  on  the  track  and 
was  there  struck  by  an  electric  ear,  it  cannot  be  said  that  the  jury 
was  not  justified  in  adopting  the  theory  that  the  motorman  saw,  or 
by  the  exercise  of  ordinary  care  could  have  seen,  the  child  in  time  to 
avoid  the  accident.  (Waterman  v.  Visalia  Electric  Bailroad  Com- 
pany, 350.) 

33.  Neouoence  of  Mother  of  Chiu) — Question  fob  Jury. — Whether 
the  mother  of  the  child  was  guilty  of  contributory  negligence  in 
allowing  it  to  be  out  of  her  eight  fifteen  minutes  and  wandering 
on  the  lailway  track,  during  which  time  she  was  busy  with  her 
household  duties,  is  a  debatable  question  and  concluded  by  the  find- 
ing of  the  jury;  the  jury  was  not  bound  to  find  that  contributory 
negligence  must  be  imputed  to  her.     (Id.) 

84.  Failure  of  Motorman  to  See  Child — Gross  Neougengb. — ^If 
through  carelessness  the  motorman  failed  to  observe  the  perilous 
position  of  the  child  in  time  to  prevent  the  injury,  he  was  properly 
chargeable  with  gross  negligence.     (Id.) 
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85.  Last  Cleab  Chance — Necessity  of  Actual  Knowledge  or  Dan- 
ger.— ^Liability  under  the  doctrine  of  last  clear  chance  is  based  on 
the  fact  that  the  defendant  actually  knew  of  the  danger,  not  on  the 
theory  that  he  should,  or  by  the  exercise  of  ordinary  care  could,  have 
discovered  the  periL  Hence  it  was  error  to  instruct  the  jury  that, 
while  they  believed  the  mother  of  the  child  to  be  chargeable  with 
contributory  negligence,  they  would  still  be  justified  in  finding  a 
verdict  for  the  plaintiff  if  it  was  believed  that  the  motorman,  by  the 
exercise  of  ordinary  care,  could  have  seen  the  child  in  time  to  avoid 
the  accident.     (Id.) 

36.  Dejtective  Brakes — Instructions  Euminating.  C6ntributory 
Negligence. — If  the  plaintiff  based  the  action  on  the  negligence  of 
the  defendant  in  not  equipping  the  car  with  suitable  brakes,  as 
well  as  on  the  carelessness  of  the  motorman,  it  was  error  to  so  in- 
struct the  jury  as  to  justify  a  verdict  for  the  plaintiff  on  the  theory 
that  with  suitable  brakes  the  accident  might  have  been  prevented, 
since  the  doctrine  of  contributory  negligence  was  thereby  nullified. 
(Id.) 

37.  Evidence  as  to  Condition  or  Brakes — Instructions. — The  only 

reasonable  inference  from  the  evidence  is  that  the  brakes  worked 
properly.  Therefore  the  court  should  have  given  this  instruction 
proposed  by  the  defendant;  "I  instruct  you  that  there  is  no  evidence 
in  this  case  to  the  effect  that  the  brakes  in  defendant's  car  were 
inadequate  or  that  defendant  was  negligent  in  respect  to  the  braking 
equipment  of  said  car  or  the  condition  thereof,"     (Id.) 

38.  Street-railway — Passenger  Attempting  to  Aught  prom  Moving 
Car — Contributory  Negligence. — Where  a  passenger  on  a  street- 
ear  attempts,  without  notifying  the  conductor,  to  alight  while  the 
car  is  in  motion,  acting  upon  the  assumption  that  because  the  speed 
of  the  car  has  been  slackened  it  will  stop  at  the  next  crossing,  the 
negligence  of  the  passenger  precludes  her  from  recovering  from  the 
railway  company  for  injuries  received  by  falling  to  the  ground 
at  the  time  of  an  alleged  sudden  jerk  or  lurch  of  the  car.  (Dough- 
erty V.  Union  Traction  Company,  17.) 

39.  Slackening  of  Speed  of  Car— Assumption  That  It  will  Stop. — 
It  is  not  for  a  passenger,  desiring  to  alight  from  a  street-car  at  a 
particular  place,  but  not  having  notified  the  conductor  of  such  de- 
sire, to  assume,  and  to  act  upon  such  assumption,  that  merely  be- 
cause the  speed  at  which  the  car  has  been  traveling  has  been 
diminished  for  some  reason,  it  is  to  be  stopped  at  the  next  street 
crossing,  especially  where  such  crjossing  is  not  one  where  the  cars 
are  required  to  stop  in  any  event  but  only  on  signal.     (Id.) 

40.  Passenger  Arising  While  Car  is  in  Motion — Contributory 
Negligence. — For  a  passenger  to  arise  from  his  seat,  preparatory 
to  leaving  the  car^  while  it  is  still  in  motion,  raises  no  presumption 
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NEQLIGENCE  (Continued). 

of  negligence  on  his  part,  or,  in  otlier  words,  is  not  negligenee 
per  86;  but  when  a  passenger  arises  from  his  seat  in  a  moving  ear 
for  asj  purpose,  he  must  exercise  a  reasonable  or  proper  degree 
of  care  to  protect  himself  from  falling  off  the  car,  or,  if  he  is  inside, 
from  falling  against  any  object  properly  in  the  car,  otherwise  any 
injuries  he  may  thus  sustain  will  legally  be  imputed  directly  to  his 
own  negligence.     (Id.) 

41.  CONDUCTOE^-DUTY   TOWARD   PASSENGERS   WHILE  OOLLRCTriNO   FARES. 

When  a  street-car  conductor  is  collecting  fares,  he  is  not  to  be 
expected  to  perform  the  impossible  act  of  watching  or  keeping  his 
eyes  on  all  the  passengers  in  the  car,  and  there  is,  therefore,  some 
responsibility  very  justly  cast  upon  the  passengers  themselves  to 
look  out  for  their  own  safety,  and  before  attempting  to  leave  a 
moving  car,  or  when  preparing  to  do  so,  to  notify  the  conductor  in 
some  proper  manner  of  their  desire  to  alight.     (Id.) 

42.  Bemarks  and  Instructions  or  Court — ^When  not  Prejudicial. — 

If  the  case  is  one  which  the  court  should  take  from  the  jury,  because 
the  personal  injuries  for  which  the  plaintiff  is  suing  were  due  to 
her  own  and  not  to  the  defendant's  negligence,  errors  in  the  mat- 
ter of  the  court's  instructions  and  remarks  are  not  prejudicial  to  the 
plaintiff.     (Id.) 

NEGOTIABLE  INSTRUMENTS.    See  Certificate  of  Deposit;  Promis- 
sory Note. 

NEW  TBIAU 

1.  New  Trial  on  Oroxtnd  of  Improper  Bemarks  op  Court— Bbview 
ON  Appeal. — Where  the  affidavits  of  the  plaintiffs  on  their  motion 
for  a  new  trial  on  the  ground  of  improper  remarks  by  the  court  in  the 
presence  of  the  jury,  are  contmdicted  by  the  affidavits  of  ten  of  the 
jurors  that  they  heard  no  such  remarks,  and  the  affidavit  of  the  judge 
that  he  did  not  make  them  within  the  hearing  of  the  jury,  the  de- 
cision of  the  trial  court  on  the  issue  is  conclusive  on  the  appellate 
court.     (Dougherty  v.  Union  Traction  Co.,  17.) 

2.  Omission  op  Specipications  prom  Notice — Time  por  Amendment. — 
The  moving  party  for  a  new  trial  is  not  entitled,  thirty-three  days 
after  receiving  notice  of  the  entry  of  judgment  and  twenty-one  days 
after  filing  and  serving  his  notice  of  intention  to  move  for  a  new 
trial,  to  amend  his  notice  of  intention  by  supplying  specifications 
of  the  particulars  in  which  the  evidence  is  alleged  to  be  insufficient, 
and  also  specification  of  errors  of  law  upon  which  he  will  rely,  both  of 
which  specifications  were  entirely  omitted  from  his  original  notice. 
(Strange  v.  Strange,  281.) 
8.  Motion  por  New  Trial — Omission  op  Specipications  as  to  In- 
SUPPiciENCY  op  Evidence. — A  motion  for  a  new  trial,  based  upon  a 
notice  which   fails   to  contain  any   specification  of  particulars  la 
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wbkli  the  evidence  is  alleged  to  be  in 
npon  that  ground.     (Id.) 

4.  NoncB  OF  Motion — Specification  of 
OF  Appeal. — The  alternative  method  o 
953a  of  the  Godo  of  Civil  Procedure 
partj  for  a  new  trial  from  the  necessit 
of  intention  the  particulars  in  which  h( 
the  trial  the  court  has  erred  in  matten 

5.  Motion  fob  New  Trial  on  Ground 
DENCE — Time  for  Filing  Affidavits.— 
trial  upon  the  grounds  of  accident,  su 
evidence,  it  is  incumbent  upon  him,  wi 
of  the  service  and  filing  of  his  notice 
and  file  his  affidavits  in  support  of  the 
a  stipulation  or  order  granting  further 

6.  Motion  for  New  Trial — Nature  of  i 
A  motion  for  a  new  trial  is  in  the  nati 
proceeding  collateral  to  the  judgment 
Coleman,  423.) 

7.  Notice  of  Motion — ^Failure  to  File  i 
TiON  473  OF  Code  of  Civil  Procedure.- 
file  a  motion  for  a  new  trial  is  not  give 
trial  court  has  no  power,  under  the  ten 
of  Civil  Procedure,  to  relieve  the  dei 
quences  of  that  failure.     (Id.) 

8.  Appeal— Order  Refusing  New  Trial 
No  error  can  be  predicated  upon  the  n 
ing  a  motion  for  a  new  trial,  when  i 
and  allowed.  And  although  the  want  i 
due  solely  to  an  error  of  the  court  ii 
this  cannot  avail  a  party  aggrieved, 
when  upon  the  record  nothing  appeal 
upon  which  the  motion  is  based.     (K< 

9.  Notice  of  Appeal  of  New  Trial — I 
Record. — If  notice  of  the  denial  of 
new  trial  is  not  served,  and  the  recor 
the  papers  specified  in  section  661  of 
as  required  by  section  952   of  that 
motion  for  a  new  trial  must  be  affirm 

10.  Divorce— Motion  for  New  Trial— A- 
MENa>— Default  in  Preparing  and 
the  co-respondent  and  the  defendant  i 
the  defendant  shall  prepare  a  statemei 
respective  motions  for  a  new  trial,  bi 
to  the  agreement  and  is  served  with 


oogle 


886  NOTABT  PUBUO. 


NEW  TRIAL   (Continued). 

the  motion  of  the  defendant  alone,  the  co-respondent  is  not  entitled 
to  rely  on  the  statement  of  the  defendant.  The  failure  of  the  de- 
fendant to  carry  out  the  agreement  is  no  ground  for  relief  from  the 
co-respondent's  default  in  preparing  and  serving  a  statement.  (Id.) 
3ee  Appeal,  1-4,  6,  8,  13,  14,  26;  Criminal  L*aw,  18,  23,  58,  70, 
135. 

NOTARY  PUBLIC.    See  Deposition. 

OrnCE   AND   OFPICERS.    See   Municipal   Corporations,  9;   Notary 
Public 

ORDINANCE.    See  Negligence,  9,  13. 

PARENT  AND  CHILD.     See  Divorce,  6.  7. 

PARKS.    See  Streets,  Roads,  and  Highways. 

PARTIES.    See  Guaranty,  6;  Mortgage,  3. 

PARTITION. 

1.  Improvements  in  Leveling  and  Bulkheading  Land — Findings 
Contrary  to  Evidence. — In  this  action  for  partition  of  a  tract  of 
land  wherein  the  defendant,  by  way  of  cross-complaint,  sought  judg- 
ment against  the  plaintiff  for  money  expended  in  improving  and 
preserving  the  common  property  by  leveling  and  bulkheading  it,  the 
findings  fixing  the  cost  of  such  improvements  and  refusing  to  allow 
the  defendant  anything  therefor,  are  contrary  to  the  evidence,  which 
is  not  conflicting  either  as  to  the  necessity  for  the  improvements  or 
their  cost.     (Ventre  v.  Tiscornia,  598.) 

2.  Improvements    Without    Consent    op    Cotenant  —  Liability   to 

Contribution. — If  in  such  case  the  improvements  were  necessary 
and  the  plaintiff  shared  in  the  benefits  thereof,  h^  is  chargeable 
with  his  proportion  of  their  cost,  though  they  were  made  without 
his  consent,  express  or  implied.     (Id.) 

3.  Equitable  Considerations  in  Action  for  Partition — Allow- 
ance FOR  Improvements. — A  cotenant,  seeking  partition  of  th^ 
common  property  at  the  hands  of  a  court  of  equity,  will  be  granted 
relief  only  upon  the  condition  that  the  equitable  rights  of  his  co- 
owner  will  be  respected  and  protected.  Therefore  where  one  tenant 
in  common  has,  in  good  faith,  with  or  without  the  consent  of  his 
cotenant,  expended  money  in  making  permanent  improvements 
which  were  nec^sary  to  the  preser\-ation  of  the  common  property, 
partition  should  not  be  decreed  without  first  counting  the  cost  of 
such    improvements    and   making    a    suitable    allowance    for   them. 

(Id.) 
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4.  Necessity  of  Improvements — Sharing  in  Benefits—tElection 
BT  CkxnsNANT. — If,  as  appears  to  be  true,  the  evidence  in  the  pres- 
ent ease  shows  without  conflict  that  the  improvements  to  the  com- 
mon property  were  necessary  to  its  preservation  and  aahanced  its 
rental  value,  then  the  plaintiff  should  have  been  put  to  his  elec- 
tion either  to  contribute  equally  to  the  undisputed  cost  of  the  im- 
provements, or  else  relinquish  all  claim  to  a  share  of  the  increased 
rentals  resulting  therefrom.     (Id.) 

5.  Relation  or  Landlord  and  Tenant — Tenant  at  Will. — The  find- 

ing of  the  lower  court  in  this  case,  relating  to  the  necessity  and  cost 
of  the  improvements  in  question,  cannot  be  justified  upon  the  theory 
that  the  improvements  were  made  by  the  defendant  in  the  char- 
acter of  an  ordinary  tenant  at  will  of  the  plaintiff.  The  case  was 
not  tried,  either  in  whole  or  in  part,  upon  the  theory  that  the 
relation  of  landlord  and  tenant  existed  between  the  parties  to  the 
partition;  but  wias  heard  and  determined  solely  upon  the  issue  of 
the  relative  rights  of  the  parties  as  tenants  in  common.     (Id.) 

PAYMENT.    See  Accord  and  Satisfaction, 

PHOTOGRAPH.    See  Criminal  Law,  111,  112;  Evidence,  7. 

PLEADING. 

1.  C:k)MPLAiNT  IN  Intervention — Denial  for  Want  of  Information. — 

In  a  suit  to  quiet  title,  where  the  matters  involved  are  of  such  a 
character  that  the  plaintiffs  cannot  hide  behind  the  pretense  of 
want  of  information,  their  answer  to  a  complaint  in  intervention 
is  not  good  if  in  this  form:  "These  plaintiffs  have  no  information 
upon  the  subject  sufficient  to  enable  them  to  answer  all  of  the 
allegations  contained  in  the  complaint  in  intervention,  and  basing 
their  denial  upon  that  ground  these  plaintiffs  deny,"  etc.  (Davidow 
▼.  Griswold,  188.) 

2.  Denial  on  Information  or  Belief. — By  such  allegations  the 
plaintiffs  do  not  even  bring  themselves  within  the  provision  of 
the  code  permitting  an  answer  upon  the  ground  of  want  of  "in- 
formation or  belief,*'     (Id.) 

8.  Amendment  of  Complaint — Statute  of  Limitations. — A  com- 
plaint in  an  action  to  recover  for  medical  services,  which  declares  on 
an  exprem  contract  and  alleges  facts  sufficient  to  sustain  a  quantum 
meruit,  may  be  amended,  over  two  years  after  it  was  filed,  by  ampli- 
fying the  count  on  the  express  contract  and  adding  another  count 
on  the  quantum  meruit  for  the  reasonable  value  of  the  services. 
Such  an  amendment  is  not  the  substitution  of  a  new  cause  of  action 
80  as  to  continue  the  running  of  the  statute  of  limitations  until  its 
filing.     (Merchants  Collection  Agency  v.  Gopcevic,  216.) 
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PLEADING  (Gontinued). 

4.  Amendment  of  Complaint — ^Inteoducwon  of  New  Gausb  of  Ac- 
tion.— Where  a  complaint  contains  all  the  essential  facts  of  a 
quantum  meruit,  the  more  formal  and  elaborate  statement  of  them 
thereafter  in  a  separate  count  in  an  amended  complaint  cannot  be 
construed  as  the  introduction  of  an  entirely  new  cause  of  action. 
(Id.) 

ff.  Common  Counts — ^Whetheb  Peemissiblb. — The  common  counts 
may  be  used  to  state  a  cause  of  action,  notwithstanding  the  provi- 
sion of  section  426  of  the  Code  of  Civil  Procedure  that  a  complaint 
must  state  the  facts  constituting  the  cause  of  action  in  ordinarj 
and  concise  language.     (Id.) 

6.  Complaint    Embracing    Two   Counts — One   Count   Defective. — 

Where  a  complaint  embraces  two  counts,  one  of  which  states  soifi- 
cient  facts  to  constitute  a  cause  of  action,  it  is  good  aa  against  a 
general  demurrer,  and  an  appellate  court  will  not  reverse  a  judg- 
ment for  the  plaintiff,  even  if  the  other  count  is  defective;  for  the 
sake  of  upholding  it,  the  judgment  will  be  presumed  to  be  based 
upon  the  count  against  which  there  is  no  valid  objection.  (Union 
Collection  Co.  v.  Oliver,  318.) 

7.  Assigned    Claim — Absence   of    Allegation    of   Assignment. — A 

count  in  a  complaint  which  does  not  allege  any  assignment  or  trans- 
fer to  the  plaintiff  of  the  property  or  rights  of  action  of  the  person 
whose  claims  to  a  right  of  action  against  the  defendants  are  set 
forth  in  such  count,  is  insufficient.     (Lapique  v.  Denis,  683.) 

8.  Action  Involving  Estate  of  Decedent— Uncertainty  of  Com- 
plaint— Sustaining  of  Demurrer  Without  Leave  to  Amend. — 
Where,  in  an  action  against  several  defendants  for  an  accounting 
for  moneys  received  from  an  estate  of  a  decedent  and  for  a  re- 
covery of  moneys  alleged  to  have  been  receivod  by  them  as  rentals 
from  property  fraudulently  included  in  the  administration  of  the 
estate  of  the  deceased,  it  cannot  be  determined  from  the  allega- 
tions of  the  fourth  amended  complaint  in  what  capacity  either  of 
the  defendants  is  sought  to  be  held  liable,  or  what  relation  either 
of  them  bore  to  the  plaintiff's  assignor,  or  to  the  estate,  or  to  its 
executor  or  special  administrator;  or  when  any  of  the  sums  of 
money  for  which  they  are  to  account  were  collected  or  received  by 
them;  or  what  facts  existed  either  in  the  intentions  or  within 
the  knowledge  of  the  defendants  which  justify  the  plaintiff  in  al- 
leging that  the  defendants  acted  corruptly  or  for  the  purpose  of 
divesting  the  plaintiff's  grantor  of  any  right  possessed  by  him,  the 
court  properly  sustains  a  demurrer  to  the  complaint  without  leave 
to  amend.     (Id.) 

9.  Demurrer — Admission  of  Allegations  of  Complaint. — The  gen- 
eral rule  of  pleading,  which  admits  as  true  upon  demurrer  all  mat- 
ters of  fact  averred  in  a  complaint,  has  no  applicatioii  to  facts  of 
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whieh  a  court  majr  take  judicial  notice;  and  a  demurrer  never  ad- 
mits the  conclusion  of  law  to  be  deduced  from  those  facts.  (Fejr  ▼• 
Bossi  Improvement  Co.,  766.) 

See  Accord  and  Satisfaction,  14-17;  Damages,  8;  Deed;  De- 
murrer; Divorce,  1,  10;  Escrow,  3;  Estates  of  Deceased  Per- 
sons; Evidence,  6;  Forcible  Entry  and  Detainer;  Guaranty,  7, 
8;  Monopolies,  1,  i-7;  Negligence,  9,  14,  23,  25;  Parties; 
Sale,  8,  5. 

PLEDGE. 

Pledge  of  GbRPOBATE  Stock — Interpretation  of  Contract — Action 
BY  Pledgor  to  Gohpel  Bedelivert  of  Shares— Payment  as  Con- 
dition Precedent. — Where  the  owner  of  corporate  stock  pledges 
it  under  an  agreement  to  protect  the  pledgee  against  all  loss,  ex- 
pense, and  liability  which  he  may  incur  in  the  matter  of  a  pledge  of 
stock  to  him  made  by  another  stockholder,  the  pledgee  is  not  entitled, 
in  an  action  against  him  by  the  first  pledgor  to  recover  the  shares 
of  stock,  to  payment  from  sucb  pledgor,  as  a  condition  to  redelivery 
of  the  stock,  of  moneys  voluntarily  paid  out  and  expended  by  the 
pledgee  in  a  wrongful  and  futile  attempt  to  hold  the  stock  of 
the  second  pledgor.  The  loss,  expense,  and  liability  against  which 
the  first  pledgor  agreed  to  protect  the  pledgee  in  entering  into 
the  contract  with  the  second  pledgor  was  such  only  as  he  might 
incur,  under  and  by  virtue  of  tbe  terms  of  that  contract,  and  not 
by  reason  of  acts  on  the  part  of  the  pledgee  and  expenditures 
made  wholly  without  the  terms  of  the  agreement.  (Newlin  ▼. 
Myers,  482.) 

PRACTICE. 

1.  Dismissal  of  Case— Delay  in  Prosecution— Failure  to  Serve 
Summons  Within  Reasonable  Time. — Section  581a  of  the  Code  of 
Civil  Procedure  makes  it  mandatory  upon  the  court  to  dismiss  an 
action  where  summons  has  not  been  served  and  return  thereon  made 
within  three  years  after  the  commencement  of  tbe  action,  but  the 
court  may,  in  the  exercise  of  a  sound  judicial  discretion,  dismiss  an 
action  before  the  expiration  of  the  three  years,  if  there  has  been, 
under  tbe  circumstances  of  tbe  case,  an  unreasonable  delay  in  its 
prosecution.  (Caldwell  v.  The  Regents  of  the  University  of  Cali- 
fornia, 29.) 

2.  Action  to  Quiet  Title — Dismissal  for  Delay  in  Prosecution. — 

Where  an  action  is  brought  to  quiet  title  to  land  ten  years  after  an 
alleged  void  foreclosure  sale,  and  a  lis  pendens  is  filed  at  the  time 
of  the  commencement  of  the  action,  it  is  not  a  sufficient  excuse  for 
a  delay  of  nineteen  months  in  serving  summons  that  the  plaintiff 
required  that  time  to  raise  the  amount  of  money,  for  which  the  sala 
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PRACTICE  (Continued). 

was  made;  to  tender  to  the  defendant,  but  which  he  claims  he  is  not 
legally  or  equitably  obliged  to  pay.  The  court  does  not,  therefore, 
abuse  its  discretion  in  dismissing  the  action  on  the  ground  of  un- 
reasonable delay  in  its  prosecution.     (Id.) 

3.  Duty  op  Plaintiff  to  be  in  Readiness  to  Prosecute  Action. — 
A  party  bringing  an  action  should  be  prepared,  when  he  files  his 
complaint,  if  he  is  proceeding  in  good  faith,  to  meet,  as  far  as  he  is 
able  to,  every  requirement  which  the  nature  and  circumstances  of 
the  action  and  the  averments  of  the  complaint  call  for.     (Id.) 

4.  Action  Attacking  Title  to  Real  Estate — ^Duty  to  Prosecutb 
Diligently. — Where  the  record  title  to  real  property  is  challenged 
by  an  action  at  law  or  a  suit  in  equity,  it  is  the  duty  of  the  plain- 
tiff to  act  with  all  proper  diligence  in  bringing  the  question  to  issue 
in  the  court,  so  far  as  it  is  within  his  power  to  do  so;  and  when 
he  does  not  do  so  for  a  long  period  of  time,  that  is  to  say,  where 
he  fails,  for  what  appears  to  be  an  unreasonable  length  of  time,  to 
legally  notify  the  party  upon  whose  title  he  has  thus  made  an  assault 
that  he  has  done  so,  he  should  not  be  excused  for  his  neglect,  where 
he  is  called  upon  to  account  for  it,  except  upon  a  showing  of  the 
most  satisfactory  and  conclusive  character.     (Id.) 

5.  Trial-^Oontinuance  on  Ground  of  Absence  of  Defendant — 
Abuse  of  Discretion  in  Refusing. — It  is  an  abuse  of  discretion  to 
refuse  a  continuance  on  the  ground  of  the  absence  of  the  defendant, 
where  it  is  shown  by  the  statement  of  the  plaintiff's  counsel  that  no 
previous  continuance  has  been  requested  and  that  th0  cause  has 
been  on  the  calendar  for  two  years,  and  by  the  uncontradicted  affi- 
davit of  counsel  for  the  defendant  that  the  defendant,  who  is  the 
only  witness  to  prove  his  defense,  is  ill,  and,  in  search  of  health,  has 
journeyed  to  Europe,  from  where  he  will  return  in  two  months; 
there  being  no  intimation  that  the  motion  is  not  made  in  good  faith, 
nor  any  showing  that  the  plaintiff  will  be  injured  or  prejudiced  by 
the  delay.     (Betts  Spring  Co.  v.  Jardine  Machinery  Co.,  705.) 

See  Appeal;  Attachment;  Bill  of  Exceptions;  Costs;  Evidence; 
Execution;  Findings;  Instructions;  Judgment;  New  Trial; 
Parties;  Pleading. 

PRESUMPTION.    See  Husband  and  Wife,  3-5. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PROBATE  LAW.    See  Estates  of  Deceased  Persons. 

PROHIBITION.     See  Criminal  Law,  3;  Evidence,  11;  State  Lands. 

PROMISSORY  NOTE. 

1.  Promise  of  Payee  to  Advance  Monet  to  Buiu)  House — ^Breach 
of  Agreement — Failure   of   Consideration — Action   to   Oangbl 


Residence.  891 

PBOMISSOBY  NOTE  (Contiiiued). 

Note. — Where  a  promissory  note,  secured  hj  a  deed  of  trust  and 
providing  that  on  default  in  payment  of  interest  the  whole  sum  of 
principal  and  interest  shall  immediately  become  due  at  the  option 
of  the  holder,  is  executed  on  the  oral  agreement  of  the  payee  to 
advance  the  money  specified  therein  to  the  makers  in  certain  install- 
ments as  the  erection  of  a  house  by  them  progresses,  and  the  payee 
advances  only  a  small  part  of  the  money  called  for  by  the  note  and 
transfers  the  note  before  ^maturity  and  for  value  to  one  without 
notice,  the  makers  can  maintain  a  suit  to  cancel  the  note  and  deed 
of  trust.     (Smiley  v.  Watson,  409.) 

2.   NKGOTIASniTY    OF    NOTE — OPTION    OF    HOLDEB   TO    DeCLABB   DUE    ON 

Default  in  Payment  of  Interest. — Such  note,  secured  by  a  deed 
of  trust  and  due  in  three  years  with  interest  payable  quarterly,  ia 
rendered  non-negotiable  by  the  clause  ''should  the  interest  not  be 
paid  whan  due,  then  the  whole  sum.  of  principal  and  interest  shall 
become  immediately  due  and  payable  at  the  option  of  the  holder  of 
this  note."  (Id.) 
8.  Cancellation  of  Instruments — Tender  of  Money  Received. — In 
this  action  by  the  makers  to  have  the  note  and  deed  ef  trust  can- 
eeled,  the  payment  by  the  plaintiffs  into  court,  at  the  time  of  bring- 
ing suit,  of  the  small  amount  of  money  received  by  them  from  the 
payee,  to  abide  the  result  of  the  action,  is  a  suiBcient  compliance 
with  subdivision  2  of  section  1691  of  the  Civil  Code  relating  to 
restoration  on  rescission.     (Id.) 

See  Evidence,  12;  Negotiable  Instruments. 

PUBLIC  OFFICERS.    See  Office  and  Officers. 

PUBLICATION.    See  Municipal  Corporations,  3,  4. 

QUANTUM  MERUIT.     See  Pleading,  3,  4. 

QUIETING  TITLE.     See  Evidence,  1,  2;  Pleading,  1;  Practice,  2. 

RAILROAD.    See  Negligence,  4,  5,  14,  22-42;  Street  Assessment,  4-6. 

RAPE.    See  Criminal  Law,  122-135. 

RECEIVER.     See  Surety. 

REFORMATION.    See  Evidence,  6;  Mistake. 

REGENTS  OF  UNIVERSITY  OP  CALIFORNIA.    See  University  of 
California. 

RESIDENCE.    See  Divorce,  9-11;  Election,  8,  10. 
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BESTBAINT  OF  TBADE.  See  MonopoUes. 
BOADS.  See  Streets,  Boads,  and  Highways. 
BOBBEBY.     See  Criminal  Law,  136-138. 

SALE. 

1.  Sale  of  Grapes — Implied  Warranty  of  Qualitt. — ^Where  grapes 
are  sold  while  on  the  vines,  and  the  seller  is  informed  that  the  buyer 
intends  them  for  table  use,  a  warranty  is  presumed  that  the  grapes 
when  delivered  will  be  fit  for  such  use.     (Pfoh  v.  Porter,  59.) 

2.  Executory  Contract — Grapes  on  Vine — ^Damage  prom  Bains — 
Where  grapes  are  sold  on  the  vines  before  they  are  ripe,  to  be  picked 
and  delivered  at  a  railway  station  and  then  be  paid  for  at  a  specified 
price  per  ton,  the  contract  is  executory,  so  that  if  the  grapes  are 
injured  by  rain  before  picking  or  delivery,  the  loss  does  not  fall  on 
the  buyer.     (Id.) 

8.  Action  for  Price — Amendment  of  Pleading. — In  an  action  by  the 
seller  to  Irecover  on  such  contract,  the  court  properly  refuses  permis- 
sion to  amend  the  complaint  ^'according  to  the  evidence"  and  ^set 
up  a  contract  of  absloute  sale."     (Id.)  , 

4.  Motion  to  Beopen  Case  for  Further  Evidence — ^When  Properly 
Denied. — A  motion  to  reopen  the  case  in  order  that  the  plaintiff 
may  offer  additional  evidence  is  properly  denied,  where  not  sup- 
ported by  affidavit  or  other  evidence  justifying  his  omission  to  offer 
the  evidence  before  the  submission  of  the  case,  and  where  the  evi- 
dence, if  received,  cannot  produce  a  different  result.     (Id.) 

6.  Action  for  Goods  Sold — Amendment  of  Answer  so  as  to  Plead 
Statute  of  Frauds. — In  an  action  for  goods  sold  and  delivered 
it  is  not  an  abuse  of  discretion  for  the  court  to  permit  the  defend- 
ant, at  the  close  of  the  plaintiff's  case,  to  amend  his  answer  so  as 
to  affirmatively  plead  the  statute  of  frauds,  where  that  issue  has 
already  been  presented  by  the  denials  of  the  answer.  (Gard  v. 
Bamos,  303.) 

6.  Waiver  of  Statute  of  Frauds  by  Failure  to  Object  to  Oral 
Evidence. — In  such  action  the  defendant  does  not  waive  the  issue 
as  to  the  statute  of  frauds  by  his  failure  to  object  to  oral  evidence 
offered  in  proof  of  the  agreement  to  purchase  the  goods,  since  such 
evidence,  while  not  of  itself  sufficient  to  establish  the  agreement, 
is  one  of  the  steps  in  the  order  of  proof  required  by  the  statute  of 
frauds,  and  is  admissible,  when  followed  by  the  other  evidence  re- 
quired by  the  code,  in  order  to  take  the  agreement  out  of  the 
statute.     (Id.) 

7.  Statute  of  Frauds — Oral  Sale  of  Goods — ^Beceipt  and  Accept- 
ance.— It  is  essential,  in  order  to  take  an  oral  agreement  fdr  the 
■ale  of  personal  property  of  the  value  of  over  two  hundred  dollart 
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ont  of  the  statute  of  frande,  that  the  b 
accept  the  goods.  The  requirement  o 
Code  in  this  respect  is  not  aifected  b} 
1624  of  the  Civil  Code  or  section  197 
cedure.     (Id.) 

8.  Salb  of  Jack — Construction  of  Cont 
TO  Consummation  of  Sale— Death 
tract  providing  that  the  "first  party  h 
ties/'  for  a  valuable  consideration,  a  ce 
conditions,  possession  of  jack  to  pacK 
First  partjr  guarantees  jack  to  serve 
sixty  (60%)  of  stock  served  the  first 
failure  in  either  of  foregoing  provisio 
render  to  second  parties  their  notes  u] 
contract  to  be  liberally  construed  so  i 
interests  of  the  parties  hereto/'  the  pi 
get  sixty  per  cent  of  the  mares  serv 
precedent  upon  the  performance  of  wh 
sale  depends;  and  where  the  jack  die« 
fault  of  the  second  parties,  and  fails 
of  possession  and  death  to  get  more  1 
the  stock  served  with  foal,  the  secon 
facts  as  a  defense  to  an  action  on 
(Peatland  Realty  Company  v.  Edwards 

9.  Meaninq   of   Word   "Sold" — Executc 

word  "sold"  primarily  means  a  com 
such  meaning  is  controlled  by  the  coni 
cates  an  executory  agreement  not  intei 
upon  the  performance  of  the  condition  t 

See  Brokers;  Corporations,  16,  17;  ] 
and  Vendee. 

SAN     FBANCISCO,     CITY     AND     COU 
Waters. 

SEAL.    See  Deposition,  2. 

SEABCH  WABBANT.    See  Criminal  Law, 

SPECinO  PEBFOBMANCE 
1.  Statute  of  Frauds — Contract  to   C 
complaint,  in  an  action  for  the  specifi 
to  convey  land,  which  does  not  show 
ing,   fails  to  state  a  cause   of  action 
v.  Copeland,   36.) 


oogle 


894  Specific  Pekpobmancb. 

SPECIFIC  performance  (Continued). 

2.  Contract  to  Convey  Land — SumaENCT  of  Wetting — ^Descrip- 
tion OF  Property. — A  writing  relied  upon  to  satisfy  the  statute  of 
frauds  in  .case  of  a  contract  to  convey  land  must  not  only  describe 
the  property,  but  the  description  must  be  such  as  to  facilitate,  with- 
out the  necessity  of  resorting  to  extrinsic  or  parol  evidence,  a  ready 
identification  of  the  property.     (Id.) 

3.  Receipt— SumciENCY  as  Memorandum  of  Contract. — The  follow- 

ing receipt  for  money  paid  on  account  of  the  purchase  price  of  land 
does  not  satisfy  the  statute  of  frauds  and  will  not  support  an  ac- 
tion for  specific  performance  of  the  contract  to  convey:  "Fresno, 
Cal.,  April  20,  1913.  Received  of  S.  B.  Hines  one  hundred  dollars, 
deposit  on  40  acres  of  land  at  $2200.00.  Mrs.  M.  E.  Copeland." 
(Id.) 

4.  Certainty  of  Description  of  Property  in  Contract  to  CbNVEY. — 
Specific  performance  of  an  agreement  to  convey  land  will  be  decreed 
only  where  the  land  is  so  described  in  the  contract  that  it  may 
readily  be  identified  from  such  description.  The  court  must,  in 
other  words,  be  definitely  made  to  know  the  precise  property  as  to 
which  the  terms  of  the  agreement  are  asked  to  be  enforced.  And 
such  knowledge  can  be  acquired  only  by  these  means  or  through  that 
instrumentality  prescribed  by  the  law  for  the  acquisition  of  such 
knowledge,  that  is,  by  and  through  such  a  writing  as  embraces  all 
the  essential  features  of  the  contract.     (Id.) 

5.  Part  Performance  of  Oral  Agreement — Part  Payment. — ^Mere 

payments  on  the  purchase  price  are  not  sufficient  to  take  an  oral 
contract  for  the  sale  of  land  out  of  the  statute  of  frauds.  It  is  only 
where  the  payment  is  accompanied  by  a  change  of  possession,  or  the 
expenditure  of  money  on  the  land,  on  the  faith  of  the  oral  agreement, 
and  where  the  failure  to  perform  by  the  vendor  will  work  a  gross 
fraud  upon  the  vendee,  that  a  court  of  equity  will  decree  specific 
performance  by  compelling  the  execution  of  the  deed.     (Id.) 

6.  Contract  to  Grow  and  Sell  Orange  Trees. — ^Where  one  breaks 
his  contract  to  grow  and  sell  nursery  orange  trees  of  a  kind  which 
can  be  bought  in  the  market  at  the  place  where  the  agreement  is 
made,  the  buyer  cannot  maintain  an  action  for  specific  perform- 
ance against  the  seller  and  have  him  enjoined  from  disposing  of 
the  trees  to  others;  the  remedy  is  an  action  at  law  for  damages. 
(Emirzian  v.  Asa  to,  251.) 

7.  Breach  of  Agreement  to  Sell  Chattels — Remedies. — There  is 
a  presumption  that  the  breach  of  an  agreement  to  transfer  personal 
property  can  be  relieved  by  pecuniary  compensation;  and  where  the 
breach  of  such  a  contract  can  be  thus  compensated,  an  injunction 
will  not  be  granted  to  prevent  the  breach.     (Id.) 

8.  Personal  Service — Specific  Performance  of  Contract  Respect- 
ing.— Performance  of  an  obligation  to  render  personal  service  can- 
not be  specifically  enforced.     (Id.) 
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SPECIFIC  PEBFOEMANCE  (Continued) 
9.  Contract  Relating  to  Chattels. — I 
table  jurisdiction  will  not  decree  the  s 
tract  relating  to  the  transfer  of  pei 
market  value  and  no  special  or  uniqu< 
and  sold  in  the  open  market.  The  rem 
with  the  unpaid  purchase  monejr  an 
action,  the  buyer  can  purchase  in  the 
same  character  as  that  contracted  fo 

(Id.) 

to.  Offer  of  Performance  by  Defendant 
Finding. — Where  in  an  action  for  th 
contract  to  grow  and  sell  nursery  orang 
of  performance  and  refusal  of  acceptas 
upon  such  issue.     (Id.) 

11.  Contract  to  Purchase  Oil  Land — I 
Defense. — The  vendor  of  oil  land  wil 
formance  of  the  contract  of  purchase 
may  be  sold  on  the  market  for  the  cc 
Company  v.  Be  ward  Oil  Company,  638." 

12.  Value  of  Land — Market  Value  as 
the  value  of  the  land  in  such  action  is 

See  Wills,  7-11. 

STATE  LANDS. 

State  School  Lands — Limitation  of  T: 
tion. — The  superior  court  is  divested 
determine  a  contest  of  a  certificate  • 
lands  after  the  lapse  of  five  years  fi 
prohibition  will  lie  to  restrain  it  from 
(Craycroft  v.  Superior  Court,  182.) 

See  Tenants  in  Common,  3. 

STATUTES.    See  Intoxicating  Liquors,  6, 
6-10. 

STATUTE  OF  FRAUDS.    See  Sale,  5-7; 

STATUTE  OF  LIMITATIONS.    See  Eas€ 
Boads,  and  Highways,  2. 

STOCK  AND  STOCKHOLDERS.    See  Cor 

STREET  ASSESSMENT. 
1.  Municipal  Corporation — Omission  of 
ent  of  Streets.— The  fact  that  the  si 
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not  sign  an  asseisment  for  street  improvements  does  not  deprive 
the  contractor  of  his  right  to  a  lien,  if  the  assessment  recites  that 
the  superintendent  made  it,  and  the  warrant  is  signed  bj  the  super- 
intendent and  refers  to  the  assessment  and  diagram  as  made  by 
him,  and  the  three  documents  are  attached  together  and  duly  re- 
corded.    (Petaluma  Bock  Company  v.  Smith,  100.) 

2.  Municipal  Corporations — Assessmei^t  District — Indefinite  De- 
scription IN  Ordinance  of  Intention. — ^Where  the  description  of 
the  boundary  lines  of  an  assessment  district,  as  contained  in  the  or- 
dinance of  intention,  after  a  course  has  been  traced  to  a  point  on  the 
westerly  line  of  Grand  Avenue,  proceeds  "thence  easterly  in  a  direct 
line  to  the  most  westerly  comer  of  lot  10  of  Feldhauser^s  subdi- 
vision of  blocks  85  and  86,  Ord's  survey,  as  per  map,"  etc.,  and 
it  appears  from  such  map  that  there  are  two  lots  number  10  in 
the  subdivision  in  question,  both  located  in  an  easterly  direction 
from  the  point  on  Grand  Avemie  referred  to,  the  assessment  is 
void  because  of  the  indefiniteness  and  uncertainty  of  the  descrip- 
tion, although  both  of  such  lots  lie  in  an  easterly  direction  from 
the  point  on  Grand  Avenue.  (Walker  v.  The  City  of  Los  Angeles, 
634.) 

3.  "Easterly"— Interpretation    of    Word — Quaufyino    Phrases. — 

The  word  "easterly"  in  such  description  is  qualified  by  the  phrase, 
"in  a  direct  line  to  the  most  westerly  comer  of  lot  10,"  and  must 
be  deemed  not  to  indicate  a  true  easterly  course.  The  word 
"easterly,"  when  used  alone,  will  be  construed  to  mean  due  east; 
but  this  is  a  rule  of  necessity,  growing  out  of  the  in-definiteness  of 
the  term,  and  has  no  application  where  other  words  are  used  for 
the  purpose  of  qualifying  its  meaning.  Where  such  is  the  case, 
instead  of  meaning  "due  east,"  it  means  precisely  what  the  qualify- 
ing word  makes  it   mean.     (Id.) 

4.  Municipal  Corporation — Assessment  for  Public  Improvement — 

Liability  of  Railroad  Right  of  Way. — A  city,  if  not  specially 
authorized  by  the  legislature  in  clear  and  unambiguous  language, 
is  without  power  to  levy  an  assessment  on  the  right-of-way  of  a 
railroad  company  extending  through  the  municipality  for  a  portion 
of  the  cost  of  a  combined  bulkhead  and  sidewalk  within  the  limits 
thereof,  or  to  make  any  sale  of  such  property  to  satisfy  an  assess- 
ment so  attempted.  (San  Pedro,  Los  Angeles  ft  Salt  Lake  Bail- 
road  Company  v.  Pillsbury,  675.) 

5.  Sale  of   Railroad   Right   of   Way — Injunction. — If   a   sale    of 

property  being  used  for  the  purposes  of  which  a  railroad  ordinarily 
uses  its  right-of-way  is  proposed  in  pursuance  of  such  assessment, 
the   railroad    company    is    entitled    to    an   injunction.     (Id. 

6.  Street  Act  of  1903 — Application  to  Railroad  Property. — Tbe 

Street  Act  of  1903   (Stats.  1903,  p.  376)   which  provides  for  the 
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"lajing  out,  opening,  extending,  widening  or  straightening"  of 
public  streets  and  ways  within  municipalities,  and  which  expressly 
provides  that  in  making  an  assessment  for  the  public  work  therein 
provided  for,  the  same  shall  be  levied  upon  the  lands  within  the 
assessment  district,  ''including  the  property  of  any  railroad,"  does 
not  make  the  right  of  way  of  a  railroad  corporation  liable  for 
assessment  and  sale  on  account  of  work  having  reference  to  the 
improvement  of  streets  already  laid  out  and  established.     (Id.) 

7.  Municipal  Ck)RPOEATiON — Contract  for  Street  Improvement — Ri- 

LSASE  OF  Contractor  by  Execution  of  Second  Contract — Remedy 
OF  Property  Owner. — Where  the  board  of  public  works,  having 
entered  into  a  valid  contract  for  street  improvement,  makes  an- 
other contract  releasing  the  contractor  from  doing  certain  work 
required  by  the  original  contract,  the  remedy  of  a  property  owner 
is  by  appeal  to  the  city  council,  which  has  power  to  set  aside  the 
assessment  an-d  order  the  work  completed  in  accordance  with  the 
specifications;  and  if  this  remedy  is  not  resorted  to,  an  action  to 
cancel  the  bond  issued  against  his  property  for  the  improvement 
and  to  annul  the  lien  thereof  is  not  maintainable.  (Mclntyre  v. 
The  City  ot  Los  Angeles,  681.) 

STREET  railroad.     See  Negligence,  22-42. 

;  STREETS,  ROADS,  AND  HIGHWAYS. 

i  1.  Streets  and  Parks — Estoppel  Where  Lots  Sold  With  Reference 

;  TO  Map. — ^Where  the  owner  of  land  has  it  surveyed  and  platted  as 

(  a  townsite,  files  in  the  recorder's  office  a  map  delineating  streets 

r  and  parks,  sells  lots  all  over  the  tract  described  by  reference  to  the 

>,  map  and  upon  representations  that  the  streets  have  been  laid  out 

and  dedicated  to  public  use,  and  the  lots  are  purchased  and  im- 
proved in  reliance  upon  these  representations,  equity  will  not  there- 
after permit  him  to  deny  the  dedication  of  the  streets  and  parks 
as  against  the  purchasers  and  the  public.      (Davidow  v.  Qriswold, 

188.) 
t, 

2.  Statute     of     Limitations  —  Whether     Bars     Right     to     Use 

Streets. — The  statute  of  limitations  can  be  of  no  avail  as  against 

the  right  of  the  public  to  use  the  streets  thus  dedicated;  and  even 

if  the  dedication  is  considered  available  only  to  the  large  number 

of  persons  who  purchased  lots,  there  is  sufficient  evidence  in  the 

record  to  support  the  finding  against  the  bar  of  their  right  by  the 

statute.     (Id.) 

8.  Public  Park — Extension  of  Street  Across — Right  of  Abutting 
Owners  to  Injunction. — Where  land  has  been  dedicated  solely  for 
purposes  of  a  public  park,  the  extension  of  a  public  street  across 

28  Cftl.  App.— 67 
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i^  eonttitutet  a  divenion  of  the  land  from  the  nees  to  which  it  has 
been  dedicated,  and  is  in  violation  of  the  trusts  upon  which  it  is 
held,  and  maj  be  enjoined  at  the  instance  of  an  abutting  owner 
whose  property  will  thereby  be  damaged.  (Mulvey  v.  Wangenheim, 
268.) 
•  4.  Grant  fob  Specific  Purpose — Diversion  to  Different  Use. — 
Where  a  grant  is  made  for  a  specified,  limited,  and  definite  purpose, 
the  subject  of  the  grant  cannot  be  used  for  another  and  a  different 
purpose.     (Id.) 

See  Easement,  2. 
SUBBOGATION.    See  Mortgage,  S. 
SUMMONS.    See  Corporation,  8,  11,  12;  Practice.  L 

8UBETY. 

Principal  and  Sxjrett — Bond  of  Receiver — ^Conclusiveness  of  Judg- 
ment OF  Dismissal. — Where  the  plaintiff  in  an  action  for  an  in- 
junction procures  the  appointment  of  a  receiver  as  ancillary  thereto, 
and  subsequently  has  the  action  dismissed,  the  judgment  of  dis- 
missal is  conclusive  against  the  sureties  on  the  bond  of  the  receiver 
that  his  appointment  was  wrongful  or  without  sufficient  cause,  and 
they  become  liable  for  damages  resulting  to  the  defendant  from  the 
receivership.     (Heim  v.  Mooney,  233.) 

See  Appeal,  27-29;  Landlord  and  Tenant,  9-12. 
TAXATION.     See  Inheritance  Tax. 

TENANTS  IN  COMMON. 

1.  Acquisition  of  Adverse  Title — Tenant  as  Trustee. — As  a  gen- 
eral rule  a  tenant  in  common,  occupying  as  he  is  presumed  to, 
relations  of  trust  and  confidence  toward  his  cotenants,  may  not 
acquire  an  adverse  title  to  that  under  which  possession  of  the 
property  is  held,  without  being  charged  as  a  trustee  in  the  holding 
thereof  for  the  joint  benefit  of  the  cotenancy;  but  the  relation  of 
cotenants  is  not  necessarily  .so  intimate  as  to  preclude  one  of  them 
from  acquiring  and  asserting  an  adverse  claim  against  the  others. 
(Robinson  v.  Bledsoe,  687.) 

2.  Existence  of  Tenancy  in  Couuov — Color  of  Title  and  Asser- 

tion OF  Claim. — In  order  that  a  tenancy  in  common  may  exist  be- 
tween parties  in  the  holding  of  land,  it  is  necessary  that  they 
possess  some  color  of  title  and  assert  their  claim  in  some  tangible 
way.  (Id.) 
8.  State  Land — Possessory  Right— Character  of  Possession. — 
Under  section  1006  of  the  Civil  Code,  a  possessory  right  to  state 
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lands  may  be  acquired  which  will  be  soffieient  against  all  except 
the  sovereigntj.  Bat  this  right  must  be  evidenced  bj  actual  pos- 
seasion,  for  there  can  be  no  constructive  possession  in  such  a  case. 
(Id.) 

4.  Actual    Possession — ^What    Constitutes — Nones    of    Claim. — 

Bj  actual  possession  is  meant  a  subjection  to  the  will  and  dominion 
of  the  claimant.  It  is  usually  evidenced  hj  occupation,  hj  a  sub- 
stantial indosure,  hj  cultivation,  or  hj  appropriate  use,  according 
to  the  particular  locality  and  quality  of  the  property.  The  acts 
and  things  done  must  be  of  such  a  nature  as  to  give  notice  to  the 
public  of  the  claim.     (Id.) 

5.  Desbbt  Land  Used  by  Cattubmen — Titu  Acquibbd  bt  One  not 
•  Held  in  Trust  fob  Others. — Where,  after  a  number  of  cattlemen 

have  for  years  used  a  large  tract  of  desert  land  for  grazing,  one 
of  their  number  purchases  a  part  of  the  land  from  the  state,  the 
others  who  have  never  asserted,  or  attempted  in  any  way  to  give 
notice,  that  they  claimed  the  right  to  the  possession  of  any  partic- 
ular lands,  except  thirty  acres  thereof,  cannot  maintain  an  action 
to  have  it  declared  that  the  purchaser  holds  the  land  in  trust  for 
them  as  tenants  in  common.     (Id.) 

6.  Exclusion  of  Cotenant— Bight  to  Consider  Tenancy  at  End. — 

If  the  plaintiffs  in  such  action  fenced  thirty  acres  of  the  tract,  and 
excluded  the  defendant  therefrom  because  of  his  refusal  to  pay  his 
proportion  of  the  cost  of  the  fence,  this  entitled  him  to  treat  the 
assumed  cotenancy,  if  any  existed  as  to  that  ground,  as  at  an  end. 
(Id.) 

7.  Improvements — Failure  of  Cotenant  to  Make  Contribution — 

Summary  Remedy  Against  Him. — There  is  no  right  in  cotenants, 
who  make  improvements  on  the  common  property,  to  seize  the  prop- 
erty of  a  noncontributing  member  and  so  summarily  work  out  their 
remedy  for  his  failure  to  contribute  to  the  cost  of  improvements 
made  with  his  consent.     (Id.) 

8.  Possession    of   Common    Property  —  Equal    Rights    of   Coten- 

ants.— To  constitute  a  tenancy  in  common  there  must  be  an  equal 
right  to  the  possession  of  every  part  and  parcel  of  the  subject 
matter  of  the  tenancy.     (Id.) 

See  Husband  and  Wife,  3-5;  Partition. 

TENDER.    See  Vender  and  Vendee. 

TRIAL.    See  Practice. 

TRUSTS.    See  Banks;  Corporation,  24;  Deed,  1;  Escrow,  8;  Monop- 
olies. 
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UNDUE  INFLUENCE.     See  Wills,  1-6. 

UNIVERSITY  OF  CALIFORNIA. 

1.  State  University — Status  as  Constitutional  Department  of 
BoDT  Politic. — In  the  constitution  of  1879,  by  section  9  of  article 
IX  thereof,  the  University  of  California  was  raised  to  the  dignity 
of  a  constitutional  department  or  function  of  the  state  government. 
(Williams  v.  Wheeler,  619.) 

2.  Health  Regulations — Power  of  Regents  to  Require  Students 

TO  BE  Vaccinated. — In  the  absence  of  any  express  legislative  ac- 
tion looking  to  the  adoption  of  a  general  law  requiring  Taccination 
as  a  condition  of  admission  to  a  public  educational  institution,  the 
board  of  regents  of  the  state  university  have  the  right  to  make  and 
enforce  a  reasonable  rule  upon  that  subject.     (Id.) 

S.  Vacctnation  as  Prerequisite  to  Entering  University — Power 
OF  Regents  to  Demand. — The  board  of  regents  of  the  University 
of  California  have  power  to  adopt  and  enforce  a  rule  requiring 
vaccination  as  a  prerequisite  to  the  admission  of  a  student  to  th0 
university,  in  the  absence  of  legislation  lawfully  limiting  the  exer- 
cise of  that  power.     (Id.) 

4.  Exemption  Clause  in  Vaccination  Statute — ^Whbther  Avail- 
able TO  Students  of  University. — The  provision  of  the  act  of 
1911  (Stats.  1911,  p.  295)  which  seeks  to  exempt  those  persons  who 
are  conscientiously  opposed  to  the  practice  of  vaccination  from  the 
operation  of  the  law,  otherwise  general  in  its  terms,  requiring 
vaccination  of  persons  seeking  admission  to  educational  institu- 
tions, is  not  in  the  nature  of  a  health  regulation;  and,  not  being 
so,  it  is  not  such  a  proviso  as  comes  within  the  general  poliee 
powers  with  which  the  legislature  is  invested.  Hence  it  cannot  he 
availed  of  by  those  seeking  enrollment  in  the  University  of  Califor- 
nia, to  nullify  the  effect  of  the  rule  of  the  regents  of  the  uinversity 
that  every  person  in  attendance  as  a  student,  or  applying  for  en- 
rollment as  such,  shall  produce  evidence  satisfactory  to  the  authori- 
ties thereof  that  he  has  been  successfully  vaccinated  within  seven 
years  prior  to  such  attendance  or  application,  or  else  be  vaccinated. 
(Id.) 

USE  AND  OCCUPATION.    See  Landlord  and  Tenant,  6. 

VACCINATION.    See  University  of  OaUfomia,  2-4. 

VENDOR  AND  VENDEE. 

1.  Recovery  of  Deposit — Tender  of  Balance  of  Purchase  Price  as 
Condition  Precedent. — The  rule  that  one  who  has  contracted  to 
purchase  real  property  and  has  paid  a  deposit  thereon,  eannnot 
recover  his  deposit  without  tendering  payment  of  the  balance  of  the 
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porehase  money,  is  applicable  only  where  neither  the  pleadings  nor 
the  evidence  present  an  excuse  for  not  making  tender  of  the  full 
purchase  price.  (Keed  v.  Witcher,  136.) 
2.  Action  to  Becover  Deposit — Delay  in  Demand — Tender  of  BaI/- 
a'i^ce. — ^Where  a  contract  for  the  purchase  of  real  estate  provides 
that  if  the  title  is  found  imperfect  and  cannot  be  perfected  within 
ninety  days  the  agreement  shall  be  terminated  and  the  deposit  re- 
turned, and  the  vendor  is  unable  to  make  title,  not  only  within  the 
ninety  days,  but,  if  at  all,  for  a  long  time  thereafter,  the  vendee  does 
not  lose  his  right  to  recover  the  deposit  by  not  demanding  a  return 
of  the  money  and  declaring  the  contract  at  an  end  until  a  few  days 
after  the  expiration  of  the  ninety  days,  and  he  is  not  required  to 
tender  the  balance  of  the  purchase  price.     (Id.) 

See  Specific  Performance. 

VESSELS. 

1.  Lien  Against  Yacht  pob  Construction  Work — Existence  In- 
dependently OF  Attachment. — A  lien  upon  a  yacht  for  services 
and  materials  furnished  in  its  construction,  by  virtue  of  the  chapter 
of  the  Code  of  Civil  Procedure  beginning  with  section  813,  is  com- 
plete and  sufficient  without  the  attachment  therein  provided  for. 
The  lien  is  prior  to  and  exists  independently  of  any  attachment. 
(Jensen  v.  Dorr,  701.) 

2.  Code  Provision  for  Lien — Liberal  Construction. — The  code  pro- 

vision for  such  lien  is  not  to  be  strictly  but  liberally  construed,  in 
view  of  the  requirement  of  section  4  of  the  Code  of  Civil  Procedure, 
that  "its  provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote  justice." 
(Id.) 
8.  Time  Limit  of  Lien — Commencement  of  Action  Within  Year. — 
The  commencement  of  an  action  to  enforce  such  lien,  in  the  form 
provided  by  sections  814  to  817  of  the  Code  of  Civil  Procedure, 
within  a  year  from  the  time  the  cause  of  action  accrued,  gives  the 
court  jurisdiction  which  cannot  be  lost  merely  because  the  necessary 
or  unnecessary  delays  of  litigation  may  postpone  the  entry  of  judg- 
ment until  after  the  expiration  of  the  year;  section  813  of  the 
Code  of  Civil  Procedure  providing  that  "such  liens  only  continue  in 
force  for  the  period  of  one  year  from  the  time  the  cause  of  action 
accrued."     (Id.) 

4.  Form   of   Action — Proceedings   Quasi   in   Rem. — When   such   ac- 

tion is  commenced  in  the  form  of  a  personal  action  against  the 
owner,  as  well  as  for  the  enforcement  of  the  lien,  the  proceeding 
is  not  in  rem,  but  quasi  in  rem.     (Id.) 

5.  Discharge  of  Defendant  in  Bankruptcy — Effect- on  LiEN.-^The 
fact  that  prior  to  the  trial  of  the  action  the  defendant  is  discharged 
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in  bankruptcy,  so  that  it  becomes  impossible  to  obtain  a  personal 
judgment  against  him,  does  not  prevent  the  enforcement  of  the 
existing  lien  against  the  yacht.     (Id.) 

WARBANTY.    See  Sale,  1. 

WATEB  AND  WATERRIGHTS. 

1.  WaTEES  AND  WATIBOOUBSBS — IRRIGATION   DiTCH — ^DUTY  OF  OWNEB  TO 

Pbbvint  Injury  to  Others. — The  owner  of  an  irrigation  ditch  must 
so  construct  and  maintain  it  as  that,  in  its  operation,  by  the  exer- 
cise of  reasonable  or  ordinary  care,  no  damage  will  result  to  others. 
To  him  applies  the  principle  that  one  must  so  use  his  own  property 
as  not'  to  injure  that  of  others.  (Nahl  v.  Alta  Irrigation  District, 
333.) 

2.  Degree  or  Care  Exacted  from  Owner  of  Ditch. — Such  owner, 

however,  is  not  an  insurer  against  all  damages  arising  from  his 
ditches,  but  is  liable  when  negligent  in  the  construction,  main- 
tenance, and  operation  thereof.  He  is,  in  other  words,  required  to 
exercise  only  reasonable  or  ordinary  care  in  the  construction,  main- 
tenance, and  operation  of  his  ditches.     (Id.) 

8.  Act  of  God — Liabiuty  of  Owner  of  Ditch  or  Canal. — A  ditch 
or  canal  owner  is  not  responsible  for  that  which  is  solely  the  result 
of  an  act  of  God,  or  inevitable  accident;  it  is  only  when  human 
agency  is  combined  with  the  act  of  God,  and  neglect  occurs  in  the 
employment  of  such  agency,  that  a  liability  for  damage  results 
from  such  neglect.     (Id.) 

4.  Overflow  Due  to  Extraordinary  Floods — ^Liability  of  Owner 
OF  Ditch. — In  this  action  against  an  irrigation  company  for  dam- 
ages occasioned  by  an  orerflow  of  one  of  its  ditches,  flooding  the 
plaintiff's  land  and  destroying  eucalyptus  trees  thereon,  the  evidence 
is  sufficient  to  justify  the  findings  of  the  court  that  the  overflow  and 
consequent  damages  were  not  due  to  any  fault  or  negHgence  of 
the  defendant,  but  to  extraordinary  rainfall  and  unprecedented 
storms.     (Id.) 

6.  Waters  and  Watercourses — Amount  of  Approprl^tion — How  De- 
termined.— Priority  in  the  use  of  waters  and  the  capacity  of  the 
ditch  through  which  they  are  diverted  do  not  necessarily  estab- 
lish the  extent  of  the  right  The  true  test  is  the  amount  of  water 
actually  used  for  beneficial  purposes.     (Trimble  v.  Hollar,  436.) 

6.  Measure  of  Appropriator's  Right — Amount  of  Water  Actually 
Used  or  Needed. — The  iqypropriator's  right  is  measured  by  what 
he  in  fact  usee  for  some  useful  or  beneficial  purpose,  not  what  he 
might  have  used;  and  if  the  capacity  of  the  ditch  is  greater  than 
if  neeessary  to  irrigate  his  lands,  he  will  be  restricted  to  the  quan- 
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atj  of  water  needed  for  purposes  of  irrigation,  water  stoek,  and 
domestie  purposes.     (Id.) 

7.  Irrigation — Right  to  Enlarge  Use  of  Water. — ^Where  the  pur- 

pose for  which  water  is  appropriated  is  the  irrigation  of  land,  the 
appropriator  is  not  confined  to  the  amount  first  used,  but  is  en- 
titled to  such  further  amount  of  water,  within  the  capacity  of  his 
ditch,  as  will  be  required  for  future  improvement  of  his  land,  if 
the  right  is  otherwise  kept  up;  but  this  right  to  enlarge  the  use 
may  be  lost  by  nonuser  for  a  long  period  of  time,  hjkI  the  appro- 
priation of  the  water  meantime  by  others.     (Id.) 

8.  Amount   of   Appropriation — Circumstances    Indicating. — In    de- 

termining the  amount  of  water  to  which  a  claimant  is  entitled,  the 
acts  and  conduct  of  the  first  appropriator  at  the  time  of  his  appro- 
priation, his  object  in  making  the  appropriation,  the  quantity  of 
land  capable  of  irrigation,  the  necessity  for  irrigation,  together 
with  his  actual  appropriation  and  use,  must  be  considered.     (Id.) 

9.  Action  to  Determine  Confucting  Water-rights. — In  this  action 

to  determine  conflicting  claims  to  the  waters  of  Kerlin  Creek,  in 
Trinity  County,  it  appears  that  the  defendant  never  did,  either 
by  the  acts  of  his  predecessors  in  interest  or  by  his  own  acts,  ac- 
quire a  right  to  a  greater  quantity  of  the  waters  of  the  creek  than 
that  allowed  him  in  the  judgment,  that  is,  one-half  thereof.     (Id.) 

10.  Judgment — Necessity  of  Definitely  Fixing  Quantity  of  Water 

— Equitable  Division. — The  failure  of  the  court  in  such  action  to 
indicate  definitely  in  its  judgment  the  quantity  of  water  to  which 
each  party  is  entitled  is  not  objectionable  where  it  appears  that 
the  flow  of  the  stream  is  shown  to  vary  greatly  at  different  seasons 
of  the  year,  that  for  a  long  period  of  the  time  the  claimants  have 
used  substantially  the  same  quantity  and  found  it  sufficient  for 
their  purposes,  and  that  there  have  been  no  other  users.     (Id.) 

11.  Water-right — Grant    by    Implication. — Where    a    water-right    is 

appurtenant  to  land,  it  passes  with  a  conveyance  of  the  land,  irre- 
spective of  whether  the  deed,  in  terms,  conveys  the  "appurtenances." 
(Id.) 

12.  Appropriation — Notice  as   Determining  Quantity  of  Water. — 

Where  an  appropriator  of  water  posts  a  notice  of  his  claim  to  an 
amount  of  water  in  excess  of  what  he  appropriates,  this  will  not 
affect  the  rights  of  other  appropriators.  His  right  is  not  measured 
by  the  extent  of  his  appropriation  as  stated  in  the  notice,  or  by 
the  actual  diversion  from  the  stream,  but  by  the  extent  to  which  he 
applies  the  waters  for  useful  or  beneficial  purposes.  (Id.) 
IS.  Water-rights — Springs  and  Stream — Parol  Grant— Adysrsi 
User. — In  this  action  to  restrain  the  defendant  from  interfering 
with  the  plaintiff's  use  of  water  from  a  stream  formed  by  springs 
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situated  on  the  defendant's  land,  the  evidence  shows  a  parol  grant 
to  the  plaintiff  to  appropriate  the  water,  followed  by  all  the  ele- 
ments of  adverse  use  under  claim  of  right  for  more  than  the 
statutory  period.     (Roseberry  v.  Clark,  549.) 

14.  Prescriptive  Right  to  Water — Injunction  to  Protect. — If  the 

plaintiff  in  such  case,  with  the  knowledge  and  acquiescence  of  the 
defendant  who  owns  the  land  on  which  the  springs  are  situa.ted 
and  who  had  the  prior  right  to  the  water,  constructed  a  dam  and 
appropriated  the  water  of  the  stream  notoriously  and  continuoualjy 
under  claim  of  right,  for  more  than  ten  years,  he  thereby  acquired 
a  prescriptive  ri^jht  to  the  continued  use  of  the  water,  entitHng 
him  to  an  injunction  against  interference  by  the  defendant.     (Id.) 

15.  Extent    op    Right    to    Use    Water— -Compromise    Agreement — 

Evidence  to  Sustain. — The  defendant  not  only  failed  to  maintain 
his  proposition  that  the  plaintiff's  use  of  the  waters  of  aU  the 
springs  was  a  mere  permissive  use  and  never  developed  into  a  rue 
adverse  to  the  interests  of  the  defendant,  but  he  also  failed  to 
maintain  his  proposition  that,  by  the  terms  of  an  agreement  upon 
which  a  compromise  was  had  in  a  prior  suit  involving  the  same 
waters,  the  plaintiff  was  entitled  only  to  the  use  of  the  waters  of 
two  springs,  and  nothing  more.     (Id.) 

16.  Waters  and  Watercourses — Water  Seeping  from  Ditch  of  Ap- 
propriator — Subsequent  Appropriation  by  Others. — A  prior 
appropriator  of  water  may  not  so  repair  or  reconstruct  his  ditch, 
flumes,  and  dam  as  to  prevent  water  seeping  through  them  from 
discharging  into  the  original  stream  from  which  the  water  was 
taken,  after  such  discharge  has  continued  uninterruptedly  for  a 
length  of  time  sufficient  to  establish  a  prescriptive  title  thereto  in  one 
who  has  actually  appropriated  and  continuously  used  such  seepage 
water,  after  its  return  to  the  original  stream,  during  all  of  such 
period.     (Dannenbrink  v.  Burger,  587.) 

17.  Amount    of    Water    Apropriated— How    Determinable. — It    is 

neither  the  cap?icity  of  the  ditch,  nor  the  amount  originally  appro- 
priated, which  determines  the  rights  of  an  appropriator  of  the 
waters  of  a  stream,  but  the  amount  which  he  puts  to  some  bene- 
ficial use.  (Id.) 
18.  Water  Escaping  from  Artificial  Watercourse  —  Rights  of 
Appropriator  Thereof. — Where  water  escaping  or  leaking  from  an. 
artificial  watercourse  goes  to  waste  by  flowing  promiscuously  over 
other  lands,  or  finds  its  way  to  some  other  stream  than  the  one 
from  which  it  has  been  diverted,  a  person  appropriating  such 
water  merely  takes  the  corpus  and  not  the  usufruct  therein,  thereby 
leaving  the  owner  of  such  ditch  or  artificial  watercourse  at  liberty 
at  any  time  to  change  or  alter  it  without  invading  any  vested 
right  of  the  appropriator.     But  this  rule  does  not  apply  wher^  the 
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eeeaped  water  baa  returned  to  the  stream  from  wlddi  it  waa  orig- 
inally diverted,  and  has  thereafter  been  appropriated  hj  othfira 
than  the  original  appropriator.     (Id.) 

See  Navigable  Waters. 

WILLS. 
1.  Undue  Inflxtbnce  as  Ground  for  Revocation  of  Peobate — Suf- 
ficiency OF  Evidence. — In  this  proceeding  for  the  revocation  of  the 
probate  of  a  will  on  the  ground  of  undue  influence,  the  evidence 
presented  hj  the  contestant  falls  far  short  of  measuring  up  to  the 
degree  of  proof  required  to  establish  undue  influence,  or  requisite  to 
have  warranted  the  lower  court  in  submitting  the  issue  to  a  jury ;  and 
for  these  reasona  the  motion  of  the  respondent  for  a  nonsuit  was 
properly  granted.  (Estate  of  Hodgdon,  415.) 
i.  Undue  Influence^— Evidence — Whether  Sufhcient  to  Warrant 
CJouRT  IN  Overthrowing  Will. — Courts  have  neither  the  right  nor 
the  power  to  overthrow  a  will  on  the  ground  of  undue  influence,  in 
the  absence  of  direct  and  substantial  proof  bringing  the  case  within 
those  well  established  rules  of  law  which  define  undue  influence,  end 
prescribe  the  extent  to  which  the  evidence  in  any  given  case  must 
go  in  order  to  measure  up  to  the  requirements  of  such  definition. 
(Id.) 

3.  What  Constitutes  Undue  Influence  in  Execution  of  Will. — Un- 

due influence  consists  in  the  exercise  of  acts  or  conduct  by  which  the 
mind  of  a  testator  ia  subjected  to  the  will  of  the  person  operating 
upon  it;  some  means  taken  or  employed  which  have  the  effect  of 
overcoming  the  free  agency  of  the  testator,  and  constraining  him  to 
make  a  disposition  of  his  property  contrary  to  and  different  from 
what  he  would  have  done  had  he  been  permitted  to  follow  his  own 
inclination  or  judgment.     (Id.) 

4.  Time  at  Which  Undue  Influence  Exercised. — Courts  must  refuse 

to  set  aside  a  will  upon  the  ground  of  undue  influence,  unless  there 
ia  proof  of  a  pressure  which  overpowered  the  mind  and  bore  down 
the  volition  of  the  testator  at  the  very  time  the  will  was  made. 
(Id.) 

5.  Confidential  Relation — Husband  and  Wife — Presumption  of  Un 

DUE  Influence. — Where  a  wife  makes  a  will  in  favor  of  her  husband, 
no  legal  suspicion  of  undue  influence  arises  from  their  confidential 
relations  so  as  to  impose  on  him  the  burden  of  proving  that  he  has 
not  unduly  influenced  her  in  making  the  will ;  but  such  relation  and 
the  opportunity  afforded  thereby  may  be  taken  into  consideration 
with  other  evidence  to  prove  undue  influence  on  his  part.  (Id.) 
C  Revocation  of  Probate  of  Will — Motion  for  Nonsuit — Consider- 
ation OF  Evidence. — In  considering  the  evidence  before  the  court 
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on  a  motion  for  nonsuit  in  proceedings  for  the  revocation  of  the 
probate  of  a  will,  the  entire  evidence  presented  is  to  be  viewed  from 
a  point  most  favorable  to  the  contestant,  disregard  is  to  be  had  of 
contradictorj  evidence,  all  facts  supporting  the  case  of  the  con- 
testant must  be  taken  as  true,  and  all  presumptions  from  the  evidence 
and  all  reasonable  inferences  susceptible  of  being  drawn  therefnMn 
must  be  considered  as  facts  proved  in  his  favor.     (Id.) 

7.  Specific  Performance — Contract  to  Make  WiUi — Certaintt,  Fair- 

ness, AND  Consideration. — A  contract  to  make  a  will,  in  order  to 
be  a  proper  subject  for  specific  performance,  must  prima  facie  be 
fair,  founded  upon  an  adequate  consideration,  definite  as  to  the  con- 
ditions imposed  and  the  obligations  assumed,  and,  if  the  purported 
consideration  is  personal  services,  the  agreement  for  them  must  be 
definite  and  certain  not  only  with  reference  to  their  nature  and 
character,  but  also  with  reference  to  the  time  of  their  continuance. 
(Parsons  v.  Cashman,  298.) 

8.  Performance  of  Personal  Services — Uncertainty  as  to  Time. — 

An  agreement  whereby  a  woman  promises  to  make  a  will  in  favor 
of  her  nephew  in  consideration  of  his  becoming  an  inmate  of  her 
home,  assuming  the  obligations  of  a  son,  and  assisting  her  in  do- 
mestic and  business  affairs,  is  indefinite  in  an  essential  particular 
if  silent  as  to  the  length  of  time  for  which  such  services  are  to  be 
continued.     (Id.) 

9.  Fairness  of  Agreement  to  Make  Will. — If  it  appears  that  such 
promise  to  make  a  will  has  not  induced  the  promisee  to  relinquish 
anything  of  present  or  prospective  value  or  advantage,  but  has  oper- 
ated to  his  profit  rather  than  his  detriment,  and  the  agreement  lacks 
fairness,  specific  performance  will  not  be  decreed.     (Id.) 

ro.  Consideration  for  Contract — Of  What  Time  to  be  Determined. 
The  sufficiency  of  a  purported  or  claimed  consideration  for  a  con- 
tract to  make  a  will  must  be  determined  from  the  facts  of  the  trans- 
action as  they  existed  when  the  contract  was  made,  rather  than  by 
subsequent  developments.     (Id.) 

:ll.  Consideration — Beijefit  to  Promisor  or  Detriment  to  Promises. 
A  consideration  is  sufficient  to  support  a  contract  if  there  appears 
to  be  either  a  benefit  to  the  promisor  or  a  detriment  to  the  promisee; 
both  alternatives  are  not  necessary.     (Id.) 

WITNESS.     See  Evidence. 

WBIT  OF  EEVIEW.    See  Certiorari 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


I 


Digitized  by  LjOOQIC 


Digitized  by  VjOOQIC 


N 


Digitized  by  LjOOQIC 


/ 

•      


Digitized  by  LjOOQIC 


ffARVaRD/ 


Digitized  by 


(Google 


Digitized  by  LjOOQIC 


ftumPDi 


Digitized_by  Vj005l^_ 


Digitized  by  LjOOQIC 


ftARVHRDf 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


